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DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ELINOIS. 

OORBEOTED  TO  ICABOH  1,   1917. 


The  Jndldary  department  of  the  State  of  Illinois  is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COUBT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  Into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  Ckstober,  Decem- 
ber, February,  April  and  June  of  each  year. 

SEPOBTKB. 

Samuel  P.  Ibwiw Bloomlngton. 

JUSTICES. 

FirMt  District— Wabsev  W.  Dun  cat? Marion 

Second  District — ^William  M.  Farmer ."  Vandalia. 

TWrd  DtetHct-FBANK  K.  Dunn .'Charleston. 

Fourth  District — Geobob  A.  Cooke Aledo 

Fifth  District — Charles  C.  Cbaio '.Galesbure 

Sixth  District — ^Jamss   H.  Cabtwbight ...Oregon. 

Seventh  District — Obbin  N.  Cabteb Chicago 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Carter 
is  the  present  Chief  Justice. 

• 

clebk. 
Chables  W.  Vail,  Chicago. 

LIBBABIAN. 

Rauph  H.  Wilkin,  Springfield. 
(ill) 


iv  Appellate  6oubt8  op  iLLiNOib. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
Is  elected  In  each  district 

BEPOBTfeXS. 

Reported  by  the  publishers'  editorial  staff. 

FIRST  DISTRICT. 
Composed  of  the  county  of  Cook.  .  ,,      ^       ^  ^*  v 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clkbk— James  S.  Mclnerney.  Michigan  Blvd.  BlGg.,  Chicago. 
Jbsbb  Holdom,  Presiding  Justice.  Michigan  Blvd.  Bldg..  Chicago. 
Wm.  H.  McSubklt,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
WnxiAM  E.  Dbveb,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

FIRST  BRANCH* 
Albbbt  C.  Babnks,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
David  F.  Matchett,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Chablbs  a.  McDonald,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  BRANCH** 
Clabence  N.  Goodwin,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 

JohiTm.  O'Connob,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Thomas  Tatlob,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall.  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall McHenry,  Mercer,  Ogle.  Peoria,  Putnam,  Rock  Island. 
Stark,  Stephenson,  Warren,  Whiteside,  Will,   Winnebago  and 

Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  In 

April  and  October. 
Cubk— Christopher  C.  Duffy,  Ottawa, 

John  M.  Nibhaus,  Presiding  Justice,  Peoria. 

DuANE  J.  Cabnes,  Justice,  Sycamore, 

DOBBANCB  DiBELL,   JuStlCO,  Jollet    . 

THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams.  Brown,  Calhoun,  Cass,  Cham* 
paign.  Christian.  Clark,  Coles.  Cumberland.  DeWItt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean.  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt.  Pike.  Sangamon.  Schuyler,  Scott. 
Shelby,  Tazewell  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 
In  April  and  October. 

CUEBK— George  L.  Tiptoe,  Springfield. 

Geobge  W.  Thompson.  Presiding  Justice,  Galesburg. 

Emebt  C.  Gbaves.  Justice.  Geneseo. 

Edgab  Eldbedoe,  Justice.  Ottawa. 

'  *  Thbi  court  la  &  branch  of  the  Appellate  Court  of  the  first  district,  and  la 
held  by  three  judf^ea  of  the  Circuit  Court,  designated  and  assisned  by  the  8u- 
nr#mc!  Court  under  the  provisions  of  the  act  of  the  General  Assembly,  ap- 
proved June  S.  18»7.  Hurd's  Statutes.  1897.  SOS.  Iaws  of  1897.  18S.  J.  A  A. 
I    2981. 

••  Established  under  act  of  June  6.  1911.  J.  A  A.  f  S989. 


ClBCmT   COUBTS. 


FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,  Hardin,   Jackson,   Jasper,   Jefferson,    Johnson,    Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
•     dolph,  Richland,  Saline,  St.  Clair,  Union,  Wabash,  Washington, 

Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 

dasrs  in  March  and  October. 
Clebk — Charles  C.  Johnson,  Mount  Vernon. 

Jaices  C.  McBbide,  Presiding  Justice,  Taylorville. 
Habbt  Hiobee,  Justice,  Pittsfleld. 
Tbask  H.  Bogos,  Justice,  Urbana. 


(3)  CIECUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  Into 
seventeen  Judicial  circuits,  as  follows:* 

FIBST  CIBOUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Unlon^ 
Jackson,  Williamson  and  Saline. 
Judges:    A.  W.  Lewis,  Harrisburg. 

DeWitt  T.  Habtwell,  Marion. 

William  N.  Butleb,  Cairo. 

SECOND   CIBCUIT. 

The  counties   of  Hardin,  Gallatin,  White,   Hamilton,   Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    J.  C.  Eaoleton,  Robinson. 
Julius  C.  Keen,  Carmi. 
Chables  H.  Millce,  Benton. 

THIBO  CIBCUIT. 

The  counties  of  Randolph,  Monroe,  St   Clair,   Madison,  Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbeutee,  Nashville. 

Geobge  a.  Cbow,  East  St.  Louis. 
J.  F.  Gillham,  Edwardsville. 

FOUBTH   CIBCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:    Wm.  B.  Wright,  Effingham. 

James  C.  McBbide,  Taylorville. 

Thomas  M.  Jett,  Hillsboro. 

FIFTH  CIBCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:    John  H.  Mabshall,  Charleston. 

Walteb  Bbeweb,  Toledo. 

Augustus  A.  Pabtlow,  Danville. 

•Law     1897.  1S8,  J.  A  A.  f  t070. 


yi  CiBcuiT  Courts. 

SIXTH'  CIRCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Biacon,  DeWitt  and 
Piatt 
Judges:    Geo.  A.  Sentel,  Sullivan, 

Wm.  K.  Whitfield,  Decatur. 
Franklin  H.  Boggs,  Urbana. 

BEVSNTH  circuit* 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 
Judges:    Frank  W.  Bxtrton,  Carlinville, 

Norman  L.  Jones,  Carrollton. 

Elbert  F.  Smith,  Springfield. 

eighth  circuit. 

The  counties  of  Adams,   Schuyler,   Mason,   Cass,  Brown,   Pike, 
Calhoun  and  Menard. 
Judges:    Harrt  Hiobee,  Pittsfleld. 

Albert  Akers,  Quincy. 

Gut  R.  WnxiAMS,  Havana. 

ninth  circuit. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough. 
and  Fulton. 
Judges:    George  W.  Thompson,  Galesburg. 

Harrt  M.  Waggoner,  Macomb. 

Robert  J.  Grier,  Monmouth. 

tenth   CIRCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TasewelL 
Judges:    John  M.  Niehaus,  Peoria. 

Theodore  N.  Green,  Pekln. 

Clyde  E.  Stone,  Peoria. 

eleven TU   CIBOUIT. 

The  counties  of  McLeah,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Weltt.  Bloomington. 

George  W.  Patton,  Pontiac. 

Thomas  M.  Harris,  Lincoln. 

twelfth    CIRCUIT. 

The  counties  of  Will,  Kankakee  and  Iroquois. 
Judges:    Dorrance  Dibell,  Joliet. 

Frank  L.  Hooper,  Watseka. 

Arthur  W.  Deselm,  Kankakee. 

THIRTEENTH  CIRCUIT. 

The  counties  of  Bureau,  La  Salle  and  Grundy. 
Judges:    Samuel  C.  Stouoh,  Morris. 

Job  a.  Davis,  Princeton. 

£<dgar  Eldredge,  Ottawa. 


CouBTs  OP  Cook  County. 
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K>t7BTEENTH  CIRCUIT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 

Judges:    Fbank  D.  Ram8ay>  Morrison. 
Emebt  C.  Graves,  Geneseo. 
WnuAH  T.  Chubch,  Aledo. 

FIITEBNTH  CIBCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 

Judges:    James  S.  Baume,  Galena. 

RicHABD  S.  Farband,  Dizou. 
GsGAB  E.  Heard,  Freeport 

sixteenth  cmciiiT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  KendalL 

Judges:    Cunton  F.  Irwin,  Elgin. 

DuANE  J.  Carnes,  Sycamore. 
Mazzini  Slubber,  Wheaton. 

SEVENTEENTH    CIRCUIT. 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 

Judges:    Arthur  H.  Frost,  Rockford. 

Charles  H.  Donnelly,  Woodstock. 
Claok  C.  Edwards,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

Thtr  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  In  criminal  and  quasi-criminal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 
CusBK — ^Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clerk— August  W.  Miller,  County  Building,  Chicago. 


JUDGES. 


Richard  S.  Tuthill, 
Jesse  A.  Baldwin, 
Robert  E.  Cbowb, 

KiCKHAM  SCANLAN, 

Thomas  6.  Windes, 
Mebbitt  W.  Pincknet, 
Jesse  Holdoh, 
ViCTOB  P.  Arnold, 
David  M.  Bbothebs, 
Chas.  M.  Thomson, 


David  F.  Matchett, 
John  Gibbons,* 
LocKwooD  Honors, 
Geobgb  Kebsten, 
John  P.  McGoobtt, 
Fbedebick  a.  Smith^ 
Charles  M.  Walker* 
Geo.  F.  Barrett, 
Thomas  Taylor,  Jr., 
Oscar  M.  Torrison. 


*  Pied  February  11,  1917. 


viii  City  Coubts. 


SUPERIOR  COURT. 
Clebk — John  Kjexlandeb,   County   Building,   Cbicago. 

JTJD^U. 

William  H.  McSuselt»  Mabcus  A.  Kavanaqh, 

John  M.  O'Connor,  Joseph  H.  Fitch, 

Theodore  Bbentano^  John  J.  Sulliyan, 

Joseph  Sabath,  Aldebt  C.  Babnxs, 

Joseph  B.  David,  Hugo  Pam, 

William  Fenimobe  Coofkb»  M.  L.  McKinlet, 

William  E.  Deveb,  Clarence  N.  Goodwin^ 

Mabtin  M.  Ghdlet,  Chables  M.  Foell, 

Chables  a.  McDonald,  Denis  E.  Sullivan. 


(5)    CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued lentil  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  A 
A.  H  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  &  A.  H  3289. 

THE  CITY  COURT  OF  ALTON. 
Lb  D.  Yageb,  Judge.  Allan  Q.  Magdonalo,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edwabd.  M.  Mangan,  Judge.  J.  W.  Greenawat,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  CooKX,  Judge.  John  Listhann,  Clerk. 

THE  CITY  COURT  OF  BENTON. 
R.  B.  HiOKMAN,  Judge.  Loban  Morgan,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
Habbt  C.  Moean,  Judge.  A.  C.   Sheplet,  Clerk. 

THE   CITY   COURT   OF  CARBONDALE. 
Hebbkbt  a.  Hats,  Judge.  Dallas  Meisenheimeb,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albebt  D.  Rodenbebo,  Judge.  Gut  C.  Livesat,  Clerk. 

THE   CITY  COURT   OF   CHARLESTON. 
Chables  A.  Quaokenbush,  Judge.         Coba  Daniels,  Clerk. 

THE   CITY   COURT   OF  CHICAGO   HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd  H.  Kibois,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
Habbt  W.  McEwen,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
H.  L.  Browning, 
W.  M.  Vandeventeb,        Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT   OF   ELGIN. 
Frank  E.  Shopen,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 

M.  R.  Sullivan,  Judge.  A.  N.  Homan,  Clerk. 


MuNidPAii  CouBT  OF  Chioago.  iz 

THE  CITY  COURT  OP  HARRISBURG. 
W.  W.  DAjaM>N,  Judge.  Hohkb  Wade,  Cl^rk. 

THE  CHTY  COURT  OF  HERRIN. 
RoBBBi  T.  Cook,  Judge.  Anjxa  Reed,  Clerk. 

THE  CITY  COURT  OP  JOHNSTON  CITY. 
J.  H.  Clatton,  Judge.  J.  B.  Suluns,  Clerk. 

THE  CITY  COURT  OP  KBWANEE. 
EL  BnBUKG  PoMBBOT,  Judgo.  Chablxs  Lu  Rowlet,  Clerk. 

THE  CITY  COURT  OP  LITCHFIELD. 
Dan  W.  liAmoz,  Judge.  BiIbs.  Laubetta  Salzmann,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JoBiB  WBsrrAix,  Judge.  Wm.  B.  Mabttn,  Clerk. 

THE  CITY  COURT  OP  MARION. 
W.  O.  POTTKB,  Judge.  6bo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OF  BIATTOON. 
JoHH  MoNuTT,  Judge.  Thomas  M.  Lttlb,  Clerk. 

THE  CITY  COURT  OP  MOLINE. 
G.  O.  Dmz,  Judge.  Gbobob  A.  Sohbadeb,  Clerk. 

THE  CITY  COURT  OP  PANA. 
J.  H.  FoBBOVF,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OP  SPRING  VALLEY. 
WnxiAX  H.  Hawthobnb,  Judge.  Pbteb  Rolande,  Clerk. 

THE  CITY  COURT  OP  STERLING. 
Cabl  B.  Sbmuk>v,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT   OP  WEST  FRANKFORT. 
H.  R.  DiAZ^  Judge.  Pbabl  Beaitib,  Clerk. 

THE  CITY  COURT  OP  ZION  CITY. 
V.  T.  Barnes,  Judge.  O.  L.  Spbbcheb,  Clerk. 

(6)    MUNICIPAL  COURT  OF  CHICAGO. 

Bstablished  by  Act  of  May  18,  1905   (L.  1906,  p.  168),  J.  A  A. 
t  3313  et  $eq. 

Fbakx  p.  Danisoh,  Qerk. 

chief  justicb, 
Habbt  Olson. 

assooiatb  judgbs. 

Habbt  II  Pibbbb  Hugh  J.  Keabns  Bebnabd  P.  Babasa 

Bdwabd  T.  Wadb  Joseph  S.  LaBut  Samuel  H.  Tbudb 

John  K.  Pbinditillb  John  R.  Newcoheb  Leo  Dotle 

Joseph  P.  RAnrBBTT  John  R.  Caybblt  Edmund  K.  Jabecki 

John  Coubtnbt  *  John  A.  Swanson  Chables  N.  Qoodnow 

John  Richabdson  Hugh  R.  Stewabt  Dennis  W.  Sullivan 

John  A.  ICahonbt  Habbt  P.  Dolan  Sheridan  E.  Fbt 

Whxiam  N.  Gbmxill  John  P.  Haas  John  Stelk 

nuNK  H.  Gbahax  Howabd  Hates  Joseph  Z.  Uhlib 

WxLLB  M.  Cook  Abnold  Hbap  Hobba  W.  Wells. 


County  Aim  Peobatb  Coubts. 


(7)  COUNTY  AND  PROBATE  COUBTS. 

In  the  oonnties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  8t  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  juriisdiction  in  all  matters  of  probate.  (Laws  1881,  72),  J.  St 
A.  H  3259. 

JUDGES  COUNTIES  COUinT  SKATS 

Lymak  McCabl Adams Qulncy. 

Miles  Fbedebick  Gilbebt.... Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

WnxABD  Y.  Bakeb. Brown Mt.  Sterling. 

James  R.  Pbichabd Bureau Princeton. 

John  Day,  Jb Calhoun Hardin. 

Abthub  J.  Gbay Carroll Mt.  -Carroll. 

Chables  M.  Mabtin Cass .Virginia. 

Roy  C.  Fbseman Champaign Urbana. 

Chables  A.  Pbateb Christian Taylorville. 

A.  L.  Rutfneb Clark Marshall. 

John  L.  Boyles Clay Louisville. 

James  Allen Clinton .Carlyle. 

John  P.  Habbah Coles .Charleston. 

Thomas  F.  Scully Cook Chicago. 

Henby  Hoeneb,  Pro.  J Cook Chicago. 

DuANE  Gaines Crawford Robinson. 

Stephen   B.  Rabidbn Cumberland Toledo. 

William  L.  Pond DeKalb .Sycamore. 

Fbedebick  C.  Hill    DeWitt; Clinton. 

D.  H.  Wamsley Douglas Tuscola. 

S.  L.  Rathje DuPage Wheaton. 

Daniel  'V.  Dayton Edgar Paris. 

Peteb  C.  Waltebs Edwards Albion. 

Babney  Ovebbegk Effingham Effingham. 

Jebome  G.  Wills J'ayette Vandalia. 

Malcolm  L.  MoQuiston Ford Paxton. 

Nealy  I.  Glenn Franklin Benton. 

HoBABT  S.  Boyd Fulton Lewistown. 

Geojige  L.  Houston Gallatin Shawneetown. 

Thomas  Henshaw Greene CarroUton. 

Gbobge  Bedfobd Grundy Morris. 

J.  S.  Sneed. Hamilton McLeansboro. 

B.  W.  Dunham Hancock Carthage. 

Abthub  A.  Miles Hardin ElizabethtowiL 

RuFUS  F.  Robinson Henderson .Oquawka. 

Leonard  E.  Tjxleen Henry Cambridge. 

John  H.  Gillan Iroquois Watseka. 

Willard  F.  Ellis Jackson Murphysboro. 

Habry  C.  Davidson Jasper Newton. 

Andbew  D.  Webb Jefferson Mt.  Vernon. 

Habry  W.  Pooue* Jersey Jersey viUe. 

F.  J.  Campbell Jo  Daviess Galena. 

J.  F.  HioHT Johnson Vienna. 

S.   N.   Hoover Kane Geneva. 

John  H.  Williams,  Pro.  J. .  .Kane Geneva. 

Jay  H.  Merrill Kankakee Kankakee. 

Clarence  S.  Williams Kendall Yorkville. 

R.  C.  Rice Knox .Galesburg. 

Perry  L.  Persons Lake Waukegan. 

Henry  Mayo La  Salle .Ottawa. 


•  Died  November  21,  1916. 


County  and  Pbobatb  Coxjbts, 


JT7DOBS  COUNTIES  COUNTT  BEATS 

Albebt  T.  Labdin,  Pro.  J. . .  .La  Salle Ottawa, 

O.  W.  LoNGENECKKB Lawrenco Lawrenceville. 

John  B.  Crabtbee Lee Dixon. 

B.  R.  Thompson Llylngston Pontlac. 

Chablbs  J.  Gehlbach Logan Lincoln. 

Charles  I.  Imes McDonough J^facomb. 

Dated  T.  Smilet McHenry Woodstock. 

James  C.  Rilet McLean ' Bloomlngton. 

JoHK  H.  McCoT Macon J)ecatur. 

Andbew  J.  DuGOAN Macoupin Carlinyllle. 

H.  B.  Eaton Madison EdwardsvlUe. 

Geo.  W.  Cbossmann,  Pro.  J.  ..Madison Edwardsville. 

William  G.  Wilson Marion Salem. 

Daniel  H.  Gbego Marshall Lacon. 

James  A.  McComas Mason JIavana. 

LiANNES  P.  Oakes Massac Metropolis. 

Jesse  M.  Ott Menard Petersburg. 

F^iKND  L.  Chubch Mercer Aledo. 

Hbnbt  Schneider Monroe .Waterloo. 

T.  J.  MoDayid Montgomery Hillsboro. 

Wm.  E.  Thomson Morgan Jacksonville. 

John  T.  Gbidbr Moultrie Sullivan. 

FkANK  E.  Reed Ogle .Oregon. 

Chester  F.  Barnett Peoria feoria. 

Walter  A.  Clinch,  Pro.  J . . . .  Peoria Peoria. 

Louis  R.  Kelly Perry Pinckneyville. 

Wm.  a.  Doss Piatt Monticello. 

Paul  F.  Grots.  '. Pike Plttsfleld, 

B.  F.  Anderson Pope Golconda. 

Fred  Hood Pulaski 3found  City. 

Irving  E.  Bboaddus Putnam Hennepin. 

Wm.  M.  Schui^erk Randolph .Chester. 

RoBT.  B.  WiTCHER Rlchlaud Olney. 

Nkl8  a.  Larson Rock  Island Rock  Island. 

Ben  J.  S.  Bell,  Pro.  J Rock  Island Rock  Island* 

Joseph  B.  Messick St.  Clair Pellevllle. 

Wank  Perrin,  Pro.  J St.  Clair Belleville. 

Chas.  D.  Stilwell Saline Harrlsburg. 

John  B.  Weaver Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Work Schuyler Rushvllle. 

F.  C.  Funk Scott Winchester. 

A.  J.  Steidlet Shelby Shelbyville. 

Frank  Thomas Stark Toulon. 

R06OOE  J.  Cabnahan Stephenson Freeport 

James  M.  Rahn Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

Lawrence  T.  Allen Vermilion Danville. 

W.  J.  Bookw alter,  Pro.  J... Vermilion Danville. 

W.  S.  WiLLHiTE. Wabash Mt.  CarmeL 

L.  E.  MuRPHT Warren Monmouth. 

W.  P.  Green Washington J<^a8hville. 

J.  V.  Heidinoer. Wayne Fairfield. 

J.  H.  ENDicorr White Carmi. 

Wm.  a.  Blodoett Whiteside Morrison. 

George  J.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet 

W.  F.  Slater Williamson Marion. 

LoDiB  M.  RxcKHOW Winnebago Rockford. 

AKsroB  0.  S\>BT Woodford JBureka. 
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CASES 


FOURTH    DISTRICT 


OV  THB 


APPELLATE  COURTS  OF  ILLINOIS 

DURING  THE  TEARS  1916  and  1017. 


John  Wendzenskl,  Appellee,  y.  Madison  Coal  Corpora- 
tion and  William  Turton,  Appellants. 

1.  Mn«ES  AND  MINEBAL8,  §  125* — When  judgment  for  plaintiff  in 
action  on  common-lav)  counts  hy  employee  against  mine  manager 
for  personal  ihjuries  is  erroneous.  Where  a  miner,  holding  a  cer- 
Uflcate  of  competency  from  the  State  Board,  brought  action  against 
his  employer,  who  had  rejected  the  Compensation  Act,  and  his  em- 
ployer's mine  manager  for  damages  for  injuries  due  to  an  explosion 
caused  by  said  miner  trying  to  ram  a  cartridge  which  he  had 
prepared  into  a  hole  bored  by  him,  the  tamping  rod  striking  against 
sulphur,  known  both  by  him  and  by  defendants  to  be  in  the  vein 
of  coal,  or  some  hard  substance,  held  that  a  judgment  for  the 
plalntiflf  could  not  be  sustained  under  common-law  counts  against 
the  mine  manager  as  he  was  entitled  to  the  defenses  of  contribu- 
tory negligence,  assumed  risk  and  fellow-servant,  and  the  evidence 
showed  that  plaintiff  was  not  In  the  exercise  of  ordinary  care  for 
his  own  safety. 

2.  WoBKiaEK*8  CJoMPENSATioN  AcT,  |  2* — What  is  effect  of  refusal 
of  employer  to  come  under  as  to  mine  manager.  While  the  election 
by  an  employer  not  to  pay  compensation  under  the  Workmen's 
Compensation  Act  [Cal.  111.  St.  Supp.  1916,  t  5475(1)  et  seq.]  would 
take  away  from  such  employer  the  defenses  of  contributory  neg- 
ligence, assumed  risk  and  fellow-servant,  such  election  would  not 
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under  that  act  have  such  effect  as  to  the  employer's  mine  manager 
Joined  as  a  codefendant. 

3.  Mines  and  minerals,  §  125* — lohen  assumed  risk  and  eontrihu^ 
torjf  negligence  are  not  available  as  defenses.  Where  a  count  under 
the  statute  against  an  employer  and  his  mine  manager  charged 
a  wilful  violation  of  the  provisions  of  the  mining  statute  with 
reference  to  the  duties  of  such  manager  (J.  ft  A.  H  7494),  held  that 
the  defenses  of  contributory  negligence  or  assumed  risk  would  not 
be  available  either  to  said  employer,  who  had  elected  not  to  pay 
compensation  under  the  Workmen's  Compensation  Act  [Cal.  111. 
St.  Supp.  1916,  1[  6475(1)  et  seq.^,  or  to  said  mine  manager. 

4.  Mines  and  minerals,  |  107* — duty  of  mine  manager  to  give 
special  instructions  vjitli  reference  to  placing  and  discharging  of 
blasting  shots.  Paragraph  14,  subd.  (a),  sec.  20  (J.  ft  A.  K  7494), 
of  the  Mining  Statute,  requiring  a  mine  manager  to  give  "special 
instructions  concerning  the  storage  and  handling  of  explosives  in 
the  mine,"  should  not  be  limited  to  other  storage  and  handling 
than  in  charging  and  blasting,  but  should  be  held  to  be  broad 
enough  to  cover  special  instructions  with  reference  to  the  placing 
and  discharging  of  the  blasting  shots. 

5.  Mines  and  minerals,  $  107* — when  mine  manager  is  not  re- 
lieved from  duty  to  give  special  instructions  concerning  storage  and 
handling  of  explosives.  The  fact  that  a  miner  has  a  certificate  of 
competency  frdm  the  State  Board  does  not  relieve  the  mine  man- 
ager from  his  duty  under  the  mining  statute  to  give  to  such  miner 
special  instructions  concerning  the  storage  and  handling  of  ex- 
plosives in  the  mine,  where  such  manager  has  knowledge  that  such 
miner  is  inexperienced  in  the  handling  of  explosives  and  placing 
and  blasting  of  shots  in  the  mine. 

6.  Mines  and  minerals,  §  173* — when  evidence  sufficient  to 
sustain  verdict  for  plaintiff  in  action  by  miner  against  employer 
and  manager  for  injuries.  Where,  in  an  action  by  a  miner  against 
his  employer  and  his  employer's  mine  manager  for  damages  under 
section  20  of  the  Mining  Act  (J.  ft  A.  H  7494),  because  of  injuries 
received  while  at  work  in  the  mine,  the  evidence  tended  to  show 
that  such  miner,  although  holding  a  competency  certificate  from 
the  State  Board,  was  inexperienced  in  handling  explosives  and 
placing  and  firing  of  shots,  and  it  was  practically  admitted  by 
the  defendants  that  said  miner  had  received  no  instructions  from 
them  concerning  such  work,  held  that  a  verdict  in  favor  of  the 
plaintiff  was  not  against  the  manifest  weight  of  the  evidence. 

7.  Appeal  and  error,  §  1666* — when  question  of  joinder  of  de- 
fendants cannot  be  raised  on  appeal.  After  plea  of  the  general 
issue  and  overruling  of  a  demurrer  raising  the  question  of  Joinder 
of  defendants,  such  question  cannot  be  raised  on  appeal. 
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8.  Mines  and  minerals,  §  138* — when  mine  manager  may  he 
joined  icith  master  as  defendant  in  action  for  personal  injuries.  It 
is  proper  practice  to  loin  the  servant  with  the  master  in  an  action 
bj  a  miner  against  his  employer  and  his  employer's  mine  manager 
for  damages  for  injuries  while  at  work  in  the  mine. 

9.  Mines  and  minerals,  |  45* — when  mine  manager  liable  for 
violation  of  fMrovisions  of  mining  act.  The  Mining  Act,  sec.  29 
(J.  ft  A.  Y  7503),  gives  a  right  of  action  for  violation  of  its  pro- 
visions against  the  mine  manager  as  well  as  against  the  mine  oper- 
ator. 

10.  iNBTBUcnoNB,  §  38* — when  giving  in  language  of  statute  is 
not  error.  Where  an  instruction  was  in  the  language  of  the  statute 
and  was  applicable  to  the  facts  in  the  case,  the  giving  of  same  was 
not  error. 

11.  BiiNEs  AND  MINERALS,  {  191* — When  instructUm  in  action  by 
miner  against  owner  and  mine  manager  for  personal  injuries  is 
not  erroneous.  Where  an  instruction  in  an  action  for  damages  for 
personal  injuries  by  a  miner  against  his  employer  and  his  em- 
ployer's mine  manager  was,  in  eftect,  that  even  though  plaintiff 
had  a  certificate  of  competency  from  the  State  Board,  such  cer- 
tlficate  would  not  relieve  defendants  from  the  duties  imposed  on 
them  by  law,  held  that  said  instruction  laid  down  a  correct  prin- 
ciple of  law  and  was  applicable  to  the  facts  in  the  case,  and  the 
court  did  not  err  in  giving  same. 

12.  Mines  and  minerals,  S  188* — when  instruction  in  action 
bjf  miner  against  owner  and  mine  manager  for  personal  injuries  is 
not  erroneous  as  directing  a  verdict.  Where,  in  an  action  for  dam- 
ages for  personal  injuries  by  a  miner  against  his  employer  and 
his  employer's  mine  manager,  an  instruction  was  given,  in  effect, 
that  "if  plaintiff  had  proven  his  case  as  alleged  in  the  declaration 
that  the  mere  fact  of  his  having  a  miner's  certificate  of  competency 
would  not  prevent  him  from  recovering  In  his  said  suit,"  held  that 
such  instruction  did  not  direct  a  verdict  and  the  court  did  not  err 
in  giving  same.  • 

13.  Judgment,  |  203* — when  judgment  based  on  good  count 
Bhould  be  suslained.  A  verdict  and  judgment  should  be  sustained 
if  there  is  one  good  count  supported  by  the  evidence,  although 
other  counts  in  the  declaration  may  not  be  good  or  may  not  be 
supported  by  the  evidence. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Louis 
Berneeuter,  Judge,  presiding.  Heard  in  this  court  at  the  March 
torn,  1916.    Affirmed.    Opinion  filed  November  13,  1916. 
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BuBTON  &  BxjBTON,  foF  appellants;  John  G.  Dbbn- 
NAN,  of  counsel 

William  M.  P.  Smith  and  Tebby,  Gueltig  & 
Powell,  for  appellee. 

Mb.  Justice  Boogs  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  prosecuted  from  a  judgment  of 
$15,000  rendered  in  the  Circuit  Court  of  Madison 
county,  December  15,  1915,  in  favor  of  John  Wend- 
zenski,  a  coal  miner,  against  the  Madison  Coal  Cor- 
poration and  William  Turton,  its  mine  manager.  An 
amended  declaration  was  filed  by  appellee  consisting 
of  three  counts.  The  first  count  charged,  in  substance, 
that  appellee  was  employed  by  appellant  coal  company 
as  a  coal  miner ;  that  part  of  his  duties  as  such  miner 
consisted  of  drilling  and  preparing  holes  to  be  charged 
with  explosives  and  in  handling  explosives  and  placing 
such  explosives  in  such  holes  preparatory  to  shoot- 
ing down  coal ;  that,  contrary  to  the  statute,  said  com- 
pany, by  its  mine  manager  and  assistant  mine  man- 
ager, wilfully  failed  to  instruct  appellee  concerning 
the  handling  of  explosives,  which  appellee  was  re- 
quired to  handle  in  blasting  down  the  coal;  that  on 
account  of  the  failure  to  so  instruct  appellee,  appellee 
not  realizing  the  danger,  attempted  to  tamp  a  cartridge 
into  place,  and  in  doing  so  forced  the  tamping  rod 
against  a  piece  of  sulphur  or  impurity  in  the  coal, 
thereby  causing  an  explosion  which  resulted  in,  the  loss 
of  the  sight  of  both  eyes  and  otherwise  caused  appellee 
to  be  permanently  scarred  and  disfigured. 

The  second  count  is  a  common-law  count  and 
charges  that  appellee  was  a  foreigner  unacquainted 
with  the  English  language  and  inexperienced  in  the 
use  of  powder  for  blasting  purposes,  and  that  he  was 
not  properly  instructed  in  the  handling  of  powder  as 
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an  explosive  and  in  placing  explosives  preparatory  to  * 
shooting  down  coal,  which  facts  were  known  to  appel- 
lants, or  by  the  exercise  of  dne  care  could  have  been 
known,  etc. 

The  third  count  is  also  a  common-law  count  and 
charges  the  violation  of  duty  to  appellee  in  failing  to 
instruct  him  regarding  the  danger  of  tamping  powder 
cartridges  or  loose  powder  into  a  hole,  the  side  of 
which  was  partly  composed  of  sulphur  or  hard  matter 
found  in  the  coal  seam  in  said  mine.  A  general  and 
special  demurrer  filed  to  said  amended  declaration  was  ■ 
overruled  and  thereupon  appellants  entered  a  plea  of 
not  guilty. 

Prior  to  pleading,  appellants  caused  said  proceeding 
to  be  removed  to  the  United  States  District  Court  for 
the  Southern  District  of  Illinois.  Said  court  held  it 
had  no  jurisdiction  of  said  cause  for  the  reason  that 
certain  of  the  defendants  thereto  were  residents  of  this 
State  and  remanded  the  same  to  the  Circuit  Court  of 
Madison  county.  A  trial  was  had  in  said  Circuit 
Court,  resulting  in  a  verdict  and  judgment  against 
appellants,  as  above  set  forth.  Before  the  verdict  was 
returned,  said  suit  was  dismissed  as  to  defendant  An- 
derson, assistant  mine  manager. 

The  evidence  discloses  that  appellee  was  bom  in 
Poland ;  that  he  was  some  thirty-four  years  of  age,  and 
that  his  occupation  had  been  that  of  a  miner,  and  that 
he  had  worked  for  some  two  or  three  years  in  coal 
mines  in  Europe  at  the  face,  and  had  bored  holes  for 
firing  shots,  but  had  never  fired  such  shots,  as  the  evi- 
dence disclosed  that  in  Europe,  while  the  shots  were 
prepared  by  coal  miners,  they  were  fired  by  regular 
shot  firers. 

The  evidence  further  discloses  that  upon  his  arrival 
in  the  United  States  he  came  at  once  to  Illinois  where 
he  obtained  a  certificate  of  competency  as  a  practical 
miner  from  the  State  Examining  Board.  Shortly 
thereafter  he  was  employed  by  appellant,  the  Madison 
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Coal  Corporation,  and  worked  at  the  face  of  appel- 
lant's mine,  doing  the  work  of  an  ordinary  coal  miner 
until  October  20,  1913,  when  he  received  his  injury. 

The  evidence  of  appellee  further  tends  to  prove  that 
he  had  no  knowledge  with  reference  to  the  handling 
of  explosives  or  the  preparing  and  firing  of  shots  for 
the  blasting  down  of  coal  as  they  were  prepared  and 
'fired  in  appellant's  mine;  that  he  received  no  instruc- 
tions from  the  mine  manager  or  assistant  mine  man- 
ager of  appellant  coal  company,  with  reference  to  the 
handling  of  explosives,  or  with  reference  to  the  placing 
and  firing  of  shots  to  blast  down  the  coal,  and  that 
while  trying  to  ram  a  cartridge  which  he  had  prepared 
into  a  hole  bored  by  him,  an  explosion  was  caused  by 
the  tamping  rod  striking  against  sulphur  or  some  hard 
substance,  and  by  reason  of  such  explosion  appellee  lost 
the  sight  of  both  eyes  and  was  otherwise  disfigured. 

Appellee's  evidence  is  further  to  the  effect  that  he 
did  not  know  about  said  vein  of  coal  containing  sul- 
phur, but  that  said  fact  was  known  to  appellant  coal 
company  and  William  Turton,  its  mine  manager. 
There  is  no  serious  dispute  with  reference  to  these 
matters  and  no  great  conflict  in  the  evidence  in  regard 
thereto,  the  contention  of  appellants  being,  that  inas- 
much as  appellee  was  a  certified  miner,  that  appellants 
were  under  no  duty  to  instruct  him  with  reference  to 
the  handling  of  explosives  in  connection  with  the 
placing  and  firing  of  shots,  as  not  more  than  two 
pounds  of  powder  were  used  for  any  one  blast  in  ai>- 
pellant  coal  corporation's  mine. 

The  evidence  further  discloses  that  the  appellant, 
Madison  Coal  Corporation,  had  elected  not  to  pay  com- 
pensation under  the  Workmen's  Compensation  Act. 

The  principal  ground  relied  on  by  appellants  for  a 
reversal  of  this  case  is  that  no  right  of  recovery 
against  them  is  disclosed  by  the  record,  and  that  the 
court  erred  in  refusing  to  give  appellants'  peremptory 
instruction,  directing  the  jury  to  find  them  not  guilty. 
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There  were  three  counts  in  the  declaration.  Two 
common-law  counts  and  one  statutory  count.  We  are 
inclined  to  hold  that  this  judgment  cannot  be  sustained 
as  to  either  of  the  common-law  counts,  for  the  reason 
that,  as  to  those  counts,  appellant  William  Turton  is 
entitled  to  his  common-law  defenses  of  contributory 
negligence,  assumed  risk  and  fellow-servant,  as  the 
evidence  shows  that  appellee  was  not  in  the  exercise  of 
ordinary  care  for  his  own  safety  prior  to  and  at  the 
time  he  received  his  injury,  and  that  in  part,  at  least, 
appellee's  negligence  contributed  to  his  injury.  That 
being  true,  a  right  of  recovery  is  not  shown  against 
William  Turton,  the  mine  manager.  While  the  elec- 
tion of  the  appellant,  the  Madison  Coal  Corporation, 
not  to  pay  compensation  under  the  Workmen's  Com^ 
pensation  Act  would  take  away  from  it  the  defenses  of 
contributory  negligence,  assumed  risk  and  fellow- 
servant,  its  said  election  would  not  have  that  effect  as 
to  William  Turton,  its  mine  manager.  Section  3,  subd. 
(a)  of  the  Workmen's  Compensation  Act  [Cal.  HI. 
St.  Supp.  1916,  115475  (3)],  provides  as  follows:  ^^n 
any  action  to  recover  damages  against  an  employer, 
engaged  in  any  of  the  occupations,  enterprises  or  busi- 
nesses enumerated  in  paragraph  (b)  of  this  section, 
who  shall  elect  not  to  provide  and  pay  compensation 
to  any  employee,  according  to  the  provisions  of  this 
act,  it  shall  not  be  a  defense  that :  First,  the  employee 
assumed  the  risks  of  the  employment;  second,  the  in- 
jury or  death  was  caused  in  whole  or  in  part  by  the 
negligence  of  a  fellow-servant ;  or  third,  the  injury  or 
death  was  approximately  caused  by  the  contributory 
negligence  of  the  employee." 

**Subd.  (b).  The  provisions  of  paragraph  (a)  of 
this  section  shall  only  apply  to  an  employer  engaged 
in  any  of  the  following  occupations, ' '  etc. 

The  question  to  be  determined  then  is  whether  or 
not,  on  the  record  in  this  case,  the  verdict  and  judg- 
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ment  can  be  sustained  on  the  statutory  count.  A  wilful 
violation  of  the  provisions  of  the  mining  statute  with 
reference  to  the  duties  of  the  mine  manager  being 
charged  in  said  count,  the  defenses  of  contributory 
negligence  or  assumed  risk  would  not  be  available 
either  to  appellant  coal  company,  or  to  William  Tur- 
ton,  its  mine  manager.  Kellyville  Coal  Co.  v,  Strme, 
217  ni.  516 ;  Davis  v.  Illinois  Collieries  Co.,  232  lU.  284 ; 
Peebles  v.  O'Gara  Coal  Co.,  239  111.  370;  Waschow  v. 
Kelly  Coal  Co.,  245  111.  516 ;  Wilkerson  v.  WUUs  Coal 
(&  Mining  Co.,  158  HI.  App.  620. 

The  contention  of  appellants  is  that  the  provisions 
of  the  statute  to  the  effect  *^that  the  mine  manager 
shall  give  special  attention  to  and  instruction  concern- 
ing the  storage  and  handling  of  explosives  in  the 
mine''  does  not  have  reference  to  instructions  to  certi- 
fied miners  with  reference  to  the  time  and  manner  of 
placing  and  discharging  the  blasting  shots;  that  this 
provision  with  reference  to  instructions  relative  to  the 
handling  of  explosives  in  the  mine  has  to  do  with  their 
storage  and  handling  other  than  the  handling  by 
miners  in  charging  and  blasting  the  shots. 

Subdivision  (a)  of  section  20  of  the  Mining  Statute, 
being  section  20  of  chapter  93,  Hurd's  Eevised  Stat- 
utes (J.  &  A.  If  7494),  contains  fifteen  paragraphs 
specifying  what  shall  be  the  duty  of  the  mine  manager. 
Among  them  is  paragraph  14  above  quoted.  Subdivi- 
sion (b)  of  section  20  contains  three  paragraphs  under 
the  heading:  ^'The  mine  manager  shall  have  power,'' 
paragraph  2  thereof  being  to  the  effect  that  the  mine, 
manager  shall  have  power  **To  prescribe  special  rules 
concerning  the  proper  storage  and  handling  of  explo- 
sives in  the  mine  and  concerning  the  time  and  manner 
of  placing  and  discharging  the  blasting  shots,  and  it 
shall  be  unlawful  for  any  miner  to  fire  shots  except 
according  to  such  rules."  Appellants  insist,  in  order 
to  give  meaning  to  the  provisions  of  paragraph  2  of 
subdivision  (b)  of  said  section  above  referred  to,  that 
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paragraph  14  of  subdivision  (a)  should  not  be  con- 
strued as  having  the  effect  of  making  it  the  duty  of 
the  mine  manager  to  give  special  instructions  to  the 
miners  with  reference  to  the  handling  of  explosives  in 
connection  with  the  placing  and  blasting  of  shots. 

It  will  be  observed  that  subdivision  (a)  provides 
what  *  *  shall  be  the  duty  of  the  mine  manager. ' '  Para- 
graph (b)  provides  certain  powers  that  the  mine  man- 
ager shall  have,  among  them  are  **To  prescribe  special 
rules  concerning  the  proper  storage  and  handling  of 
explosives  in  the  mine  and  concerning  the  time  and 
manner  of  placing  and  discharging  the  blasting 
shots,*'  etc.  In  other  words,  paragraph  2  of  subdi- 
vision (b)  of  said  section  20  makes  provision  that  the 
mine  manager  shall  have  power  to  prescribe  certain 
rules  with  reference  to  the  handling  of  explosives  and 
blasting  of  shots,  which  rules  when  prescriljed  shall 
be  followed,  and  making  it  unlawful  for  any  miner  to 
fire  shots,  except  according  to  such  rule.  We  are, 
therefore,  of  the  opinion  that  paragraph  14  of  subdi- 
vision (a)  of  said  section  20  should  not  be  given  the 
limited  construction  contended  for  by  appellants,  but 
that  it  should  be  held  to  be  broad  enough  to  cover 
special  instructions  with  reference  to  the  placing  and 
discharging  of  the  blasting  shots,  and  this  construc- 
tion, we  think,  is  supported  by  the  Supreme  Court  in 
the  case  of  Kulvie  v.  Bunsen  Coal  Co.,  253  HI.  386. 

In  the  case  cited,  the  declaration  in  said  cause 
charged :  *  *  That  Andrew  Kulvie  and  his  buddy,  John 
Wuysik,  were  coal  diggers  in  defendant's  employ- 
ment; that  the  defendant  wilfully  failed  to  instruct 
them  concerning  the  manner  of  discharging  blasting 
shots  in  said  mine  but  ordered  and  directed  them  to 
discharge  three  certain  shots  at  a  place  described,  but, 
having  wilfully  failed  to  instruct  said  employees  as  to 
the  manner  of  discharging  said  shots,  they  fired  all . 
three  of  them  at  the  same  time,  as  one  blast,  thereby 
causing  an  explosion  of  such  force  that  a  large  quan- 
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tity  of  coal  was  thrown  to  and  upon  Kulvie,  instantly 
killing  him. ' '  At  page  390,  the  court  says :  *  ^  The  Act 
of  1909  provides  that  certificates  shall  be  issued  to 
applicants  found  qualified  upon  examination,  and  such 
certificate  shall  entitle  the  holder  ^to  be  employed  as 
and  do  the  work  of  miners. '  The  certificate  is  evidence 
that  the  holder  possesses  the  qualifications  ^to  do  the 
work  of  miners, '  but  does  not  necessarily  show  that  he 
possesses  the  practical  experience  required  of  a  shot 
firer.  Notwithstandixig  Kulvie 's  certificate,  there  is 
proof  in  the  record  tending  to  show  he  did  not  pos- 
sess such  knowledge  and  experience.  * '  Again,  at  page 
391,  the  court  says :  *  *  The  proof  of  defendant  in  error 
tended  to  establish  the  allegations  of  the  declaration 
that  Kulvie  was  a  coal  digger,  not  a  shot  firer.  The 
trial  court  instructed  the  jury  to  find  for  plaintiff  in 
error  if  they  believed,  from  the  evidence,  deceased  and 
Wuysik  were  shot  firers  at  the  time  of  the  accident. 
Under  the  proof  the  court  properly  refused  to  direct  a 
verdict,  and  rightly  submitted  to  the  jury  the  question 
whether  defendant  in  error  had  proven,  by  a  prepon- 
derance of  the  evidence,  the  allegations  of  her  declara- 
tion that  they  were  coal  diggers.'' 

While  the  facts  in  the  case  of  Kvline  v.  Bv/nsen  Coal 
Co.,  supra,  are  not  the  same  as  the  facts  in  this  case, 
at  the  same  time  the  Supreme  Court  in  construing  the 
provisions  of  the  mining  statute  relating  to  the  duty  of 
the  mine  manager  with  reference  to  giving  instructions 
concerning  the  handling  of  explosives  and  the  placing 
and  blasting  of  shots  is  to  the  effect  that  unless  a  miner 
is  a  shot  firer  he  is  entitled  to  receive  such  instruc- 
tions from  the  mine  manager,  where  the  evidence  tends 
to  show  that  he  was  not  an  experienced  shot  firer,  and 
that  the  fact  that  the  coal  miner  may  have  a  certificate 
from  the  Mine  Examining  Board,  does  not  relieve  the 
mine  manager  from  his  duty  to  give  instructions  con- 
cerning the  handling  of  explosives  and  the  placing  and 
blasting  of  shots  in  the  mine,  where  the  evidence 
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tended  to  show  said  miner  was  inexperienced  in  refer- 
ence thereto. 

In  the  case  of  Bagaini  v.  Donk  Bros.  Coal  S  Coke 
Co.,  199  111.  App.  76,  decided  by  this  court  on  April  17, 
1916,  in  passing  on  the  question  of  the  duties  of  the 
mine  manager  to  give  instructions  concerning  the  han- 
dling of  explosives,  etc.,  this  court  said:  **We  are 
inclined  to  hold  that  it.  is  a  question  of  fact  to  be  de- 
termined by  the  jury  whether  an  experienced  miner, 
who  holds  a  certificate  as  such,  under  the  provisions  of 
the  statute,  but  whose  business  is  not  that  of  an  expert 
shot  firer  as  contemplated  by  the  statute,  should  be 
instructed  by  the  mine  manager  with  reference  to  the 
handling  of  explosives,  and  whether  his  failure  to  so 
instruct  said  miner  is  negligence." 

The  evidence  in  this  case  tends  to  show  that  appel- 
lee was  not  experienced  in  the  manner  of  handling 
explosives  and  the  placing  and  firing  of  shots,  and  that 
this  fact  was  brought  to  the  knowledge  of  the  mine 
manager.  We  therefore  hold  that  the  court  did  not  err 
in  refusing  to  direct  a  verdict  in  favor  of  appellants, 
as  to  the  first  count  of  appellee 's  declaration. 

It  is  next  insisted  by  appellants  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence.  As  we 
have  heretofore  said,  the  evidence  tended  to  show  that 
appellee  was  inexperienced  with  reference  to  the  han- 
dling of  explosives  and  the  placing  and  firing  of  shots, 
and  that  he  received  no  instructions  with  reference 
thereto  from  appellant  coal  company,  or  William  Tur- 
ton,  its  mine  manager.  In  fact,  it  was  insisted 
throughout  the  trial  by  appellants  that  they  were  not 
required  to  give  such  instructions  where  a  miner  held 
a  certificate  from  the  State  Examining  Board,  and  the 
question  as  to  whether  or  not  the  failure  to  so  instruct 
appellee  was  wilful  or  not  is  not  a  controverted  one, 
for  appellants  practically  admit  that  if  it  was  their  duty 
to  so  instruct  him,  they  have  failed  to  perform  the 
same  and  did  so  knowingly.    We  therefore  hold  that 
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the  verdict  of  the  jury  was  not  against  the  manifest 
weight  of  the  evidence. 

It  is  urged  by  appellants  that  it  was  error  to  join 
William  Turton,  the  mine  manager,  with  appellant 
ooal  corporation.  Appellants,  having  filed  a  plea  of 
general  issue  after  demurrer  raising  the  question  of 
joinder  had  been  overruled,  cannot  now  raise  that 
question.  In  Peirce  v.  Walters,  164  111.  560,  the  Su- 
preme Court  at  page  565  of  the  opinion  says:  **The 
question  as  to  whether  the  engineer  was  properly 
joined  with  the  receiver  cannot  now  be  raised,  issue 
having  been  taken  on  the  declaration  so  joining  him.'' 
This  was  a  case  where  a  railroad  engineer  was  joined 
as  party  defendant  with  the  receiver  of  said  road. 

That  it  is  a  proper  practice  to  join  the  servant  with 
the  master  in  an  action  on  the  case  of  the  character  of 
this  one  is  amply  sustained  by  the  Supreme  Court  of 
this  State,  especially  where  the  servant  is  held  to  be  a 
vice  principal,  as  it  is  with  the  mine  manager.  Reptib- 
lic  Iron  <&  Steel  Go.  v.  Lee,  227  111.  246. 

It  is  also  insisted  by  appellants  that  there  can  be  no 
recovery  against  William  Turton,  the  mine  manager, 
for  the  reason  that  the  statute  giving  a  right  of  action 
for  a  violation  of  a  provision  of  the  mining  statute 
applies  only  to  the  mine  operator  and  not  to  the  mine 
manager,  and  in  support  of  this  contention  they  cite 
the  case  of  Grcmnon,  v.  Donk  Bros.  Coal  <&  Coke  Co., 
259  111.,  page  350.  We  have  examined  this  case  and 
while  the  court,  in  effect,  seems  to  hold  that  only  the 
coal  company  operating  the  mine  is  liable  under  the 
provisions  of  said  act,  at  the  same  time,  that  question 
was  not  before  the  court  as  the  mine  manager  was  not 
made  a  party  defendant,  and  the  final  decision  of  the 
case  was  based  on  the  common-law  count  of  the  decla- 
ration. The  court  made  no  holding  with  reference  to 
the  statutory  count  charging  a  wilful  violation  of  the 
provisions  of  the  statute,  so  the  most  that  can  be  said 
with  reference  to  the  language  in  the  opinion  with  ref- 
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erence  to  the  liability  under  the  provisions  of  section 
29  of  said  statute  (J.  &  A.  If  7503)  is  that  it  was  a  mere 
obiter  dictum  opinion,  and  not  controlling  in  this  case. 

Thi^  court  in  the  case  of  People  v.  Carter,  186  HI. 
App.  453,  held  Carter,  the  mine  manager,  liable  to  the 
penalties  provided  in  subdivision  (a)  of  said  section 
29  of  the  Mining  Statute  for  a  wilful  violation  of  the 
provisions  of  said  act  relating  to  the  duties  of  a  mine 
manager.  It  would,  therefore,  seem  to  follow  that  if 
the  mine  manager  is  liable  criminally  under  the  provi- 
sions of  subdivision  (a)  of  section  29  of  said  statute, 
he  should  also  be  held  liable  in  a  civil  action  for  dam- 
ages under  provisions  of  subdivision  (c)  of  said  sec- 
tion, giving  a  civil  right  for  damages  to  any  one 
injured  by  a  wilful  violation  of  the  provisions  of  the 
mining  statute,  relating  to  the  duties  of  the  mine  man- 
ager. 

It  is  next  contended  by  appellants  that  the  court 
erred  in  giving  the  third  and  fifth  instructions  given  on 
behalf  of  appellee  "for  the  reason  that  it  was  calcu- 
lated to  and  evidently  did  mislead  the  jury.'^  The 
third  instruction  was  in  the  language  of  the  statute 
and  was  applicable  to  the  facts  in  this  case,  and  the 
court  did  not  err  in  giving  the  same.  The  fifth  instruc- 
tion is  to  the  effect  that  even  though  appellee  had  a 
certificate  of  competency  issued  to  him  by  the  miner 's 
examining  board,  that  said  certificate  would  not  relieve 
appellants  from  the  duties  imposed  upon  them  by  law. 
This  instruction,  we  think,  lays  down  a  correct  princi- 
ple of  law,  and  was  applicable  to  the  facts  in  this  case 
and  the  court  did  not  err  in  giving  the  same. 

It  is  also  insisted  that  the  court  erred  in  giving  the 
sixth  instruction  given  on  behalf  of  appellee,  said  in- 
struction being  to  the  effect  *Hhat  if  appellee  had 
proven  his  case  as  alleged  in  the  declaration  that  the 
mere  fact  of  his  having  a  miner's  certificate  of  compe- 
tency would  not  prevent  him  from  recovering  in  his 
said  suit."  It  is  insisted  by  appellants  that  this  in- 
struction is  vitally  defective  for  the  reason  it  permits 
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appellee  to  recover  a  verdict  if  he  has  proven  his  case 
as  alleged  in  the  declaration.  We  do  not  think  the 
point  well  taken.  This  instruction  does  not  direct  a 
verdict  and  the  court  did  not  err  in  giving  the  same. 

It  is  next  insisted  that  the  court  erred  in  refusing 
five  instructions  tendered  by  appellants  and  which 
were  refused  by  the  court.  The  first  refused  instruc- 
tion was,  in  effect,  covered  by  the  given  instructions 
on  behalf  of  appellants.  No  special  criticism  is  made 
as  to  the  court  refusing  to  give  the  second,  third  and 
fourth  of  appellants'  refused  instructions.  It  is  in- 
sisted, however,  that  the  court  erred  in  refusing  to 
give  appellants'  fifth  refused  instruction.  This  in- 
struction, after  quoting  parts  of  sections  19  and  20  of 
the  mining  statute,  concludes  as  follows :  '  *  The  court 
instructs  the  jury  that  the  storage  and  handling  men- 
tioned in  section  20  refers  to  the  storage  and  handling 
of  powder  mentioned  in  section  19  (a)  and  (c)."  We 
do  not  think  the  court  erred  in  refusing  this  instruction 
for  the  reasons  hereinbefore  stated. 

Twenty  instructions  were  given  on  behalf  of  appel- 
lants, which,  we  think,  presented  their  theory  of  the 
case  to  the  jury  in  all  its  phases  so  far  as  warranted 
under  the  law. 

It  is  not  contended  by  appellants  that  the  verdict  is 
excessive.  The  injury  suffered  by  appellee  was  a  most 
serious  one,  being  the  loss  of  both  eyes. 

The  evidence  being  sufficient  to  support  the  charge 
in  the  first  count  of  appellee's  amended  declaration, 
and  it  being  the  settled  law  of  this  State  that  one  good 
count  supported  by  the  evidence  will  sustain  a  verdict 
and  judgment,  although  other  counts  in  the  declaration 
may  not  be  good,  or  may  not  be  supported  by  the  evi- 
dence, the  judgment  should  be  sustained.  Eldorado 
Coal  <&  Coke  Co.  v.  Swan,  227  111.  586;  Grannon  v. 
Donk  Bros.  Coal  (&  Coke  Co.,  259  lU.  358. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 
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Bone  Gap  Banking  Company^  Assignee,  Appellee,  t. 
George  W.  Porter  et  al.    H.  J.  Strawn,  Appellant. 

1.  Bills  and.  notes,  S  462* — when  instruction  in  action  by  holder 
on  accommodation  note  is  erroneous  as  assuming  facts.  Where  an 
action  was  brought  upon  an  accommodation  note  given  to  a  copart- 
nership bank  and  by  Its  cashier  indorsed  in  blank  but  not  negoti- 
ated, and  which  had  been  turned  over,  after  the  bank  had  ceased 
to  do  business,  by  a  majority  of  said  bank's  stockholders  and  di- 
rectors to  an  agent  for  collection,  who  delivered  same  to  the  plain- 
tiff bank  as  collateral  to  a  loan  made  by  some  of  said  stockholders 
and  directors,  and  pleas  putting  in  issue  the  consideration,  assign- 
ment and  delivery  of  said  note  were  filed,  held' th&t  an  instruction 
given  on  behalf  of  the  plaintiff  to  the  effect  that  the  fact  that  said 
note  was  indorsed  by  one  agent  of  the  payee  bank  and  "afterwards 
delivei^  by  another  agent  of  the  bank  would  not  make  void  such 
delivery;  but  such  a  delivery  would  be  legal,"  was  erroneous, 
because  delivery  of  the  note  was  a  disputed  and  litigated  question 
in  the  case,  and  it  was  erroneous  to  assume  that  said  agent  for 
collection  was  an  agent  for  the  purpose  of  delivery  of  the  note,  and 
to  instruct  that  such  delivery  would  be  legal. 

2.  Bnxs  AND  NOTES,  f  462* — when  instruction  in  action  by  holder 
on  accommodation  note  is  erroneous  as  assuming  facts.  Where  an 
action  was  brought  upon  an  accommodation  note  given  to  a  co- 
partnership bank  and  by  its  cashier  indorsed  in  blank  •  but  not 
negotiated,  and  which  had  been  turned  over,  after  the  bank  had 
ceased  to  do  business,  by  a  majority  of  said  bank's  stockholders 
and  directors  to  an  agent  for  collection,  who  delivered  same  to 
the  plaintiff  bank  as  collateral  to  a  loan  made  by  some  of  said 
stockholders  and  directors,  and  pleas  were  filed  putting  in  issue 
the  consideration,  assignment  and  delivery  of  such  note,  held  that 
an  instruction  to  the  effect  that  if  the  jury  believed  from  the 
evidence  that  said  note  was  indorsed  in  blank  by  the  payee,  "then 
the  title  to  said  note  passed  to  the  plaintiff  by  the  delivery  of  the 
note  without  further  indorsement,"  was  erroneous  for  the  reason 
that  said  instruction  assumed  the  title  to  the  note  passed  to  the  * 
plaintiff  by  delivery  without  reference  to  who  delivered  it  or  by 
whose  authority  it  was  delivered. 

3.  BiiJLS  AND  NOTES,  §  462*— «?/^cn  instruction  directing  a  ver- 
dict for  plaintiff  is  erroneous.  Where  an  action  was  brought 
upon  an  accommodation  note  given  to  a  copartnership  bank  and 
by  its  cashier  indorsed  in  blank  but  not  negotiated,  and   which 
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had  been  turned  over,  after  the  bank  had  ceased  to  do  business, 
by  a  majority  of  said  bank's  stockholders  and  directors  to  an  agent 
for  collection,  who  delivered  same  to  the  plaintiff  bank  as  col- 
lateral to  a  loan  made  by  some  of  said  stockholders  and  directors, 
and  pleas  were  filed  putting  In  Issue  the  consideration,  assignment 
and  delivery  of  such  note,  held  that  an  Instruction  directing  a 

« 

verdict  for  the  plaintiff  unless  the  makers  of  said  note  should  prove 
by  a  preponderance  of  the  evidence  that  It  was  given  without 
consideration  was  erroneous. 

4.  iNSTBUcnoNS,  §  126* — when  should  not  he  given.  An  Instruc- 
tion which  Is  abstract  In  form  though  correct  in  its  proposition 
of  law  should  not  be  given  where  Its  tendency  would  be  to  mislead 
the  Jury. 

5.  Banks  and  banking,  §  42* — what  are  powers  of  directors 
after  bank  ceases  to  do  Jmsiness.  When  a  bank  ceases  to  do  a 
banking  business,  its  directors  are  not  authorized  to  transact  a 
banking  business  or  to  borrow  money  and  issue  notes  securing 
same  for  such  bank,  or  to  Involve  the  credit  of  the  other  stock- 
holders. 

6.  Bills  and  notes,  §  461* — when  refusal  to  direct  verdict  for 
defendant  is  not  erroneous.  Where  an  action  was  brought  upon  an 
accommodation  note  given  to  a  copartnership  bank  and  by  its 
cashier  Indorsed  in  blank  but  not  negotiated,  and  which  had  been 
turned  over,  after  the  bank  had  ceased  to  do  business,  by  a  ma- 
jority of  its  stockholders  and  directors  to  an  agent  for  collection, 
who  delivered  same  to  the  plaintiff  bank  as  collateral  to  a  loan 
made  by  some  of  said  stockholders  and  directors,  and  pleas  were 
filed  putting  In  issue  the  consideration,  assignment  and  delivery 
of  such  note,  held  that  a  peremptory  instruction  for  the  defendants 
should  have  been  given  but  for  the  fact  there  was  some  evidence 
in  the  record  tending  to  show  a  ratification  by  the  makers  of  said 
note  of  Its  purported  delivery  to  the  plaintiff  and  of  the  plalntlfTs 
right  to  enforce  its  collection,  and  hence  a  refusal  of  such  instruo- 
tlon  was  not  erroneous. 

7.  Banks  and  banking,  §  42* — when  agent  for  collection  of 
bank's  assets  has  no  pouter  to  pledge  assets  as  collateral  security. 
An  agent  for  collection  of  a  bank's  assets  after  it  has  ceased  to  do 
business  has  no  authority  to  pledge  such  assets  as  collateral  se- 
curity to  a  loan  made  by  third  persons,  even  though  they  were 
stockholders  of  the  bank. 

8.  Bills  and  notes — when  bank  holding  note  as  collateral  secu- 
rity is  not  holder  in  due  course  for  value,  A  note  payable  to  order 
is  negotiable  only  by  the  indorsement  of  the  holder  completed  by 
delivery,  and  where  such  a  note  so  indorsed,  given  as  accommoda- 

*See  Illinois  MotM  DUect,  Vols.  XI  to  XV.  and  CamnUUTe  Qiuuterly,  Mune 
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tion  paper,  was  held  by  the  payee  bank  and  turned  over  as  part  of 
its  aasets  after  it  had  ceased  to  do  business  to  an  agent  for  coUeo- 
tion,  who  delivered  same  as  collateral  security  for  a  loan  to  third 
persons  by  another  bank  having  full  knowledge  of. all  the  facts, 
held  that  such  holder  was  not  a  holder  in  due  course  for  value  and 
could  only  recover  on  such  note  by  showing  that  the  makers 
thereof  ratified  the  placing  of  the  same  as  such  collateral  security, 
and  had  full  knowledge  of  all  the  facts  in  connection  therewith 
at  the  time  said  ratification  took  place. 

Appeal  from  the  Circuit  Court  of  Edwards  county;  the  Hon. 
Julius  C.  Kern,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Reversed  and  remanded.  Opinion  filed  Novem- 
ber 13,  1916. 

Jtjutjs  C.  Kern,  for  appellani 
AuLEN  E.  Walker,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

The  Bone  Gap  Banking  Company  recovered  a  judg- 
ment in  the  Circuit  Court  of  Edwards  county,  Illinois, 
against  George  W.  Porter,  Flossie  A.  Porter,  C.  A. 
McClure,  W.  A.  Morgan  and  H.  J.  Strawn,  in  the  sum 
of  $1,000,  from  which  judgment  a  joint  and  several 
appeal  was  prayed  by  said  defendants,  but  which  ap- 
peal was  perfected  by  H.^  J.  Strawn  alone. 

The  declaration  consists  of  the  common  counts  and 
one  special  count.  The  special  count  charges  that  said 
above-named  defendants  executed  and  delivered  to  the 
Bone  Gap  Banking  Company  their  promissory  note  in 
the  sum  of  $1,000,  dated  March  3, 1911,  due  six  months 
after  date,  which  said  note  was  alleged  to  have  been 
assigned  for  value  to  appellee  by  said  payee  and  that 
the  same  had  not  been  paid.  To  said  declaration  a 
plea  of  the  general  issue  and  several  special  pleas  were 
ffled. 

The  first  special  plea  is  sworn  to  and  puts  in  issue 

the  assignment  of  the  said  note  to  appellee  by  said 
Vol.  ccin  s 
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Bone  Gap  Bank ;  the  second  alleges  that  said  note  was 
given  without  consideration  and  that  it  passed  into  the 
possession  of  appellee,  if  at  all,  long  after  maturity; 
the  third  alleges  that  said  note  was  given  without  con- 
sideration and  as  accommodation  paper  only,  and  also 
alleges,  in  substance,  that  said  note  passed  into  the 
possession  of  appellee  without  consideration  and  not 
in  the  regular  course  of  business.  The  fifth  special 
plea  alleges,  in  eflfect,  that  the  note  in  question  was 
held  by  the  payee,  the  Bone  Gap  Bank,  up  to  June  6, 
1911,  when  it  became  insolvent;  that  at  no  time  prior 
to  its  insolvency  or  since  was  said  note  negotiated  by 
said  Bone  Gap  Bank  to  appellee  or  to  any  one  else. 
Replications  were  filed  to  said  special  pleas  and  issue 
joined,  a  trial  was  had  resulting  in  a  verdict  and  judg- 
ment in  favor  of  appellee  as  above  set  forth. 

The  Bone  Gap  Bank,  a  copartnership  composed  of 
sixteen  members,  ceased  doing  business  on  June  6, 
1911.  It  had  been  a  financial  failure  and  from  time  to 
time  certain  of  its  stockholders  rendered  it  financial 
assistance  by  executing  accommodation  notes  to  be  by 
it  negotiated  to  raise  funds  to  be  used  in  its  banking 
business.  On  the  next  day  after  the  Bone  Gap  Bank 
ceased  doing  business,  appellee,  as  the  Bone  Gap 
Banking  Company,  opened  a  bank  in  the  same  room 
and  has  since  been  operating  a  bank  at  said  place. 

On  March  3,  1911,  the  note  in  question  was  executed 
by  the  above-named  defendants  and  was  delivered  to 
E.  A.  Morgan,  the  then  cashier  of  the  Bone  Gap  Bank. 
Morgan,  who  was  also  a  stockholder  in  said  bank,  re- 
signed as  its  cashier  on  May  8,  1911,  and  one  B.  L. 
Mayne  then  became  its  cashier  and  so  remained  until 
it  ceased  doing  business,  on  June  6,  1911.  Mayne  be- 
came the  cashier  of  appellee  bank  when  it  opened  on 
June  7,  1911. 

About  June  2,  1911,  certain  of  the  directors  and 
stockholders  of  said  Bone  Gap  Bank,  nine  in  number, 
realizing  its  failing  condition,  entered  into  a  contract 
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with  one  J.  A.  Turner  for  the  closing  up  of  said  busi- 
ness.   The  substance  of  said  contract  is  as  follows : 

*'lst.  That  the  said  Bone  Gap  Bank  shall  turn  over 
and  deliver  to  said  J-  A.  Turner  all  of  its  assets  of 
every  description,  notes,  bills  and  choses  in  action  for 
the  purpose  of  having  the  same  collected  and  realized 
on  as  speedily  as  possible;  that  Turner  was  to  have 
as  compensation  therefor,  five  per  cent,  of  the  amount 
collected  or  received  by  him. 

*  *  2nd.  That  as  fast  as  said  assets  were  collected  the 
same  should  be  used  in  paying  the  liabilities  of  said 
Bone  Gap  Bank. 

"3rd.  It  was  further  provided  that  said  business 
shall  be  closed  up  as  speedily  as  practical  and  for  said 
purpose  of  closing  said  business  said  Bone  Gap  Bank 
should  retain  its  legal  existence  and  when  deemed  ex- 
pedient by  Gould,  Marriott  and  McClure,  who  were 
named  as  a  committee  for  said  purpose,  the  said  Bone 
Gap  Bank  should  institute  suit  for  the  collection  of  its 
notes,  bills  and  claims.  It  was  further  provided  that 
Turner  might  settle  any  of  said  notes,  bills  or  claims 
by  or  without  the  consent  of  said  committee.'' 

This  contract  was  signed  by  Gould,  Harms,  Drury, 
Porter,  McClure,  Marriott,  Rude,  Gould  and  Morgan. 

The  evidence  further  discloses  that  E.  A.  Morgan, 
while  acting  as  cashier  of  said  Bone  Gap  Bank,  in- 
dorsed the  note  in  question  in  blank  but  made  no 
attempt  to  negotiate  it  either  to  appellee  or  to  any  one 
else,  and  that  said  note  remained  with  said  Bone  Gap 
Bank  until  after  it  ceased  to  do  business,  and  passed 
into  the  possession  of  said  Turner.  In  May,  1912, 
Turner  attempted  to  make  a  loan  from  appellee  on  be- 
half of  said  Bone  Gap  Bank,  but  appellee  refused  to 
make  said  loan.  Thereafter  during  said  month  of 
May,  1912,  Ansel  Gould,  Charles  Marriott,  Jacob 
Harms,  J.  T.  Drury  and  H.  E.  Rude,  certain  of  the  di- 
rectors and  stockholders  of  the  Bone  Gap  Bank,  bor- 
rowed $2,000  of  appellee.    This  loau  was  negotiated 
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by  Turner  for  said  parties,  and  in  doing  so  Turner 
delivered  to  appellee,  as  collateral  to  said  loan,  the 
note  in  question.  Thereafter,  in  December,  1912,  these 
same  parties  borrowed  of  appellee  $1,000,  and  the  note 
in  question  was  again  delivered  by  Turner  as  collateral 
to  said  note.  Appellee  sought  to  collect  the  note  in 
question  from  said  defendants,  and  on  their  failure  to 
pay  the  same  this  suit  was  instituted  resulting  in  a 
judgment  as  above  set  forth. 

The  principal  grounds  relied  on  by  appellant  for  a 
reversal  of  this  case  are  that  the  court  erred  in  re- 
fusing to  peremptorily  instruct  the  jury  to  find  the 
issues  for  appellant  and  the  other  of  the  defendants 
sued ;  second,  that  the  court  erred  in  its  rulings  on  the 
giving  and  refusing  of  instructions ;  third,  that  the  ver- 
dict of  the  jury  is  against  the  manifest  weight  of  the 
evidence.  The  judgment  in  this  case  will  have  to  be 
reversed  by  reason  of  the  erroneous  rulings  of  the 
trial  court  in  the  giving  and  refusing  of  instructions. 

The  fourth  instruction  given  on  behalf  of  appellee 
is  as  follows : 

*'The  court  instructs  the  jury  that  as  a  matter  of 
law  that  the  fact  that  the  note  in  question  in  this  case 
was  indorsed  by  the  Bone  Gap  ^ank  by  one  of  its 
agents,  and  afterwards  delivered  by  another  agent  of 
the  bank  would  not  make  void  such  delivery ;  but  such 
a  delivery  would  be  legal.'' 

This  instruction  is  erroneous  for  the  reason  that  it 
assumes  that  Turner,  who  was  appointed  by  nine  of 
the  sixteen  stockholders  of  the  Bone  Gap  Bank  after 
its  dissolution  to  collect  its  assets,  etc.,  was  an  agent  of 
the  bank  for  the  delivery  of  said  note.  This  was  a 
disputed  and  litigated  question  in  the  case,  and  it  was 
error  for  the  court  to  assume  Turner's  agency  for  said 
purpose,  and  also  to  instruct  the  jury  that  the  delivery 
of  the  note  would  be  legal. 

The  fifth  instruction  is  as  follows: 

'*The  jury  are  instructed  that  a  note  indorsed  in 
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blank  specifies  no  indorsee,  and  a  note  so  indorsed  may 
be  negotiated  by  mere  delivery  from  one  person  to  an- 
other ;  and  if  you  believe  from  the  evidence  in  this  case 
that  the  note  in  question  was  indorsed  in  blank  by  the 
payee,  then  the  title  to  said  note  passed  to  the  plaintiflF 
by  the  delivery  of  the  note  without  further  indorse- 
ment. '  ^ 

This  instruction  was  erroneous  for  the  reason  that 
it  assumes  that  the  title  to  the  note  in  question  passed 
to  appellee  by  delivery  without  reference  to  who  de- 
livered it  or  by  what  authority  it  was  delivered. 

The  sixth  instruction  is  as  follows: 

''The  jury  are  instructed  that  the  law  implies  that 
every  promissory  note  that  is  made  and  delivered,  was 
given  for  a  good  and  valuable  consideration;  and  in 
this  case,  the  burden  is  upon  the  defendant  to  prove  by 
a  preponderance  of  the  evidence  that  the  note  in  ques- 
tion was  given  without  consideration,  and  unless  they 
have  done  this  the  jury  should  find  for  the  plaintiff. ' ' 

This  instruction  is  erroneous  for  the  reason  that  it 
directs  a  verdict  for  appellee  unless  the  makers  of  said 
note  should  prove  by  a  preponderance  of  the  evidence 
that  the  note  was  given  without  consideration,  while 
the  record  in  this  case  discloses  that  one  of  the  ma- 
terial issues  in  the  case  was  whether  or  not  Turner, 
who  was  appointed  by  the  nine  stockholders  to  collect 
the  assets  of  the  hanky  was  authorized  to  deliver  the 
note  in  question  to  appellee  as  collateral  security  for 
the  notes  given  by  Gould,  Drury,  Marriott,  Harms  and 
Bude,  above  mentioned. 

The  eighth  instruction  is  abstract  in  form,  and  while 
it  states  a  correct  proposition  of  law  it  should  not  have 
been  given  in  this  case  as  its  tendency  would  be  to  mis- 
lead the  jury.  The  other  instructions  given  on  behalf 
of  appellee,  we  think,  are  without  serious  objection. 

The  second  refused  instruction  oflfered  by  appellant 
and  the  other  defendants  in  said  cause  in  the  trial 
court  was  to  the  effect  that,  when  the  Bone  Gap  Bank 
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ceased  to  do  a  banking  business,  the  directors  of  said 
bank  were  not  authorized  to  transact  a  banking  busi- 
ness, or  to  borrow  money  and  issue  notes  securing  the 
same  for  said  bank.  This  instruction  we  think  states 
a  correct  principle  of  law  and  one  applicable  to  the 
facts  in  this  case  and  should  have  been  given.  Bcmk 
of  Montreal  v.  Page,  98  111.  109.  The  court  did  not 
err  in  refusing  the  other  of  appellant's  refused  in- 
structions. 

It  is  strenuously  insisted  by  appellant  that  the  trial 
court  should  have  given  the  peremptory  instruction 
offered  by  the  defendants  in  the  trial  court  directing 
the  jury  to  find  the  issues  in  favor  of  said  defendants. 
This  assignment  of  error  raises  the  question  as  to 
whether  or  not  there  was  any  evidence  in  the  record 
fairly  tending  to  warrant  a  recovery  in  favor  of  ap- 
pellee in  this  case.  Were  it  not  for  the  fact  that  there 
is  "some  evidence  in  the  record  tending  to  show  a  rati- 
fication by  appellant  and  the  other  of  the  makers  of 
the  note  in  question,  of  the  purported  delivery  of  said 
note  to  appellee,  and  of  its  right  to  enforce  collection 
thereon,  this  instruction  should  have  been  given,  but, 
in  the  state  of  the  record,  we  are  unable  to  see  that  the 
failure  of  the  court  to  give  said  peremptory  instruction 
is  error.  In  our  view  of  this  case,  when  the  Bone  Gap 
Bank  ceased  doing  business  as  a  bank  on  the  evening 
of  June  6,  1911,  the  authority  of  the  bank  officials 
to  borrow  money  and  to  involve  the  credit  of  the  other 
stockholders  in  said  bank  ceased,  and  there  is  no  evi- 
dence in  this  record  even  tending  to  show  that  appel- 
lant and  the  other  of  the  makers  of  said  note  author- 
ized Turner  to  borrow  any  money  from  appellee  or 
any  one  else  for  said  Bone  Gap  Bank.  Without  such 
authority  he  could  not  bind  them.  Bank  of  Montreal 
V.  Page,  supra. 

The  contract  entered  into  with  Turner,  even  if  it  had 
been  signed  by  all  of  the  stockholders  of  said  Bone  Gap 
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Bank,  is  not  broad  enough  in  its  terms  to  authorize 
Turner  to  borrow  money  for  said  bank. 

The  evidence  in  the  record  is  to  the  effect  that  when 
Turner  attempted  to  borrow  money  of  appellee  for  the 
Bone  Gap  Bank,  appellee,  through  its  officers,  refused 
to  make  any  loan  whatever  to  said  bank,  but  did  make 
two  different  loans  to  Gould  and  the  other  four  per- 
sons above  named,  and  attempted  to  deliver  to  appel- 
lee the  note  sued  on  in  this  case  as  collateral  security 
for  said  notes.  We  know  of  no'  rule  of  law  giving  Tur- 
ner that  authoritv.  The  loan  was  not  made  to  the  bank 
but  to  individuals.  That  being  true.  Turner  certainly 
would  not  have  authority  to  pledge  the  assets  of  the 
Bone  Gap  Bank  as  collateral  for  the  note  of  third 
parties,  even  though  they  were  stockholders  of  the 
bank.  It  will  be  further  observed  that  under  the  evi- 
dence in  this  case  appellee  was  not  a  holder  of  the 
note  sued  on  in  due  course,  as  this*  note  never  was 
negotiated  by  the  payee.  While  the  evidence  is  to  the 
effect  that  Morgan  indorsed  the  name  of  the  bank  on 
said  note  as  its  cashier,  he  never  delivered  said  note 
while  he  remained  cashier,  neither  did  Mayne,  his  suc- 
cessor, deliver  the  same  during  his  term  as  cashier, 
which  term  lasted  until  the  bank  ceased  doing  business. 
Under  the  Negotiable  Instrument  Statute,  a  note  pay- 
able to  order  is  only  negotiated  by  the  indorsement  of 
the  holder  completed  by  delivery.  Section  48,  ch.  98, 
Hurd's  Revised  Statutes  (J.  &  A.  117669). 

Turner,  who  next  came  into  possession  of  the 
assets  of  the  Bone  Gap  Bank,  had  no  authority  to 
complete  its  negotiation  by  delivering  the  same  as  col- 
lateral security  for  the  note  of  the  above-named  stock- 
holders. We  recognize  the  rule  of  law  that  holds  liable 
the  makers  of  accommodation  paper  in  the  hands  of  a 
holder  in  due  course  for  value,  even  though  said  note 
passed  into  the  hands  of  such  holder  after  maturity, 
and  with  notice  to  the  holder  that  it  was  accommoda- 
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tion  paper.    Diversy  v.  Loeb,  22  HI.  394;  Naef  v.  Pot- 
ter, 226  lU.  628 ;  Peacpck  v.  Phillips,  247  HI.  474. 

We  are  of  the  opinion,  however,  that  this  rule  of  law 
does  not  apply  in  this  case,  as  appellee  is  not  a  holder 
in  dne  course  for  value  in  this  case.  Appellee  had 
notice  that  the  note  in  question  was  part  of  the  assets 
of  the  Bone  Gap  Bank,  or  was  held  by  said  bank  as 
accommodation  paper  at  the  time  said  note  came  into 
its  possession  through  Turner.  Appellee  also  had 
notice  that  said  bank  had  ceased  doing  business  as  a 
bank  at  said  time,  for  appellee's  bank  opened  for  busi- 
ness on  the  morning  of  June  7,  1911,  in  the  same  room 
occupied  by  the  Bone  Gap  Bank  when  it  ceased  doing 
business  on  the  evening  of  June  6,  1911,  and  Mayne, 
who  was  acting  for  the  Bone  Gap  Bank  as  its  cashier 
when  it  ceased  doing  business,  became  the  cashier  of 
appellee's  bank  when  it  opened  for  business  on  the 
next  day. 

We  are  therefore  of  the  opinion  that  before  appellee 
can  show  a  right  of  recovery  in  this  case,  it  must  be 
able  to  show  by  the  evidence  that  the  makers  of  the 
note  sued  on  ratified  the  placing  of  said  note  with  ap- 
pellee as  collateral  security  for  the  note  given  by 
Anson  Gould  and  the  other  four-named  persons,  hav- 
ing full  knowledge  of  all  the  facts  in  connection  there- 
with at  the  time  said  ratification  took  place. 

For  the  errors  referred  to  in  this  opinion  the  judg- 
ment of  the  trial  court  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 
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H.  L.  Angerer  and  Robert  Abeles,  Jr.,  Appellees,  t. 

Southern   Traetion   Company   of  Illinois  et   aL, 

Appellants. 
John  D.  Togt,  Appellee,  y.  Southern  Traetion  Com- 
pany of  Illinois  et  aL,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
Geoboe  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  November  13,  1916.  Rehearing  denied  and  opinion  modi- 
fied and  reflled  January  13,  1917.  Certiorari  denied  by  Supreme 
Court  (making  opinion  final). 

Statement  of  the  €ase. 

Railroad  lien  proceeding  by  H.  L.  Angerer  and 
Robert  Abeles,  Jr.,  complainants,  against  Southern 
Traction  Company  of  Illinois,  Lorimer  &  Gallagher 
Company  and  Union  Trust  &  Savings  Bank  of  East  St. 
Louis,  Illinois,  as  trustee,  defendants,  to  establish  a 
lien  against  said  traction  company  for  ties  alleged  to 
have  been  furnished  said  Lorimer  &  Gallagher  Com- 
pany as  general  contractors  for  the  construction  of  a 
line  of  railroad  for  said  traction  company,  and  claim- 
ing as  due  the  sum  of  $26,485.84,  and  intervening 
petitions  by  John  D.  Vogt  for  a  lien  for  work  and  la- 
bor performed  by  him  in  the  construction  of  the  right 
of  way,  and  a  lien  as  judgment  creditor.  From  a 
decree  of  the  Circuit  Court  confirming  findings  of  a 
master  to  whom  the  case  was  referred  and  rendering 
a  decree  in  accordance  therewith,  granting  H.  L.  An- 
gerer, for  the  use  of  Robert  Abeles,  Jr.,  a  lien  against 
said  traction  company  for  $33,282.80,  and  the  inter- 
vening petitioner,  Vogt,  a  lien  for  $9,487.99  for  work 
and  labor  and  as  judgment  creditor  for  $4,252.83,  de- 
fendants appeal 
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S.  W.  Baxter,  J.  E.  Hamlin  and  J.  L.  Flannigen, 
for  appellant  Southern  Traction  Company  of  Illinois^ 

Joseph  W.  Moses  and  John  C.  Slade,  for  appellant 
Union  Trust  &  Savings  Bank  of  East  St.  Louis; 
Joseph  W.  Moses  and  Henry  Jackson  Darby,  of  coun- 
sel. 

George  B.  Logan  and  Kramer,  Kramer  &  Campbell, 
for  appellees  H.  L.  Angerer  and  Robert  Abeles,  Jr. 

Turner  &  Holder,  for  appellee  John  D.  Vogt. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelsion. 

1.  Railroads,  §  397* — who  are  subcontractors  entitled  to  lien. 
Where  the  owner  of  practically  all  of  the  stock  and  bonds  of  a  rail- 
road corporation,  and  who  was  acting  as  its  general  agent,  entered 
into  a  contract  with  the  company  for  the  construction  and  equip- 
ment of  its  railroad  whereby  said  company  agreed  to  guarantee 
any  contract  entered  into  by  him  for  the  building  of  said  road,  and 
on  the  same  day  he  entered  into  a  contract  with  a  construction 
company  for  the  construction  of  a  part  of  said  road,  and  the  rail- 
road in  an  agreement  with  the  latter  guaranteed  the  faithful  per- 
formance of  the  contract,  which  provided  that  the  railroad  com- 
pany "makes  itself  directly  liable"  to  the  construction  company 
and  that  the  latter  should  "bear  the  relatipn  and  enjoy  the  rights 
of  a  contractor  under  and  by  virtue  of  the  lien  laws  of  the  State 
of  Illinois,"  held  that  the  construction  company  was  a  contractor 
and  not  a  subcontractor,  and  that  those  with  whom  such  company 
contracted  for  materials  were  subcontractors  and  entitled  as  such 
to  maintain  a  lien. 

2.  Appeal  and  ebbob,  §  ASS^—^ohen  findings  of  master  may  not 
he  objected  to  on  appeal.  A  finding  of  fact  made  by  a  master  in 
chancery,  which  is  not  objected  to  before  the  master  or  excepted 
to  on  the  hearing  before  the  court,  cannot  be  objected  to  for  the 
first  time  in  the  Appellate  Court. 

3.  Railboads,    §    397* — when   subcontractor   entitled   to   a    lien. 


•See  IlliJiots  Notes  Diirest.  Vols.  XI  (o  XV,  and  CumalatWe  Qnarteriy,  same 
topic  and  section  number. 
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Uifder  the  provisions  of  section  7  of  the  Railroad  Lien  Statute 
(Hurd*s  Rev.  St.  ch.  82,  sec.  13  (J.  &  A.  ^  7189),  a  subcontractor 
has  a  right  to  a  lien  upon  giving  the  proper  notice  and  taking 
the  necessary  steps  notwithstanding  the  original  contractor  has 
not  completed  his  contract,  or  has  abandoned  the  same. 

4.  Assignments,  §  31* — when  lien  of  railroad  subcontractor  is 
enforceable  by  his  assignee.  The  lien  of  a  subcontractor  under  the 
railroad  lien  statute  is  enforceable  in  equity  by  the  assignee  of 
such  contractor  suing  in  the  name  of  the  latter,  distinguishing  the 
case  of  Cairo  rf  V.  R.  Co.  v.  Fackney,  78  111   116. 

5.  Limitation  of  actions,  S  64* — what  constitutes  statement  of 
new  cause  of  action  in  amended  bill  claiming  railtoay  subcontract- 
or's lien.  Where  an  amended  bill  claiming  a  subcontractor's  lien 
under  the  railroad  lien  statute  was  filed  more  than  three  months 
after  the  lien  had  accrued,  including  therein  extra  materials  not 
included  in  the  original  bill  filed  within  said  three  months,  held 
that  the  claimant  would  not  be  entitled  to  a  lien  for  such  extras 
for  the  reason  that,  as  to  them,  said  amended  bill  set  forth  a  new 
cause  of  action. 

6.  Interest,  8  76* — when  not  allowed.  Unless  interest  is  asked 
in  a  bill  claiming  a  lien  under  the  railroad  lien  statute,  the  court 
would  not  be  authorized  to  decree  interest  to  such  claimant. 

7.  Railroads,  §  408* — when  party  is  not  in  position  to  insist 
upon  determination  of  priority  of  lien.  Where  a  railroad  company, 
against  which  and  its  general  contractor,  a  railroad  lien  proceeding 
was  instituted  for  the  construction  of  its  road,  by  a  subcontractor, 
was  shown  to  be  in  the  hands  of  a  receiver,  and  the  general  con- 
tractor in  the  bankruptcy  court,  and  a  bank,  also  made  a  defendant 
to  the  proceeding,  appeared  by  its  answer  to  hold  certain  bonds 
of  said  company  as  collateral  security  for  a  loan  made  by  such 
bank  to  certain  individuals,  and  appeared  to  be  defendant  in  an- 
other suit  in  a  federal  court  with  reference  to  the  same  bonds 
and  had  been  enjoined  from  turning  them  over  to  anybody,  held 
that  aside  from  the  bankruptcy  and  receivership  proceedings  the 
bank  was  not  in  a  position  to  insist  on  a  decree  giving  it  a  prior 
lien  on  the  property  involved. 

8.  Appeal  and  error,  §  1666* — when  right  to  raise  question  as 
to  nonjoinder  of  party  defendant  is  waived.  Where,  in  a  subcon- 
tractor's proceeding  under  the  railroad  lien  statute,  an  amended 
bill  was  filed  after  the  expiration  of  three  months  from  the  ac- 
crual of  the  lien  claimed,  making  a  new  defendant  a  party  to  such 
proceeding,  who  neither  by  plea  in  abatement,  demurrer  nor  plea 
of  the  statute  of  limitations  raised  the  question  in  the  trial  court 
of  the  right  to  maintain  such  proceedings  by  reason  of  such  de- 
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fendant  not  having  been  n\ade  a  party  thereto  within  the  three 
months  specified  in  said  statute,  held  that  such  defendant  waived 
the  right  to  false  such  question  and  could  not  for  the  first  time 
present  the  same  in  the  Appellate  Court. 

9.  Railboads — when  objection  that  defendant  should  have  been 
made  party  to  intervening  petition  in  subcontractor's  proceeding 
for  lien  is  without  merit.  Where,  in  a  subcontractor's  proceeding 
under  the  railroad  lien  statute,  another  subcontractor  intervened, 
claiming  also  in  part  as  a  Judgment  creditor,  an  objection  on  the 
part  of  a  defendant  in  the  original  proceeding,  who  claimed  a  lien 
as  a  bondholder,  that  it  should  have  been  made  a  party  to  the 
intervening  petition,  held  to  be  without  merit,  since  such  petition 
amounted,  in  effect,  to  an  answer  and  not  to  a  cross-bill. 


Joseph    Bisencon,    Appellant,    y.    Wesley    Walters, 

Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Gbobqe  a.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.     Affirmed.     Opinion  filed  November  13,  1916. 


Statement  of  the  Case. 

Action  of  forcible  entry  and  detainer  by  Joseph 
Bisencon,  plaintiff,  against  Wesley  Walters,  defendant. 
From  a  judgment  for  defendant,  plaintiff  appeals. 

The  land  in  controversy  consisted  of  some  2.46 
acres,  sometimes  described  as  Lots  15,  27  and  28  in 
the  Village  of  Cahokia,  Illinois.  Plaintiff  and  defend- 
ant were  both  tenants,  plaintiff  being  a  tenant  of 
August  A.  Busch,  who  claimed  to  own  a  tract  of  about 
190  acres,  which  tract  included  the  2.46  acres  above 
mentioned,  and  defendant  being  a  tenant  of  the  widow 
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of  Joseph  LaValle,  who  claimed  some  interest  ill  said 
above-described  premises. 

Some  fifteen  or  sixteen  years  prior  to  the  bringing 
of  this  suit,  defendant  went  into  possession  of  said 
premises  under  the  LaValles,  who  gave  him  the  right 
to  occupy  the  same  on  his  agreement  to  clear  the  land. 

Defendant  farmed  a  part  of  said  premises  and 
raised  corn  thereon  which  he  sold  at  the  vegetable 
market  After  occupying  said  premises  for  a  few 
years,  defendant  went  to  Kansas  City  and  stayed 
there  ten  years.  He  afterwards  returned,  and  about 
eighteen  months  before  suit  was  brought  moved  on  the 
premises  in  question.  He  erected  a  house  thereon, 
or,  as  it  is  sometimes  called  by  the  witnesses,  a  shack, 
where  the  evidence  discloses  defendant  was  living  at 
the  time  this  suit  was  brought  and  at  the  time  of  the 
hearing.  While  plaintiff's  lease  covered  the  2.46  acres 
in  controversy,  he  never  had  farmed  it,  nor  made  any 
nse  of  it.  No  one  molested  defendant  while  building 
said  house  or  in  his  occupation  of  said  premises  until 
this  suit  was  brought. 

The  LaValles,  through  whom  plaintiff  claims,  have 
heen  in  possession  of  said  tract  of  land  during  all  the 
time  it  was  practical  to  have  the  possession  of  the  same, 
being  for  more  than  sixty  years  prior  to  the  bringing 
of  this  suit. 

L.  D.  Turner,  Jr.  and  Turner  &  Holder,  for  appel- 
lant 

Kebfe  &  Sullivan,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  |  1173* — what  questiona  reviewed  in  ah- 
tenee  of  proposition  of  law.     Where  trial  was  had  hy  the  court 
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without  a  jury,  and  no  propositions  of  law  were  submitted  to  be 
held  or  refused  by  the  trial  court  on  the  hearing,  and  no  question 
was  raised  on  the  pleadings,  the  only  matters  to  be  determined 
on  appeal  under  the  assignment  of  errors  are  whether  the  court 
erred  in  its  rulings  on  the  evidence  and  whether  the  finding  of 
the  court  was  against  the  manifest  weight  of  the  evidence. 

2.  Forcible  entby  and  detainkb,  5  73* — when  evidence  as  to 
survey  of  land  is  inadmissible.  Where,  in  an  action  of  forcible 
entry  and  detainer  between  two  tenants  of  different  landlords, 
both  claiming  an  interest  in  the  land  in  dispute,  the  record  showed 
that  a  witness  was  acting  as  the  agent  of  one  of  said  landlords  and 
that  any  survey  made  by  him  of  such  land  was  at  the  instance 
of  his  principal  without  the  presence  of  the  other  tenant  or  his 
landlord  or  notice  to  either,  held  that  the  court  did  not  err  in 
refusing  to  allow  said  witness  to  testify  with  reference  to  any 
such  survey,  especially  as  the  witness  was  allowed  to  testify  that 
he  caused  the  tract  occupied  by  his  landlord's  tenant,  which  in- 
jcluded  as  a  part  of  the  same  the  premises  in  controversy,  to  be 
fenced  and  as  agent  had  rented  said  tract  to  such  tenant. 

3.  Forcible  entry  and  detainer,  |  67* — what  is  only  issue  in 
action  of.  In  an  action  of  forcible  entry  and  detainer,  the  pos- 
session or  the  right  of  possession  of  the  premises  is  the  only 
matter  in  controversy,  and  the  evidence  should  be  confined  to 
this  issue. 

4.  Forcible  entry  and  detainer,  §  73* — when  tax  receipts  are 
inadmissible  in  evidence.  In  an  action  of  forcible  entry  and  de- 
tainer heard  by  the  court  without  a  jury,  the  court  did  not  err 
in  refusing  to  consider  certain  tax  receipts  offered  in  evidence  by 
one  of  the  parties  tending  to  show  payment  by  him  of  taxes  on 
the  premises  in  controversy  during  certain  years  preceding  the 
bringing  of  the  suit,  as  such  evidence  was  not  material. 

5.  Trial,  §  77* — when  evidence  offered  in  rebuttal  may  be  re- 
fused. Material  evidence  offered  in  rebuttal  may  properly  be  re- 
fused, as  such  evidence  should  be  offered  in  chief. 

6.  Forcible  entry  and  detainer,  |  84* — when  evidence  insuffi- 
cient to  show  forcible  entry  or  wrongful  detention.  Evidence  held 
to  show  that  no  forcible  entry  by  defendant  on  the  premises  in 
controversy  was  shown  and  that  he  did  not  wrongfully  detain 
same  after  obtaining  peaceable  possession  thereof. 

«See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  CamalaUTe  Qnartorlr*  Mun< 
ioplo  and  section  number. 
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Kargaret  Watson,  Appellee,  y.  Louis  Eammeler  et  ah, 

Appellants. 

1.  Judgment,  |  463* — when  party  is  not  hound  by  result  of  pro* 
ceedinffs.  In  order  to  be  bound  by  the  result  of  proceeding,  a 
party  must  have  been  directly  Interested  In  the  subject-matter 
thereof,  with  the  right  to  make  defense,  to  introduce  testimony, 
to  cross-examine  the  witnesses  on  the  opposite  side,  to  control  In 
some  degree  the  proceedings,  and  to  have  the  right  to  appeal  from 
the  Judgment,  and  a  person  not  having  these  rights  is  a  stranger 
to  the  cause. 

2.  Intoxicating  uquobs,  §  207* — when  evidence  of  prosecution 
of  intoxicated  person  killing  intestate  is  inadmissible  in  action  for 
death  under  Dramshop  Act,  In  an  action  under  the  Dramshop  Act 
for  the  death  of  plaintiff's  Intestate,  who  was  killed  by  a  third 
person,  alleged  to  have  been  intoxicated,  where  the  defendant 
claimed  that  such  third  person  was  not  at  the  time  of  the  homicide 
Intoxicated  but  Insane,  evidence  of  the  criminal  prosecution  against 
such  third  person  for  the  murder  of  another  person  at  the  thne  of 
the  killing  of  plaintiffs  intestate  wherein  the  defense  of  insanity 
was  interposed,  such  prosecution  resulting  in  a  Judgment  of  con- 
viction and  a  sentence  to  the  penitentiary  for  life,  held  inadmis* 
Bible. 

3.  Intoxicating  ijquobs,  8  249* — when  instruction  in  action  for 
damages  under  Dramshop  Act  in  language  of  statute  is  not  errone- 
ous. An  instruction  in  an  action  under  the  Dramshop  Act  for 
damages  in  the  language  of  section  9  of  that  Act  (J.  ft  A.  H  4609), 
and  purporting  to  be  the  law  governing  the  right  of  recovery  for 
violations  of  the  act,  while  not  the  best  practice,  was  not  error. 

4.  Intoxicating  uquobb,  8  249* — when  instruction  in  action  for 
damages  under  Dramshop  Act  against  saloon  keeper  and  owner 
of  building  is  not  misleading.  An  instruction  In  an  action  for  dam- 
ages under  the  Dramshop  Act,  where  one  of  the  defendants  was  not 
a  dramshop  keeper  but  was  owner  of  the  building  occupied  by  a 
dramshop  of  another  defendant,  is  erroneous  which  does  not  refer 
only  to  the  defendants  who  were  dramshop  keepers  in  connection 
with  the  question  of  sales,  but  such  error  is  not  of  a  serious  char- 
acter and  it  could  not  have  misled  the  Jury. 

6.  Intoxicating  ijquors — when  peremptory  instruction  is  prop- 
erly denied  in  action  under  Dramshop  Act  for  death  of  intestate 
by  third  person.  In  an  action  under  the  Dramshop  Act  for  the 
killing  of  plalntilf's  intestate  by  a  third  person  alleged  by  plaln- 

•8m  UUnota  Notes  Direct,  Volt.  XI  to  XV,  and  CamulatlTe  Quarterly,  bmbo 
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tiff  to  haye  been  intoxicated,  where  the  defense  was  that  the 
homicide  was  caused  by  the  insanity  of  such  third  person  and  not 
by  the  sale  of  intoxicants  to  him,  a  peremptory  instruction  for  the 
defendants  held  properly  denied. 

6.  Intoxicating  liquors,  |  202*--when  declaration  in  action 
under  Dramshop  Act  for  death  of  intestate  ty  intoxicated  third 
person  is  sufficient  after  verdict.  In  an  action  under  the  Dramshop 
Act,  where  the  declaration  charged  that  defendants  sold  intoxicating 
liquors  to  a  certain  person  which  caused  his  intoxication,  and  that 
while  BO  intoxicated  he  shot  and  killed  plaintifTs  husband,  held 
that  such  declaration  should  state  that  the  killing  was  in  conse- 
quence of  the  intoxication  rather  than  as  charged,  but  the  point 
not  having  been  raised  by  demurrer,  the  declaration  is  sufficient 
after  yerdict  to  support  a  judgment  against  the  defendants. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Wtl- 
LiAM  B.  Wbight,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Reversed  and  remanded.  Opinion  filed  Novem- 
ber 13,  1916. 

W;  H.  Nelms,  F.  p.  Dbennan,  Nolbman  &  Smith 
and  John  Bundy,  for  appellants. 

Jonas  &  Haley  and  Chables  H.  Holt,  for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

An  action  on  the  case  was  brought  by  appellee  under 
the  provisions  of  section  9  of  the  Dramshop  Act  (J.  & 
A.  ^  4609 )  against  appellant  and  certain  other  defend- 
ants in  the  Circuit  Court  of  Marion  county,  charging 
that  appellee  had  been  injured  in  her  means  of  sup- 
port by  reason  of  the  sale  of  intoxicating  liquors  by 
appellant  and  others  to  one  Charles  Woods,  which 
caused  his  intoxication,  and  who  on  the  13th  day  of 
August,  1914,  while  so  intoxicated  shot  and  killed  the 
husband  of  appellee.  A  trial  was  had  resulting  in  a 
verdict  against  appellants  in  favor  of  appellee  for 
$2,750.  A  motion  for  a  new  trial  was  made  by  appel- 
lants, which  on  heairing  was  denied.    Judgment  was 

*See  niinols  Notes  Dlceit.  Vols.  XI  to  XV,  mad  GnmnlatlTe  Qoarlerly,  Mme 
topic  and  loetlon  nmnber. 
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rendered  on  said  verdict,  from  which  judgment  appel- 
lants prosecute  this  appeal. 

The  record  discloses  that  while  certain  other  parties 
were  made  defendants  to  said  proceeding,  all  of  said 
defendants,  except  appellants,  were  dismissed  from 
said  proceeding  on  the  motion  of  appellee  prior  to  the 
hearing  before  the  jury. 

The  amended  declaration  filed  in  said  cause  alleged, 
in  substance,  that  appellant,  Louis  E.  Kammeier,  Ed- 
ward W.  Mathias,  August  Gansauer,  John  Enrico  and 
William  Collinsworth,  and  each  of  them,  did,  on 
August  13,  1914,  sell  and  give  intoxicating  liquor  to 
one  Charles  Woods,  and  thereby  caused  the  intoxica- 
tion of  said  Charles  Woods,  and  that  said  Charles 
Woods,  being  so  intoxicated,  on  said  13th  day  of 
August,  1914,  shot  and  mortally  wouirded  Thomas 
Watson,  the  husband  of  appellee,  and  that  from  the 
effect  of  said  gunshot  wound,  he  then  and  there,  on  the 
day  last  aforesaid,  died. 

It  is  further  alleged  that  by  reason  of  the  death  of 
said  Thomas  Watson,  appellee  has  been  injured  in 
her  means  of  support,  etc.  A  plea  of  the  general  is- 
sue was  filed  to  said  declaration. 

The  evidence  discloses  that  appellant  and  certain 
other  dramshop  keepers  had  sold  or  given  the  said 
Charles  Woods  liquors  a  short  time  prior  to  the  shoot- 
ing and  killing  by  him  of  appellee's  husband,  Thomas 
Watson.  The  said  Thomas  Watson  was  a  man  aged 
about  fifty-one  years  and  was  at  the  time  of  the  shoot- 
ing the  village  marshal  of  Central  City,  which  posi- 
tion he  had  held  for  some  time. 

The  evidence  further  is  that  he  had  been  called  to 
the  scene  of  the  killing,  in  the  line  of  his  duty  as  such 
officer,  to  quell  a  disturbance  claimed  by  appellee  to 
have  been  caused  by  the  said  Charles  Woods.  The 
shooting  occurred  at  about  eleven  o'clock  on  the  eve- 
ning of  the  said  13th  day  of  August,  1914.    The  evi- 
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dence  is  further  to  the  effect  that  the  said  Charles 
Woods  had  procured  from  a  butcher  shop  in  the  imme- 
diate vicinity  a  rifle  with  which  he  shot  and  killed  not 
only  the  husband  of  appellee,  but  also  a  man  by  the 
name  of  Douglas  Duncan,  a  deputy,  who  was  at  the 
time  assisting  appellee's  intestate  in  his  attempt  to 
quiet  said  disturbance.  The  principal  grounds  as- 
signed by  appellants  for  a  reversal  of  this  cause  are 
that  the  court  erred  in  admitting  in  evidence  the  rec- 
ord of  certain  proceedings  had  in  the  case  of  the 
People  of  the  State  of  Illinois  v.  Charles  Woods,  who 
had  been  tried  for  the  murder  of  said  Douglas  Dun- 
can ;  in  giving  on  behalf  of  appellee  instructions  num- 
bers one  and  three ;  and  in  the  refusal  to  give  the  per- 
emptory instruction  requested  by  appellants  at  the 
close  of  appellee's  evidence  and  at  the  close  of  all 
the  evidence. 

On  the  trial  of  said  cause,  appellants  contended  that 
the  killing  of  appellee's  husband  by  the  said  Charles 
Woods  was  not  the  result  of  intoxication  caused  in 
whole  or  in  part  by  liquors  sold  or  given  to  Woods  by 
them,  but  was  the  result  of  insanity  on  the  part  of 
Woods  at  said  time.  Over  the  objection  of  appellee, 
the  court  permitted  appellants  to  offer  in  evidence  the 
record  of  the  County  Court  of  said  county,  dated 
March  12,  1913,  showing  the  said  Charles  Woods  to 
have  been  adjudged  insane  on  that  day  and  committing 
him  to  the  insane  asylum  at  Anna,  Illinois.  Woods  re- 
mained in  said  hospital  for  some  three  or  four  months 
and  was  then  discharged,  but  the  record  does  not  show 
whether  he  was  discharged  as  cured  or  not  On  rebut- 
tal, appellee  was  allowed  by  the  court,  over  the  objec- 
tion of  appellants,  to  give  in  evidence  the  testimony  of 
certain  witnesses  to  the  effect  that  one  of  the  defenses 
made  on  the  trial  in  the  case  of  the  People  of  the  State 
of  Illinois  V.  Charles  Woods,  charged  with  the  murder 
of  Douglas  Duncan,  that  the  said  Woods  at  said  time 
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was  insane.  Mr.  E.  B.  Vandervort,  a  practicing  law-  ' 
yer  at  Salem,  Illinois,  testified  that  the  defense  of 
insanity  was  made  in  said  cause ;  that  in  the  opening 
statement  to  the  jury  and  all  the  way  through  the  trial 
the  defense  of  insanity  was  insisted  upon.  Following 
this  testimony  the  court  permitted  appellee  to  offer  in 
evidence  the  record  of  the  judgment  and  proceedings 
of  the  People  of  the  State  of  Illinoh  v.  Charles  Woods, 
charged  with  the  murder  of  Douglas  Duncan,  which 
record  among  other  things  showed  the  return  of  the 
indictment  and  the  final  judgment,  finding  the  defend- 
ant, Woods,  guilty,  and  sentencing  him  to  imprison- 
ment in  the  penitentiary  at  Chester,  Illinois,  for  the 
period  of  his  natural  life.  Appellants  insist  that  the 
admission  of  this  testimony  constituted  reversible 
error. 

On  the  other  hand,  appellee  insists  that  this  evidence 
comes  within  the  exception  which  allows  verdicts  and 
judgments  on  subjects  of  a  public  nature  and  judg- 
ments, when  used  by  way  of  inducement  or  to  estab- 
Ush  a  collateral  fact,  to  be  admitted  though  the  parties 
are  not  the  same.  We  do  not,  however,  believe  that  the 
record  oflFered  in  this  case  comes  within  the  exception. 
One  of  the  principal  defenses  urged  by  appellants  to 
defeat  the  action  brought  by  appellee  is  that  the  killing 
of  appellee's  husband  by  Charles  Woods  was  the  result 
of  insanity  and  not  the  result  of  intoxication  caused  in 
whole  or  in  part  by  liquors  sold  by  them  to  him. 

It  has  been  imiformly  held  as  the  law  in  this  State 
that  a  party  litigant  shall  not  be  aflFected  by  the  result 
of  proceedings  to  which  he  was  a  stranger.  In  order 
to  be  bound  by  such  proceeding  he  must  have  been 
directly  interested  in  the  subject-matter  of  the  pro- 
ceeding with  the  right  to  make  defense,  to  introduce 
testimony,  to  cross-examine  the  witnesses  on  the  oppo- 
site side,  to  control  in  some  degree  at  least  the 
proceedings  and  to  have  the  right  to  appeal  from  the 
judgment.    Persons  not  having  these  rights  are  re- 
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garded  as  strangers  to  the  cause.  Corbley  v.  Wilson, 
71  HI.  209;  Bollnow  v.  Roach,  210  111.  364;  Whitaker  v. 
Wheeler,  4A  lU.  440;  People  v.  Newbold,  260  Dl.  196. 
In  People  v.  Newbold,  supra,  being  an  appeal  from 
a  judgment  of  conviction  on  the  charge  that  Newbold 
was  violating  section  57  of  chapter  38,  Revised  Stat- 
utes (J.  &  A.  1[  3591),  by  keeping  a  common  ill-gov- 
erned and  disorderly  house  to  the  encouragement  of 
idleness,  drinking  and  fornication,  the  court  on  a  trial 
in  said  cause  permitted  the  People  to  oflfer  in  evidence 
the  record  showing  convictions  of  certain  persons 
charged  with  patronizing  the  house  kept  by  Newbold 
in  violation  of  a  city  ordinance.  The  court,  in  pass- 
ing on  the  rulings  of  the  trial  court,  at  page  198  says : 
'*The  prosecutions  under  the  ordinance  were  between 
different  parties  from  those  in  the  prosecution  under 
the  statute,  and  the  records  of  the  former  were  not 
admissible  in  the  latter  for  the  purpose  of  proving  the 
character  of  the  house  or  any  other  fact  upon  which 
the  convictions  were  founded.  No  man  can  be  affected 
by  proceedings  to  which  he  is  a  stranger.''  Citing 
Corbley  v.  Wilson,  supra;  Whitaker  v.  Wheeler,  st^ 
pra.  Again,  at  page  199  in  said  cause  the  court 
further  says:  *'The  admission  of  these  judgments 
was  seriously  detrimental  to  the  plaintiff  in  error,  be- 
cause from  them  it  appeared  that  the  court  had  in  five 
different  cases  adjudged  that  the  hotel  kept  by  the 
plaintiff  in  error  was  a  common,  ill-governed  and  dis- 
orderly house,  kept  for  the  encouragement  of  idleness 
and  fornication,  and  the  jurors  were  not  instructed 
that  they  might  not  accept  and  act  upon  such  finding 
as  conclusive. ' '  We  are  clearly  of  the  opinion,  in  view 
of  the  holding  of  the  Supreme  Court  made  in  the  case 
cited,  that  the  trial  court  erred  in  admitting  the  record 
in  the  case  of  the  People  v.  Woods,  above  referred  to, 
and  the  testimony  of  the  witness  Vandervort,  in  con- 
nection therewith,  and  that  by  reason  of  the  probable 
effect  of  said  evidence  on  the  minds  of  the  jury  in  this 
case  that  this  error  of  itself  is  sufficient  to  require  a 
reversal  of  this  cause. 
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It  is  contended  by  appellants  that  the  ctourt  erred  in 
giving  the  first  and  third  instructions  given  on  behalf 
of  appellee.  The  first  instruction  is  in  the  language 
of  section  9  of  the  Dramshop  Act  (J.  &  A.  ^[4609)  and 
purports  to  be  the  law  governing  the  right  of  recovery 
for  violations  of  said  act,  and  while  we  are  inclined  to 
beUeve  that  the  practice  of  giving  instructions  of  this 
character  is  not  the  best  and  frequently  h,as  a  tendency 
to  mislead  and  confuse  the  jury  rather  than  to  en- 
lighten them,  still  we  would  not  be  inclined  to  hold  the 
giving  of  this  instruction  as  error.  In  fact,  both  the 
Supreme  and  Appellate  Courts  have  approved  in- 
structions of  like  character.  Johnson  v.  Bush,  154  HI. 
App.  494;  Reisch  v.  People,  229  111.  574;  Eaton  v. 
Marion  County  Coal  Co.,  173  111.  App.  444. 

The  complaint  made  by  appellants  to  the  third  in- 
struction is  that  one  of  appellants  is  not  a  saloon 
keeper,  but  is  the  owner  of  the  building  occupied  by 
one  of  the  dramshop  keepers ;  that  the  instruction  was 
too  general  in  its  character  and  should  have  referred 
only  to  those  of  appellants  who  were  dramshop 
keepers  in  connection  with  the  question  of  sales.  We 
think  the  point  is  well  taken,  but  it  is  not  of  a  serious 
character  and  could  not  have  misled  the  jury  to  the 
hurt  of  any  of  appellants.  It  would  be  well,  however, 
on  the  retrial  of  the  cause  to  modify  the  instruction 
so  as  to  make  it  comply  with  the  facts. 

It  is  next  contended  by  appellants  that  the  court 
erred  in  not  peremptorily  instructing  the  jury  to  find 
the -defendants  not  guilty.  Without  going  into  a  dis- 
cussion of  the  evidence  it  is  only  necessary  for  us  to 
say  that  in  view  of  the  record  in  this  case  we  do  not 
think  the  court  erred  in  refusing  ^aid  instructions,  and 
that  there  was  sufficient  evidence  in  the  record  to  war- 
rant its  submission  to  the  jury. 

Lastly,  it  is  contended  by  appellants  that  the  decla- 
ration is  not  sufficient  to  support  the  judgment.    This 
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contention  is  based  on  the  failure  of  the  declaration  to 
allege  that  the  killing  of  appellee 's  husband  by  the  said 
Charles  Woods  was  .  in  consequence  of  intoxication 
caused  in  whole  or  in  part  by  liquors  sold  by  these  ap- 
pellants. The  charge  in  the  declaration  being  that 
appellants  sold  to  the  said  Qharles  Woods  intoxicating 
liquors,  which  said  liquors  caused  the  said  Charles 
Woods  to  be  and  become  intoxicated,  and  that  while  in- 
toxicated he  shot  and  killed  appellee's  husband.  We 
hold  that  the  declaration  should  state  that  the  killing 
was  in  consequence  of  the  intoxication,  rather  than  as 
charged  in  the  declaration,  but  were  this  the  only  error 
in  the  record  we  would  be  inclined  to  hold  that  after 
verdict,  the  point  not  having  been  raised  by  demurrer, 
the  declaration  would  be  sufficient  to  support  the 
judgment. 

For  the  reasons  above  set  forth  the  judgment  of  the 
trial  court  will  be  reversed  and  the  caiise  will  be  re- 
manded 

Reversed  and  remanded. 
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Frank  Young  hj  Andrew  Bachman,  Appellee,  r.  Cleye- 
land,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  Appellant. 

L  Waters  and  water  cottrses,  |  10* — when  owner  of  dominant 
heritage  ha9  right  to  discharge  collected  waters  on  land  of  servient 
heritage.  The  owner  of  the  dominant  heritage  has  the  right  to 
collect  the  waters  falling  on  his  land  and  throw  them  on  the  land 
of  the  servient  heritage  in  increasing  quantities  and  is  not  liable 
for  damages  caused  thereby,  providing  the  waters  are  thrown  on 
the  servient  heritage  at  a  point  where  in  the  course  of  nature 
they  originally  flow. 

2.  Adjoining  landowners,  |  1* — when  doctrine  of  lateral  sup- 
port is  inapplicable.  Where  plaintiff's  land  adjoining  defendant's 
railroad  right  of  way  was  in  part  at  a  considerable  elevation  above 
said  right  of  way  and  so  hilly  that  at  the  time  of  heavy  rainfall 
the  water  would  flow  ,with  such  velocity  from  plaintiff's  land  onto 
said  right  of  way  that  it  caused  the  soil  to  wash  and  flow  off  into 
a  ditch  excavated  by  defendant  along  the  right  of  way  and  ten 
or  twelve  feet  from  plaintlfTs  land,  and  to  cause  ditches  and 
gullies  in  plaintifTs  land,  held  that  while  the  doctrine  of  lateral 
support  obtains,  it  is  not  applicable  to  the  facts  and  it  was  error, 
in  a  suit  for  damages  against  the  railroad,  to  refuse  a  peremptory 
instruction  for  the  defendant. 

3.  Adjoining  landowners,  §  2* — when  instruction  is  erroneous  as 
not  conforming  to  pleadings  in  action  for  damages  resulting  from 
excavation.  Where  a  declaration  charged  damages  to  plaintiff's  land 
by  reason  of  an  excavation  made  by  the  defendant  railroad  on  its 
adjoining  land  causing  plaintift's  land  to  cave  and  fall  into  said 
excavation,  and  the  evidence  showed  plaintiff's  land  was  the  domi- 
nant and  defendant's  the  servient  land,  and  that  the  water  flowed 
from  plaintiff's  to  defendant's  land  after  as  before  such  excavation, 
held  that  an  instruction,  to  the  effect  that  if  the  Jury  believe 
from  the  evidence  that  the  defendant  by  such  excavation  negli- 
gently diverted  the  flow  of  surface  water  over  plaintiff's  land  and 
thereby  caused  such  water  to  erode  the  surface  of  said  land  and 
render  it  unfit  for  cultivation  as  charged  in  the  declaration,  did 
not  follow  the  theory  of  said  declaration  and  was  not  supported 
by  the  evidence,  and  the  giving  of  same  was  erroneous. 

4.  Railroads,  |  943** — when  instruction  on  right  of  owner  to  re- 
cover damages  for  injury  to  land  "by  fire  is  erroneous.  Where  the 
owner  of  land  sued  a  railroad  company  for  damages  for  injuries 

•8m  minols  Notes  I>iseat,  Volt.  XI  to  XV,  and  Ciimnlmtlve  Qiuutorljr,  Hune 
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to  said  land  by  fire  from  defendant's  engine,  and  the  evidence 
showed  said  land  was  rented  and  that  the  tenant  had  sued  for  and 
collected  damages  to  the  crop  of  hay  growing  on  said  land,  held 
the  giving  of  an  instruction  on  the  part  of  the  plaintiff  that  it 
the  jury  believe  from  the  evidence  that  the  defendant  negligently 
set  fire  to  plaintiff's  land  as  charged  in  the  declaration  and  dam- 
aged the  crops  growiiffc  thereon,  then  they  should  find  for  plaintiff, 
was  erroneous,  and  the  only  damage  plaintiff  would  be  entitled 
to  recover  would  be  the  damage  to  the  remainder. 

6.  Railboavs,  §  943* — ichen  defendant  is  estopped  from  inHsting 
upon  correct  rule  of  damages  in  an  action  by  owner  for  injury  to 
land  hy  fire.  The  proper  measure  of  damages  in  an  action  by  the 
owner  of  land  in  possession  of  his  tenant  against  a  railroad  com- 
pany because  of  injury  to  said  land  caused  by  fire  from  defendant's 
engine  is  the  value  of  the  premises  before  and  after  the  fire,  but 
the  defendant  cannot  insist  on  this  measure  of  damages  where  he 
offered  on  the  trial  testimony  as  to  the  cost  of  resowing  the  land 
burned  over  and  as  to  the  loss  of  the  succeeding  crop  of  hay. 

Appeal  from  the  Circuit  Court  of  White  county;  the  Hon.  Julius 
C.  Kebn,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Reversed  and  remanded.     Opinion  filed  November  13,  1916. 

P.  J.  KoLB'and  N.  C.  Bainum,  for  appellant;  L.  J. 
Hackney  and  Frank  L.  Littleton,  of  counsel. 

Francis  M,  Parish  and  Conger,  Pearob  &  Conger, 
for  appellee. 

Mr.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

Appellee,  who  was  the  owner  of  the  Northeast 
Quarter  of  the  Northeast  Quarter  of  Section  22,  and 
the  Northwest  Quarter  ^f  the  Northwest  Qtiarter  of 
Section  23,  Town  5  South,  Range  9  E^st,  except  the 
right  of  way  of  appellant  railway,  instituted  an  action 
on  the  case  against  appellant  in  the  Circuit  Court  of 
White  county  to  recover  for  damages  alleged  to  have 
been  caused  by  reason  of  certain  excavations  made  by 
appellant  on  its  said  right  of  way  on  said  above  de- 

*Hee  Illinois  Not««  Digest,  YoU.  XI  to  XV,  and  CnmnlatlTe  Qiuuterly,  same 
topic  and  section  number. 
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scribed  premises,  and  also  for  damages  alleged  to  have 
been  caused  by  reason  of  the  failure  on  the  part  of  ap- 
pellant to  keep  its  said  right  of  way  through  appellee's 
lands  free  from  combustible  materials,  by  reason 
whereof,  said  materials  on  said  right  of  way  were 
ignited  by  a  passing  engine  and  the  fire  spread  to  the 
premises  of  appellee,  thereby  injuring  the  same,  etc. 
Issue  was  joined  and  a  trial  was  had  resulting  in  a 
verdict  and  judgment  for  appellee  for  five  hundred 
dollars,  and  from  said  judgment  this  appeal  is  prose- 
cuted. 

Appellant's  first  contention  for  a  reversal  of  this 
judgment  is  that  the  court  erred  in  refusing  to  direct  a 
verdict  in  its  favor  on  each  of  the  three  counts  of  ap- 
pellee's declaration.  The  first  and  second  counts  are 
based  on  the  theory  tha^t  appellant,  by  virtue  of  the 
excavation  made  by  it  on  its  right  of  way  adjoining 
appellee's  land,  removed  the  lateral  support  there- 
from, thereby  causing  appellee's  land  to  cave  and  fall 
into  said  excavation  and  to  wash,  and  ditches  or  gul- 
lies to  be  formed  running  back  from  appellant's  right 
of  way,  thereby  injuring  appellee's  land  and  render- 
ing it  in  a  condition  so  it  was  impossible  to  cultivate 
the  same.  The  evidence  is  to  the  effect  that  the  exca- 
vation made  by  appellant  on  its  right  of  way  was  some 
ten  to  twelve  feet  from  the  line  of  appellee's  land  ad- 
joining said  right  of  way,  and  so  far  as  the  evidence 
is  concerned,  it  fails  to  show  or  tend  to  show  that 
there  was  any  caving  in  of  the  land  of  appellee  by 
virtue  of  said  excavation  alone.  The  evidence  being' 
to  the  effect  that  by  reason  of  the  fact  that  appellee's 
land  was  extremely  hilly  (the  highest  point  of  which 
was  some  thirty-eight  feet  above  the  track  of  appel- 
lant's railroad),  the  water  at  the  time  of  a  heavy 
rainfall  would  flow  with  such  velocity  from  the  lands 
of  appellee  on  the  right  of  way  of  appellant,  and  into 
the  excavation  made  by  it,  that  it  caused  the  soil,  which 
is  of  a  washy  character,  to  wash  and  flow  off  into  the 
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ditch  excavated  by  it  along  its  right  of  way,  thereby 
creating  the  ditches  and  gullies  in  appellee  *s  land, 
some  of  which  extended  back  some  sixty  feet. 

The  first  and  second  counts  of  appellee's  declara- 
tion present  a  question  that  so  far  as  we  have  been 
able  to  ascertain  is  one  that  has  never  been  passed 
upon  by  the  Supreme  or  Appellate  Courts  in  this 
State.  The  doctrine  of  lateral  support  obtains  in  this 
State  and  is  recognized  by  the  Supreme  and  Appellate 
Couri;s  {City  of  Quincy  v.  Jones,  76  111.  232;  City  of 
Joliet  V.  Schroeder,  92  111.  App.  68,  affirmed  in  Schroe- 
der  V.  City  of  Joliet,  189  111.  48),  but  has  never  been 
applied  to  a  case  of  this  character.  That  doctrine  has 
only  been  held  to  apply  to  the  extent  that  any  one  ex- 
cavating on  his  own  premises  must  not  excavate  so 
close  to  the  land  of  an  adjoining  owner  as  to  cause 
earth  from  the  land  of  such  adjoining  owner  to  cave  or 
fall  into  the  excavation,  for  lack  of  lateral  support,  so 
far  as  its  own  weight  is  concerned.  This  doctrine, 
however,  has  not  been  carried  to  the  extent  that  one 
must  furnish  lateral  support  for  the  additional  weight 
that  may  be  placed  on  the  land  of  the  adjoining  owner. 
In  other  words,  a  person  excavating  would  not  be 
bound  to  furnish  lateral  support  for  a  building  that 
might  be  placed  on  the  premises  of  an  adjoining  owner. 
In  the  case  at  bar  there  was  some  ten  or  twelve  feet 
of  unexcavated  land  between  the  cut  made  by  appel- 
lant on  its  right  of  way  and  appellee's  land.  It  can- 
not, therefore,  be  seriously  contended  that  there  was 
not  sufficient  lateral  support  for  said  lands  of  appellee, 
unaffected  by  any  outside  cause.  The  question  then  is, 
whether  appellant  in  making  the  excavation  on  its 
right  of  way  in  the  lawful  pursuit  of  its  business  is 
responsible  in  damages  by  reason  of  the  fact  that 
heavy  rains  falling  on  appellee's  land,  on  aqcount  of 
its  hilly  condition,  would  flow  with  such  force  and 
rapidity  as  to  wash  the  banks  of  the  ditch  excavated 
by  appellant,  so  as  to  create  ditches  and  gullies  ex* 
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tending  back  from  said  excavation  onto  the  land  of 
appellee. 

We  are  of  the  opinion  that  appellant  would  not  be 
so  liable.  It  has  been  repeatedly  held  in  this  State 
that  the  owner  of  the  dominant  heritage  has  a  right  to 
collect  the  waters  falling  on  his  land  and  throw  them  on 
the  land  of  the  servient  heritage  in  increasing  quanti- 
ties, and  is  not  liable  for  damages  caused  thereby, 
providing  the  waters  are  thrown  onto  the  servient 
heritage  at  a  point  where,  in  the  course  of  nature, 
they  originally  flow.  Peck  v.  Herrington,  109  111.  611 ; 
Broadwell  Spec.  Drain.  Dist.  No.  1  v.  Lawrence,  231 
DL  86;  Lambert  v.  Alcorn,  144  111.  313. 

The  only  case  brought  to  our  attention,  which  in  its 
facts  is  similar  to  this  case,  is  the  case  of  Pohlvym  v. 
Chicago,  M.  d  St.  P.  R.  Co.,  131  Iowa  89.    The  opin- 
ion in  that  ease,  in  arriving  at  the  conclusion  that  there 
could  be  no  recovery,  among  other  things,  says:    **It 
is  the  theory  of  counsel  for  plaintiff  that  to  all  intents 
and  purposes  the  situation  presents  a  case  of  the  re- 
moval by  an  adjoining  proprietor  of  the  lateral  sup- 
port to  the  soil  of  his  neighbor.    That  such  a  right 
exists  at  common  law  in  a  proper  case,  all  the  books 
agree.    The  right  is  a  natural  one,  and,  like  a  surface- 
water  servitude,  is  predicated  upon  necessity.    As- the 
term  itself  implies,  it  has  relation  to  the  support  which 
in  a  state  of  nature  the  soil  of  one  owner  receives  at 
the  boundary  line  from  the  soil  of  his  neighbor.  •  •  • 
But  the  doctrine  cannot  be  extended  to  embrace  cases 
of  trespass  generally.    It  goes  no  further  than  to  in- 
veigh against  an  interference  within  the  zone  of  the 
natural  support  afforded  by  the  soil  conditions  at 
the  boundary  line.    Manifestly,  then,  we  cannot  con- 
cur in  the  view  that  the  case  before  us  is  a  proper  one 
for  the  application  df  the  doctrine.    It  is  no  part  of  the 
contention  presented  by  the  petition  that  the  ditch 
constructed  by  defendant  extended  to  or  near  the 
boundary  line,  or  that  plaintiff's  soil  at  the  boundary 
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line  in  respect  of  its  lateral  support  had  been  in  any 
manner  disturbed.  The  essence  of  the  complaint  is  that 
by  the  accelerated  flow  of  the  surface  water,  more  soil 
had  been  carried  away  from  the  general  surface  of 
plaintiff's  land  than  otherwise  would  have  occurred, 
and  that  this  resulted  in  the  formation  of  a  ditch  along 
the  length  of  Poole  Hollow,  and  of  gullies  back  upon 
such  portions^of  the  land  as  drained  into  said  hollow. ' ' 

If  the  holding  in  the  Iowa  case  is  sound,  and  we 
think  it  is,  then  there  can  be  no  recovery  by  appellee 
on  the  first  and  second  counts  of  his  declaration,  and 
the  peremptory  instructions  directing  a  verdict  for  ap- 
pellants on  said  counts  should  have  been  given  and  it 
was  error  to  refuse  the  same. 

The  third  count  of  appellee's  declaration  alleges 
damages  to  appellee's  land  caused  by  fire  spreading 
from  appellant's  right  of  way  onto  the  land  of  appel- 
lee, which  burned  and  destroyed  his  meadow.  We 
think  the  evidence  tends  to  support  this  count  of  ap- 
pellee's declaration,  and  there  was  no  error  in 
refusing  to  instruct  the  jury  to  find  for  appellant,  as 
to  said  count.  It  is  next  insisted  by  appellant  that 
the  court  erred  in  giving  the  three  instructions  given 
on  behalf  of  appellee,  and  in  refusing  the  tenth  in- 
struction presented  on  behalf  of  appellant.  Appellee 's 
first  instruction  is  as  follows:  '*That  if  you  believe 
from  the  evidence  that  the  defendant  railway  company 
reconstructed  its  road  and  excavated  a  cut,  and  in  so 
doing  negligently  diverted  the  flow  of  surface  water 
over  the  premises  of  the  plaintiff,  and  thereby  caused 
the  surface  water  to  erode  the  surface  of  such  prem- 
ises, and  render  it  unfit  for  cultivation,  as  charged  in 
the  declaration,  or  some  one  of  its  counts ;  and  if  you 
believe  that  such  premises  were  damaged  by  such  acts 
of  the  defendant,  then  you  should  find  for  the  plain- 
tiff." 

The  declaration  counts  on  damages  by  reason  of  the 
excavation  made  by  appellant  causing  the  land  of  ap- 
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pellee  to  cave  and  fall  into  said  excavation,  whereas, 
this  instruction  is  based  on  the  theory  that  there  was 
a  diversion  of  the  flow  of  the  surface  water  off  appel- 
lee's premises.  The  evidence  conclusively  shows  that 
there  was  no  diversion  of  the  flow  of  water  off  of  appel- 
lee's land.  In  fact,  the  water  flowed  from  appellee's 
land  just  as  it  had  always  flowed  onto  the  right  of  way 
of  appellant.  This  instruction  does  not  follow  the  the- 
ory of  appellee's  declaration,  nor  is  it  supported  by 
the  evidence,  and  for  that  reason  should  not  have  been 
given. 

Appellee 's  sebond  instruction  is  based  on  practically 
the  same  theory,  and  for  that  reason  should  not  have 
been  given.  Appellee's  third  instruction  is  as  fol- 
lows :  ^  *  That  if  you  believe  from  the  evidence  that  the 
defendant  negligently  set  fire  to  the  premises  of  the 
plaintiff,  as  charged  in  the  third  count  of  the  declai'a- 
tion,  and  damaged  the  crops  growing  thereon,  then  in 
such  case  you  should  find  for  the  plaintiff  as  to  sueli 
count."  This  instruction  should  not  have  been  given 
for  the  reason  that  the  evidence  conclusi^'ely  shows 
that  appellee  was  not  in  possession  of  the  premises 
owned  by  him  but  that  the  same  were  lented,  and  that 
the  tenant  had  sued  for  and  collected  the  damages  oc- 
casioned to  the  crop  of  hay  growing  on  said  premises. 
The  only  damages  that  appellee  would  be  entitled  to 
recover  for  are  the  damages  to  the  remainder. 

It  is  next  contended  by  appellant  that  the  verdict 
is  excessive.  The  evidence  tends  to  show  that  some 
thirteen  or  fourteen  acres  of  meadow  were  burned  over 
by  the  fire  set  out  by  appellant's  engine,  and  was 
thereby  destroyed,  and  that  it  was  necessary  to  resow 
the  same. 

The  evidence  further  tends  to  show  that  the  cost  of 
resowing  and  the  loss  of  the  succeeding  crop  would 
amount  to  from  six  to  ten  dollars  per  acre.  In  other 
words,  the  maximum  damages  on  account  of  the  fire 
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would  not  exceed  one  hundred  forty  dollars.  It  is  also 
insisted  by  appellant  that  there  was  no  evidence  in 
the  record  tending  to  show  the  value  of  the  premises 
of  appellee  before  the  fire  and  after  the  fire,  and  that 
therefore  there  was  no  basis  on  which  to  estimate  ap- 
pellee's damages.  Appellant,  however,  is  not  in  a 
position  to  insist  on  this  measure  of  damages,  as  it 
offered  on  the  trial  testimony  as  to  the  cost  of  resow- 
ing  the  land  burned  over,  and  as  to  the  loss  of  the  suc- 
ceeding crop  of  hay.  We  are  inclined  to  hold  that  this 
is  a  correct  basis  for  estimating  the  damages  in  this 
character  of  case. 

As  appellee  is  not  entitled  to  recover  on  the  first  and 
second  counts  of  his  declaration,  it  is  not  necessary  to 
consider  the  evidence  with  reference  to  the  amount  of 
damages  suffered  by  him,  by  reason  of  the  washing 
of  his  land. 

For  the  reasons  above  set  forth,  the  judgment  of  the 
trial  court  wiU  be  reversed  and  said  cause  remanded. 

Reversed  and  remanded. 


Ford  Motor  Company  for  use  of  John  E.  Keyser,  Ap- 
pellant, T.  Charles  Fry,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Wabash  county;  the  Hon.  J.  C. 
Eagletton,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    Affirmed.    Opinion  filed  November  13.  1916. 

Statement  of  the  Case. 

Action  by  Ford  Motor  Company  for  the  use  of  John 
E.  Keyser,  plaintiff,  against  Charles  Fry,  defendant, 
to  recover  damages  for  breach  of  a  contract  for  the 
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purchase  of  an  automobile  from  Keyser  as  agent  and 
for  loss  of  commissions.  From  a  judgment  for  de- 
fendant, plaintiff  appeals. 

P.  J.  Koi^B  and  M,  J.  White,  for  appellant. 

E.  B.  Gbben  and   Theodore  G.  Eislby,  for  appellee. 

Mr.  Justice  Bogos  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  SALX8,  I  845* — tohen  seller  exercising  option  to  retain  sum 
provided  in  contract  as  liquidated  damages  for  breach  is  precluded 
from  further  recovery.  Where  a  contract  of  sale  made  between  an 
automobile  agent  for  his  company  and  a  purchaser  for  a  machine 
provided  that  such  purchaser  should  pay  a  certain  sum  on  accept- 
ance of  the  order,  and  that  If  he  failed  to  accept  the  machine 
within  forty-eight  hours  after  being  notified  that  same  was  ready 
for  dellTery  such  machine  might  be  resold  and  the  sum  paid  re- 
tained, at  the  seller's  option,  as  liquidated  damages  for  Its  expense 
and  efforts  In  making  such  resale,  held  that  under  such  contract 
the  seller  was  foreclosed  from  any  further  recovery  than  the  sum 
retained  by  It. 

2.  SAI.E8,  I  344* — what  is  measure  of  damages  for  breach  of  con- 
tract of  purchase  where  machine  is  resold  by  seller.  In  the  absence 
of  a  measure  of  damages  flzed  in  a  contract  for  the  sale  of  an  au- 
tomobile for  a  breach  thereof  by  refusing  to  accept  the  machine 
In  accordance  with  the  terms  of  such  contract,  where  a  resale  of 
the  machine  Is  had  the  seller  would  not  be  entitled  to  recover  any 
greater  amount  than  the  expense,  If  any,  Incurred  In  effecting  such 
resale  at  the  same  price  as  to  the  first  purchaser. 

3.  Factcab,  I  28* — when  agent  is  not  entitled  to  commissions  on 
unaccepted  m>dchine.  Where  an  automobile  company  sued  for  the 
use  of  Its  agent  the  purchaser  of  one  of  Its  machines  under  a  con- 
tract of  sale  thereof,  held  no  recovery  can  be  had  for  the  commis- 
sions or  profits  which  such  agent  would  have  been  entitled  to  had 
such  purchaser  accepted  such  machine  under  such  contract. 

4.  CoNTBACTS,  I  266* — what  are  merged  in  written  contract.  All 
prior  conversations  and  agreements  are  merged  in  a  written  eon* 
tract 

•Sm  nUaola  MotM  DIvmI,  Yob.  XI  to  XV.  mad  CnmoliaiTo  Qwtorlj, 
topic  aad  HBtton  Bomber. 
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Leonard  Hoehn,  Appellee,  y.  East  Side  Leyee  &  Sani- 
tary Distriet,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon. 
Louts  BERNBEUTiat,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  AfDrmed.  Opinion  filed  November  13,  1916.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Leonard  Hoehn,  a  tenant  farmer,  com- 
plainant, against  East  Side  Levee  &  Sanitary  District, 
defendant,  for  damages  allesred  to  have  b6en  caused 
by  a  levee  constructed  by  defendant,  which  obstructed 
the  flow  of  the  water  from  the  premises  occupied  by 
him,  thereby  damaging  his  crops.  Prom  a  judgment 
for  $1,071  in  plaintiff's  favor,  defendant  appeals. 

F.  A.  Garesche,  J.  B.  Habris  and  D.  H.  Mudgb,  for 
appellant ;  Thomas  E.  Gillespie,  of  counsel. 

BuBTON  &  BuBTON,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  SAmTART  msTBicTs,  |  17* — when  evidence  $%fflcient  to  show 
obstruction  of  flow  of  surface  water  by  levee.  In  an  action  against 
a  sanitary  district  for  damages  claimed  to  have  been  caused  by  a 
levee  constructed  by  the  district  obstructing  the  flow  of  surface 
water  from  plaintiff's  land  after  a  certain  heavy  rainfall,  whereby 
plaintiff's  crops  were  injured,  the  question  was  one  of  fact  for  the 
Jury  whether  said  levee  so  obstructed  the  flow  of  said  water,  and 
where  the  clear  preponderance  of  the  evidence  was  to  the  effect 
that  prior  to  the  construction  of  the  levee  the  waters  had  flowed 

- — — 
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in  the  direction  of  the  levee  and  had  never  caused  serious  damage 
to  plaintiff's  crops  or  remained  on  his  land  at  any  great  length  of 
time,  and  that  the  levee  did  so  obstruct  the  flow  of  water,  a  finding 
to  that  effect  was  not  against  the  manifest  weight  of  the  evidence. 

2.  Waters  and  water  courses,  S  12* — what  is  rule  as  to  obstruo- 
tUm  of  drainage  hy  sanitary  district  as  loicer  proprietor.  The 
courts  of  this  State  have  adopted  the  rule  of  the  civil  law  that 
the  right  of  drainage  is  governed  by  the  law  of  nature,  and  that  the 
lower  proprietor  of  land  cannot  do  anything  which  prevents 
the  natural  flow  of  surface  water  and  cast  it  bsu^k  upon  the  land 
above*  and  no  distinction  is  made  as  to  water  flowing  in  natural 
water  courses  or  as  to  a  sanitary  district  in  its  use  of  lands. 

3.  Appeal  and  error,  S  1489* — when  error  in  admission  of  evi- 
dence may  not  he  complained  of.  Where,  in  a  suit  against  a 
sanitary  district  for  damages  claimed  to  have  been  caused  by  a 
levee  constructed  by  the  district  obstructing  the  flow  of  surface 
water  from  plaintifTs  land  after  a  certain  heavy  rainfall,  whereby 
plaintiff's  crops  were  injured,  evidence  was  offered  by  plaintiff  to 
the  effect  that  defendant  after  said  rainfall  constructed  a  lateral 
ditch  whereby  such  surface  water  was  drained  off  the  land,  held, 
that  whether  or  not  the  court  erred  in  admitting  such  evidence 
cannot  be  raised  by  defendant,  whose  witness  had  testified  on  de- 
fendant's behalf  on  direct  examination  as  to  the  construction  by 
defendant  of  said  ditch. 

4.  Sanitary  districts,  {  16b* — wJiat  does  not  constitute  variance 
het%Deen  pleading  and  proof  in  an  action  for  damages  for  overflow 
due  to  construction  of  levee.  Where,  in  an  action  for  damages  for 
overflowing  of  plaintiff's  land  caused  by  defendant's  levee  it  was 
charged  in  the  declaration  that  said  levee  was  not  properly  con- 
structed so  as  to  provide  for  the  escape  of  surface  water  from 
said  land  by  openings  in  said  levee  along  said  land,  the  court  ad- 
mitted evidence  on  the  part  of  the  defendant  that  such  openings 
were  provided  by  defendant  at  other  points,  held  such  evidence 
was  admissible  under  said  averment  in  the  declaration. 

6.  Sanitary  disivicts — when  tenant  h<u  right  of  action  for  con- 
struction  of  levee.  Where  no  lands  in  the  possession  of  a  tenant 
were  taken  for  the  construction  of  a  permanent  levee  on  adjoining 
land,  such  tenant  would  have  no  right  of  action  because  of  the 
construction  of  such  levee  until  damage  to  him  occurred,  and  when 
it  did  occur  he  would  have  a  right  to  recover  therefor. 

6.  Appeal  and  error,  S  1466* — when  erroneous  admission  of  evi- 
dence is  harmless  error.  The  erroneous  admission  of  evidence 
which  had  no  material  effect  on  the  finding  of  the  jury,  where  the 
amount  of  damage  found  by  the  jury  was  supported  by  the  evidence 
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and   was   not  complained   of  as  ezoesslve,   would   not   require  a 
reversal  of  the  case. 

7.  lN8TBUcnoNB»  |  126* — when  giving  of  aJ>8tr<ict  inBtruetion  is 
not  error.  There  Is  no  error  In  giving  an  Instruction  which  Is 
abstract  In  form  and  states  the  law  correctly  and  Is  applicable 
to  the  facts  In  the  case.  ' 

8.  Damages,  S  244* — when  giving  of  inaccurate  instructions  on 
in  behalf  of  plaintiff  is  harmless  error.  Where  certain  Instructions 
given  on  behalf  of  plaintiff  did  not  limit  the  damages  to  those 
charged  in  the  declaration  and  were  not  as  su^curate  as  they  should 
be,  there  would  be  no  reversible  error  In  giving  same  where  the 
measure  of  damages  which  should  govern  appeared  In  the  Instruc- 
tions given  on  behalf  of  the  defendant 


In  the  Matter  of  the  Estate  of  Nelson  A,  Orote, 

Deceased. 
Loretta  Lemen  et  al.,  Appellants,  t.  Estate  of  Nelson 

A.  Orote,  Deceased,  Appellee. 

1.  Joint  iTenanct,  |  6*— «7fcen  right  of  survivorship  does  not 
obtain  in  personalty.  Where  a  husband  turned  over  to  his  wife  out 
of  his  earnings  a  certain  sum  for  a  long  term  of  years,  from  which 
she  paid  their  living  expenses  and  of  the  balance,  with  his  con- 
sent. Invested  a  part  In  real  estate  In  their  joint  names  and 
deposited  a  part  In  the  bank,  from  which  he  checked  and  made 
loans  In  his  own  name,  and  at  the  time  of  his  death  there  was  on 
deposit  In  certain  banks  certain  sums  on  deposit  certificates  stat- 
ing he  and  she  were  Joint  owners  of  said  sums  and  that  said  sums 
should  be  payable  to  either  before  or  after  the  other's  death  three 
months  after  date,  held,  on  petition  for  discovery  of  assets  filed 
against  said  wife  as  administratrix  of  his  estate,  that  said  funds 
were  held  In  equal  shares,  and  that  the  deceased  Impliedly  made 
a  gift  to  his  wife  of  one-half  of  the  proceeds  of*  said  certificates, 
and  that,  notwithstanding  It  may  have  been  their  Intention  that 
said  funds  should  be  held  jointly  with  right  of  survivorship,  they 
would  still  be  held,  under  the  Act  of  1821,  In  common  and  the 
right  of  survivorship  would  not  obtain. 

2.  Joint  tenancy,  S  6* — right  of  survivorship  of  joint  estates. 
The  Act  of   1821,  abolishing  the  right  of  survivorship  of  joint 

•See  Ullnolfl  Notes  Dl^ett,  V«l^  XI  to  XV,  and  CamnlatlYo  Qnartorij,  mom 
topic  ftnd  MctioB  number. 
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estates.  Is  still  in  force,  with  unimportant  changes,  as  to  personal 
property,  as  the  Act  of  July  1,  1872,  restoring  the  right  of  survivor- 
ship when  so  expressly  provided  in  a  conveyance,  has  reference  only 
to  real  estate  and  in  no  way  affects  personal  property  held  in 
joint  ownership. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Gjbobge  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded  with  directipns.  Opinion  filed 
NoTember  13,  1916. 

■ 

W.  E.  KInowles  and  T.  M.  Webb,  for  appellants. 
James  G.  Rafter  and  Dan  McGlynn,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the 
conrt. 

A  petition  was  filed  in  the  Probate  Court  of  St.  Clair 
comity,  by  Loretta  Lemen  and  May  0  *Neill,  daughters 
of  Nelson  A.  Grote,  deceased,  to  compel  Margaret  E. 
Grote,  widow  of  said  deceased  and  mother  of  said  pe- 
titioners, the  administratrix  of  said  estate,  to  make 
discovery  of  and  inventory  certain  moneys  which  peti- 
tioners state  on  information  and  belief  said  adminis- 
tratrix had  in  her  possession  belonging  to  the  estate 
of  said  deceased.  No  particular  moneys  or  funds  were 
designated,  it  being  alleged  in  said  petition  that  the 
knowledge  with  reference  to  said  funds  was  particu- 
larly with  said  administratrix.  The  administratrix 
was  the  only  witness  testifying  in  the  cause. 

On  the  hearing  in  the  Probate  Court  the  prayer  of 
said  petition  was  denied  and  said  petition  was  dis- 
missed. On  appeal  to  the  Circuit  Court  said  cause  was 
heard  at  the  September  term,  1915,  and  an  order  was 
entered  by  the  court  dismissing  said  petition  at  the 
cost  of  said  petitioners,  and  from  said  judgment  this 
appeal  is  prosecuted. 

The  oral  evidence  consists  alone  of  the  testimony  of 
said  administratrix  and  is  to  the  effect  that  Nelson  A. 
Grote  and  his  wife,  Margaret  E.  Grote,  lived  for  many 
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years  in  the  City  of  East  St.  Louis;  that  during  the 
time  of  his  marriage,  Nelson  A.  Grote  was  employed 
by  an  express  company,  which  employment  paid  him 
a  salary  of  $125  per  month ;  that  for  a  period  of  some- 
thing like  twenty-two  years  preceding  his  death,  said 
deceased  from  his  monthly  salary  retained  $25  for  his 
own  use,  the  remaining  $100  he  would  deliver  to  his 
wife. 

The  evidence  further  discloses  that  Mrs.  Grote  was 
a  frugal  woman  and  saved  whatever  she  could  out  of 
the  money  delivered  to  her  by  the  deceased,  and  with 
his  knowledge  and  consent  she  purchased  certain  real 
estate,  paid  taxes  and  life  insurance,  and  the  other 
necessary  expenses  about  the  house.  The  balance  of 
the  money,  with  the  knowledge  and  consent  of  her  hus- 
band, she  would  deposit  in  various  banks  in  the  City  of 
East  St.  Louis  to  their  joiht  account 

At  the  time  of  the  death  of  said  Nelson  A.  Grote, 
there  was  on  deposit  in  the  Southern  Illinois  National 
Bank  the  sxmi  of  $5,037.50,  and  in  the  Illinois  State 
Bank,  the  sum  of  $1,000.  The  certificate  of  deposit  for 
the  $5,037.50  issued  by  the  Southern  Illinois  National 
Bank  was  as  follows: 

**N.  A.  and  Margaret  Grote,  Joint  owners,  have  de- 
posited with  The  Southern  Illinois  National  Bank,  of 
East  St  Louis,  Five  thousand,  thirty-seven  dollars  and 
fifty  cents,  payable  to  the  order  of  either,  before  or 
after  the  death  of  the  other,  on  the  return  of  This  Cer- 
tificate properly  endorsed,  three  months  after  date, 
in  current  funds. 

''This  deposit  bears  no  interest  after  maturity  and 
will  not  be  paid  until  this  certificate  is  due. ' ' 

The  certificate  for  the  $1,000  in  the  Illinois  State 
Bank  was  of  a  similar  character. 

It  is  insisted  by  appellants  that  no  gift  was  made  by 
said  deceased  of  the  moneys  delivered  by  him  to  his 
wife,  Margaret  E.  Grote,  and  that  whatever  remained 
after  the  payment  of  the  family  expenses  from  the 
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funds  so  delivered  by  said  deceased  to  his  wife,  re- 
mained his  property  and  being  traced  to  the  cer- 
tificates of  deposit  above  referred  to  should  have  been 
inventoried  as  a  part  of  his  estate. 

On  the  other  hand,  appellee  contends  that  without 
reference  to  whether  or  not  there  was  a  gift  of  said 
funds  to  her  by  her  husband  at  the  time  the  same  was 
delivered  to  her,  that  the  fact  that  Nelson  A.  Grote  al- 
lowed his  said  wife  to  retain  said  funds  without 
making  any  account  to  him  and  allowed  her  to  control 
the  depositing  of  said  funds,  through  the  long  period 
of  years  covering  these  matters,  would  have  the  effect 
of  vesting  the  title  to  said  funds  in  her. 

There  being  no  pleadings  in  this  case  from  which  the 
court  can  determine  the  theory  of  the  parties  to  this 
proceeding,  the  only  way  that  that  theory  is  to  be  de- 
termined is  from  their  briefs  and  arguments.  Appel- 
lants insist  that  in  order  for  appellee  to  hold  the  funds 
in  question  she  must  prove  by  a  preponderance  of  the 
evidence  that  her  husband.  Nelson  A.  Grote,  made  an 
absolute  gift  of  said  funds  to  her  in  her  lifetime,  while 
appellee  insists,  quoting  from  the  brief  of  her  counsel : 
**We  have  refused  from  the  commencement  of  this 
litigation  to  share  the  views  of  counsel  for  appellants 
in  their  insistence  that  the  transactions  between  Nel- 
son A.  Grote  and  his  wife  were  to  be  measured  arid 
determined  by  the  law  relating  to  gifts  causa  mortis 
or  inter  vivos. ^^  Again  quoting  from  the  brief  of  ap- 
pellee: **Each  semimonthly  payment  to  her  (appel- 
lee) was  an  executed  transaction,  and  it  is  not  alto- 
gether true  to  say  that  under  the  facts  of  this  case 
these  payments  to  her  was  a  gift  as  the  relation  was 
contractual ;  she  agreeing  to  pay,  and  the  proof  clearly 
showing  that  she  did  pay,  all  household  and  other  ex- 
penses, and  thereafter  treating  the  residue  as  her  own 
absolutely  and  without  condition." 

We  do  not  agree  in  our  conclusions  with  either  con- 
tention but  are  inclined  to  hold  that  under  the  facts 
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disclosed  in  this  record,  Nelson  A,  Grote  and  appellee, 
his  wife,  held  the  funds  covered  by  the  two  certificates 
in  equal  shares.  It  is  probable  that  it  was  the  inten- 
tion of  appellee  and  her  said  husband-  that  they  would 
hold  said  fund  as  tenants  in  common  with  right  of 
survivorship,  and  if  the  right  of  survivorship  obtained 
with  reference  to  personal  property  jointly  held  as  it 
did  at  common  law,  appellee  would  probably  be  en- 
titled to  this  whole  fund. 

In  the  case' of  Hay  v.  Betmett,  153  HI.  271,  the  court 
at  page  281,  in  discussing  the  question  as  to  whether 
the  Act  of  1821,  and  which  act  with  unimportant 
changes  is  still  a  part  of  the  statute  of  this  State,  ap- 
plied to  personal  property  as  well  as  real  estate,  says : 
*'It  seems  reasonably  clear  that  section  2  of  this  Act 
of  1821,  being  section  1  of  the  present  chapter  76.  (J. 
&  A.  ^6744),  is  broad  enough  to  include  personal  as 
well  as  real  property,  and  that  some  of  the  phraseolo- 
gy, to  wit,  that  referring  to  transmissibility  to  execu- 
tors and  administrators,  is  especially  applicable  to 
personal  estate.  Section  3  of  the  original  lact  (section 
2  of  chapter  76,  J.  &  A.  ^  6745)  manifestly  includes 
a  reference  to  personal  property  held  in  joint  owner- 
ship, and  has  been  so  construed  by  our  Supreme  Court 
{Benjamin  v.  Stremple,  13  HI.  466 ;  Boyle  v.  Levings, 
28  HI.  314;  German  National  Bank  v.  Meadowcroft,  95 
lU.  124.)'*  This  same  section  applied  to  real  estate 
held  in  joint  tenancy  and  provided:  "That  if  parti- 
tion be  not  made  between  joint  tenants,  the  parts  of 
those  who  die  first  shall  not  accrue  to  the  survivor  or 
survivors,  but  descend  or  pass  by  devise,  and  shall  be 
subject  to  debts,  dower,  charges,  etc.,  or  transmissible 
to  executors  or  administrators,  and  be  considered,  to 
every  intent  and  purpose,  in  the  same  view  as  if  such 
deceased  joint  tenants  had  been  tenants  in  common.** 
In  construing  this  section  the  Supreme  Court  held  that 
all  estates  in  joint  tenancy  become  tenancies  in  com- 
mon and  thereby  cut  off  the  right  of  survivorship. 
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The  Legislature  in  order  to  obviate  the  sweeping 
effect  of  the  Statute  of  1821  abolishing  joint  estates, 
in  the  act  concerning  conveyances,  in  force  July  1, 
1872,  re-enacted  the  provision  in  the  Revised  Statutes 
of  1845,  provided  in  section  5,  'Hhat  no  estate  of  joint 
tenancy  in  any  lands,  tenements  or  hereditaments  shall 
be  held  or  claimed  under  any  grant,  devise  or  convey- 
ance whatsoever,  heretofore  or  hereafter  made,  other 
than  to  executors  and  trustees,  unless  the  premises 
therein  mentioned  shall  expressly  be  thereby  declared 
to  pass,  not  in  tenancy  in  common,  but  in  joint  ten- 
ancy; and  every  such  estate,  other  than  to  executors 
and  trustees  (unless  otherwise  expressly  declared  as 
aforesaid)  shall  be  deemed  to  be  in  tenancy  in  com- 
mon. *'  Section  5  of  the  Act  on  Conveyances  (J.  &  A. 
^2236),  however,  has  reference  only  to  real  estate  and 
in  no  way  affects  personal  property  held  in  joint  own- 
ership, so  that  the  Statute  of  1821,  abolishing  the  right 
of  survivorship  as -to  such  personal  property,  still 
obtains. 

It  is  insisted  by  appellee  that  whatever  was  left  of 
the  funds  from  time  to  time  delivered  by  Nelson  A. 
Grote  to  appellee  were  her  funds  and  that  she  had 
complete  control  of  the  same,  and  that  it  was  wholly 
with  her  as  to  how  she  deposited  the  same,  and  that  by 
reason  of  the  fact  that  the  deceased  never  called  on 
appellee  to  account  for  said  funds  or  inquired  of  her 
what  she  was  doing  with  the  same  necessarily  shows 
that  he  had  surrendered  the  entire  dominion  over  said 
funds,  and  that  they  thereby  became  appellee's  sole 
property.  In  other  words,  appellee  argues  that  the 
construction  placed  on  these  transactions  by  appellee 
and  her  said  husband  must  control. 

It  is  our  opinion,  however,  that  if  the  question  of  the 
ownership  of  these  funds  is  to  be  determined  by  that 
rule,  our  conclusion  that  the  funds  were  owned  in  equal 
shares  by  appellee  and  her  said  husband  must  obtain, 
for  the  reason  that  the  funds  accumulated  from  time 
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to  time  from  the  funds  delivered  by  the  deceased  to  ap- 
pellee were  deposited  in  the  name  of  both  of  them,  and 
that  this  fact  was  known  to  the  deceased  and  acqui- 
esced in  by  him;  that  being  true,  at  the  time  the  de- 
ceased delivered  these  funds  to  his  wife  each  month,  he 
knew  just  what  disposition  was  being  made  of  them, 
and  the  conclusion  would  follow  that  one  reason  why 
he  said  nothing  to  her  when  he  delivered  the  funds 
and  why  he  made  no  inquiry  of  her  as  to  how  she  was 
disposing  of  them  is  because  he  knew,  according  to  her 
own  testimony,  just  what  disposition  was  being  made 
of  them,  and  that,  that  disposition  of  said  funds  was 
satisfactory  to  him. 

There  are  other  circumstances  in  the  record  that  go 
to  corroborate  the  correctness  of  this  holding  and 
that  is,  that  certain  real  estate  purchased  by  appellee 
from  the  accumulated  funds  saved  from  the  amounts 
delivered  by  the  deceased  to  her  were  invested  in  real 
estate,  the  title  to  which  was  taken  to  both  of  them. 
The  record  further  discloses  that  the  deceased  did  have 
access  to  these  accumulated  funds  and  that  he  checked 
from  said  funds  and  made  loans  therefrom,  which 
loans  he  made  in  his  own  name,  one  of  said  notes  now 
being  in  the  hands  of  said  appellee  as  such  adminis- 
tratrix and  which  she  concedes  should  be  inventoried 
as  a  part  of  her  husband's  estate. 

The  construction  we  place  on  this  transaction  is  as 
favorable,  we  think,  as  appellee  can  contend  for,  as  she 
testified  on  the  hearing  that  when  these  funds  were 
delivered  to  her  by  her  husband,  nothing  was  said 
about  there  being  a  gift,  in  fact,  she  testified,  that 
nothing  was  said  when  the  funds  were  so  delivered 
to  her,  but  she  says,  **they  were  ^ven  to  pay  ex- 
penses. Sometimes  it  was  over  and  above  expenses; 
the  balance,  of  course,  went  to  me/^  The  statement, 
however,  that  the  balance  went  to  appellee  was  a  mere 
conclusion  on  her  part,  as  she  testified  that  her  hus- 
band said  nothing  about  what  should  be  done  with  the 
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balance.  Appellee's  counsel  insist  in  their  brief  that 
they  do  not  have  to  claim  this  fund  by  gift,  either  inter 
vivos  or  causa  mortis,  but  that  the  relation  between 
the  deceased  and  appellee  when  these  funds  were 
turned  over  to  appellee  was  a  contractual  relation,  that 
is,  that  appellee  should  pay  the  household  expenses, 
taxes,  etc.,  out  of  said  funds  and  that  the  balance 
should  be  her  property.  Appellee  further  insists  that 
while  there  is  no  direct  proof  of  this  contractual  rela- 
tion, that  it  is  shown  by  implication  from  the  acts  of 
the  parties  and  the  way  in  which  they  treated  the  han- 
dling of  these  funds.  This  conclusion,  however,  as 
stated  above,  does  not  follow  from  the  acts  of  the  par- 
ties for  the  reason  that  according  to  appellee's  own 
testimony  she  deposited  these  funds  that  were  accumu- 
lated in  the  name  of  both  of  them,  or  when  she  pur- 
chased real  estate  from  these  funds  she  purchased  it 
in  the  nkme  of  both  of  them,  and  that  these  acts  of  hers 
with  reference  to  said  funds  were  known  to  her  hus- 
band, and  were  acquiesced  in  by  him. 

Our  conclusion  further  is,  that  to  the  extent  of  one- 
half  of  the  proceeds  of  the  certificates  in  question, 
Nelson  A.  Grote  impliedly  made  a  gift  to  appellee,  his 
wife,  and  that  the  same  was  an  executed  gift.  The 
authorities  we  think  fully  bear  out  this  construction. 
Koch  V.  Sallee,  176  111.  App.  381;  Grondenberg  v. 
Grondenberg,  112  111.  App.  615;  Morey  v.  Wiley,  100 
III  App.  76 ;  Makam.  v.  Schroeder,  236  111.  392. 

We  might  further  observe  with  reference  to  the  pro- 
visions in  said  certificates  of  deposit  to  the  effect  that 
the  funds  so  deposited  should  be  payable  to  the  order 
of  said  deceased  or  appellee  after  the  death  of  the 
other,  that  said  provision  at  most  would  amount  to  a 
power  of  attorney  to  withdi*aw  the  entire  fund,  which 
power  of  attorney  was  revoked  by  death.  It  would 
have  no  effect  on  the  construction  to  be  given  to  these 
certificates,  as  our  holding  is  that  notwithstanding  it 
may  have  been  the  intention  of  appellee  and  her  intes- 
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tate  husband  that  said  fnnds  shonld  be  held  jointly, 
with  the  right  of  survivorship,  it  would  still,  under  the 
provisions  of  the  Statute  of  1821,  be  held  in  common 
and  the  right  of  survivorship  would  not  obtain. 

For  the  error  in  dismissing  the  petition  and  in  not 
directing  appellee  to  charge  herself  as  administratrix 
of  her  husband's  estate  with  one-half  of  the  proceeds 
of  the  two  certificates  of  deposit,  as  well  as  the  note, 
said  cause  is  reversed  and  remanded  with  directions  to 
the  trial  court  to  enter  an  order  directing  said  adminis- 
tratrix to  charge  herself  as  administratrix  with  one- 
half  the  proceeds  of  said  certificates. 

Reversed  and  remanded  udth  directions. 


H.  T.  Miller  and  Homer  Miller,  Appellees,  y.  George 

W.  Mayberry  et  aL,  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Wayne  county;  the  Ho])« 
Julius  C.  Kebn,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Action  in  assumpsit  by  H.  T.  Miller  and  Homer  Mil- 
ler, plaintiffs,  against  George  W.  Mayberry,  J.  B.  May- 
berry  and  J.  K.  Wright,  defendants,  to  recover  for  the 
alleged  breach  of  a  contract  for  the  exchange  of  certain 
real  property,  and  personal  property  for  real  prop- 
erty. From  a  judgment  for  $1,700  against  them, 
defendants  appeal. 

Cbeightok  &  Thomas  and  William  T.  Bonham,  for 
appellants. 
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BooGS^  Booos  &  Heidinger,  for  appellees. 

Mr,  Justice  Boogs  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Appeal  ani^  ebbob,  f  1173* — what  questions  determined  in 
absence  of  submission  of  propositions  of  law.  Where  no  proposi- 
tion of  law  was  submitted  to  the  court  trying  a  case  without  a 
jury,  the  only  questions  to  be  determined  on  assignment  of  errors 
are  whether  the  court  erred  in  its  rulings  on  admission  and  re- 
fusal of  evidence  and  whether  the  competent  evidence  In  the 
record  sustains  the  findings  and  judgment 

2.  Appeal  and  ebbob,  f  1301* — when  presumed  court  considered 
only  competent  evidence.  On  trial  by  the  court  without  a  jury, 
it  is  presumed  the  court  only  considered  the  competent  evidencei 
and  if  such  evidence  sustains  the  court's  finding  and  judgment,  it  is 
sufficient  notwithstanding  the  court  received  Incompetent  evidence. 

3.  EhcCHANGE  OF  PBOPEBTY,  f  10* — When  controct  is  not  abrogated 
by  subsequent  contract  of  plaintiff  toith  third  person.  Where  plain- 
tiff and  defendant  entered  into  a  contract  for  exchange  of  lands 
which  was  fuUy  executed  by  plaintlfF  but  defendant  failed  to  fur- 
nish an  abstract  showing  his  title  to  be  good,  as  required  by  the 
contract,  and  plaintiff  thereafter  entered  into  a  second  contract 
with  a  third  party  for  an  exchange  of  the  same  lands  he  was  to 
receive  from  defendant,  which  contained  a  like  provision  that 
plaintiff  should  furnish  an  abstract  showing  the  title  to  said  lands 
to  be  good,  held,  in  an  action  on  the  first  contract,  on  trial  by  the 
court  without  a  jury,  that  the  court  properly  found  the  second  con- 
tract did  not  abrogate  the  first  contract,  and  defendant  was  not 
relieved  from  his  obligation  under  the  first  contract  to  furnish  an 
abstract  showing  good  title  merely  by  reason  of  the  second  con- 
tract 

4.  Appeal  and  ebbob,  |  1414* — when  findings  of  trial  court  on 
conflicting  evidence  not  disturbed.  All  the  Appellate  Court  is 
required  to  determine  on  a  contested  question  of  evidence  upon  trial 
by  the  court  without  a  Jury  is  whether  the  findings  of  the  court 
were  against  the  manifest  weight  of  the  evidence. 
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Seth  Powell,  Appellee,  y.  Alton  &  Southern  Bailroad, 

Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  E^ast  St.  Louis;  the  Hon.  Rober? 
H.  B^LANNiOAN,  Judge,  presiding.  Heard  In  this  co'urt  at  the  March 
term,  1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Action  on  the  case  by  Seth  Powell,  plaintiff,  against 
the  Alton  &  Southern  Railroad,  defendant,  to  recover 
damages  for  injury  to  plaintifif's  property  due  to  the 
construction  and  operation  of  defendant  V  railroad. 
From  a  judgment  for  $375  in  favor  of  plaintiff,  de- 
fendant appeals. 

Kramer,  Kramer  &  Campbell,  for  appellant. 

Silas  Cook,  for  appellee. 

Mr.  Justice  Bogqs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  |  1411* — when  verdict  Ixued  upon  conflict- 
ing evidence  will  not  he  disturbed.  Where  the  evidence  upon  a 
question  of  fact  was  sharply  conflicting  and  the  verdict  of  the  Jury 
was  not  against  the  manifest  weight  of  the  evidence,  such  verdict 
should  not  be  disturbed,  unless  other  errors  in  the  record  require 
it 

2.  Railboads,  S  443* — when  instruction  on  measure  of  damages 
in  action  for  damages  for  construction  and  operation  of  road  is 
erroneous.  The  true  measure  of  damages  in  an  action  against  a 
railroad  company  for  damages  because  of  the  construction  and 
operation  of  its  road  near  the  plaintiff's  property  is  the  difference 
in  the  fair  cash  market  value  of  the  property  before  and  after  such 


•See  lllinolfi  Notes  Digest,  Vol*.  XI  to  XV,  and  Cumiilatlve  Qmuterly, 
tople  And  section  number. 
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construction  and  operation,  and  an  instruction  which  directs  the 
jury  to  fix  such  damages  as  they  may  find  them  from  the  evidence, 
is  erroneous  and  warrants  reversal,  unless  it  be  supplemented  and 
cured  by  other  instructions. 

3.  Instructions,  |  159* — when  considered  as  a  series.  The  in- 
structions given  by  the  court  are  to  be  read  and  considered  to- 
gether, and  if  when  so  considered  they  state  the  law  applicable 
to  the  case  with  substantial  correctness,  it  is  sufficient,  notwith- 
standing some  one  instruction  is  in  itself  erroneous. 

4.  iNSTKUCTioNS,  f  88* — whcn  instrwytion  as  to  determination  of 
preponderance  of  evidence  is  not  reversibly  erroneous.  An  instruc- 
tion as  to  determining  the  preponderance  of  the  evidence  should 
include  the  number  of  witnesses  as  one  of  the  elements  to  be 
considered,  but  the  omission  of  this  element  is  not  reversible  error 
except  where  the  element  of  the  number  of  witnesses  is  shown  to 
be  important. 

5.  Appeal  and  erbos,  |  1491* — when  exclusion  of  evidence  is 
harmless  error.  It  is  not  reversible  error  to  refuse  to  admit  in  evi- 
dence exhibits  consisting  of  certain  records  made  by  a  witness  with 
a  machine  invented  by  him  where  he  is  allowed  to  give  the  results 
of  his  tests  to  the  Jury. 


8.  B.  Keasler,  Appellee,  y.  Baltimore  &  Ohio  South- 
western* Railroad  Company,  Appellant. 

L  Cabbiebs,  §  30* — what  law  governs  in  action  in  State  court 
involving  interstate  shipment.  An  interstate  shipment  of  freight 
is  governed  in  an  action  in  a  State  court  for  damages  for  loss  of 
goods  by  the  Interstate  Commerce  Act  and  its  amendments. 

2.  Cabbiebs,  f  33* — when  question  of  unreasonableness  of  pro- 
vision in  a  contract  for  interstate  shipment  as  to  notice  of  claim  of 
damages  may  not  be  questioned  in  State  court.  The  reasonableness 
or  onreasonableness  of  a  provision  in  a  contract  for  an  interstate 
lire  stock  shipment  that  no  claim  for  damages  in  shipment  shall  be 
allowed  or  pafd  unless  such  claim  is  delivered  to  the  general  freight 
agent  of  the  carrier  at  his  office  within  five  days  from  the  time 
the  stock  is  removed  from  the  car  is  a  question  for  the  Interstate 
Commerce  Commission  and  not  for  the  State  court  in  which  action 
for  such  damages  Is^ brought,  and  so  long  as  the  filed  tariff  provides 

*8ce  nilnols  Notes  DIjrcKt,  Vols.  XI  to  XV,  and  ComiihitlTe  Quarterly,  Mune 
teplc  and  leetlon  number. 
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for  a  notice  of  this  character  it  is  binding  upon  the  shipper  as  well 
as  the  carrier  and  cannot  be  questioned  In  such  suit. 

3.  Cabbiebs,  S  241* — when  shipper  not  having  actual  knowledge 
of  provisions  o/  contract  for  interstate  shipment  of  live  stock  as  to 
making  claim  for  injuries  is  hound,  A  shipper  of  an  interstate  car 
of  live  stock  under  a  contract  signed  by  his  agent  providing  that 
a  claim  for  damages  for  loss  in  shipment  must  be  filed  within  five 
days  after  removal  of  the  stock  from  the  car  is  not  in  a  position 
to  raise  the  question  that  he  had  no  notice  of  such  provision  of  the 
cohtract,  where  the  filed  tariff  provides  for  a  notice  of  such  char- 
acter, as  such  provision  of  the  contract  is  binding  upon  him, 
notwithstanding  he  maiy  not  have  had  actual  knowledge  of  the  stipu- 
lation in  the  contract. 

4.  Cabbiebs,  §  241* — what  is  effect  of  failure  of  shipper  of  live 
stock  to  file  claim  for  damages  within  required  time.  Failure  of 
a  shipper  of  live  stock  to  file  his  claim  for  damages  for  loss  in  ship- 
ment within  five  days  after  removal  of  the  stock  from  the  car,  as 
required  by  his  contract  of  shipment,  is  a  bar  to  such  shipper's 
right  of  action  for  such  damages. 

McBbidb,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Gallatin  county;  the  Hon. 
Julius  C.  Kebn,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.    Reversed.    Opinion  filed  NoVember  13,  1916. 

Kramer^  E^ramer  &  Campbell,  Boedel  &  Boedel  and 
W.  H.  Hebbnstreit,  for  appellant;  Edward  Barton, 
of  counsel. 

BoBERT  HL  Davis  and  M.  E.  Lambert,  for  appellee. 

Mr.  Justice  Bogqs  delivered  the  opinion  of  the 
conrt. 

Suit  was  brought  by  appellee  before  a  justice  of  the 
peace  of  Gallatin  county  against  appellant  for  the  loss 
of  certain  hogs  in  a  shipment  made  by  appellee  over 
appellant 's  railroad.  Judgment  was  rendered  in  favor 
of  appellee  before  a  justice  of  the  peace.  An  appeal 
was  taken  to  the  Circuit  Court  of  said  county,  where  a 
jury  was  waived  and  on  a  trial  before  the  court,  jndg- 

•See  nilnols  Notes  Wgewt,  Vols.  XI  to  XV,  and  CuiniilfttiTe  Qnartorlj, 
topic  and  Metlon  nnmber. 
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ment  was  rendered  in  favor  of  appellee  for  $135,  from 
which  judgment  this  appeal  is  prosecuted. 

The  evidence  discloses  that  on  July  25,  1914,  appel- 
lee loaded  for  shipment  on  appellant's  railroad  at 
Omaha,  Illinois,  a  car  of  hogs  billed  to  Cincinnati, 
Ohio.  The  hogs  were  loaded  about  11 :35  a.  m.  on  July 
25,  1914,  and  reached  their  destination  at  the  stock- 
yards at  Cincinnati,  Ohio,  at  about  9 :35  p.  ul  on  July 
26th,  and  were  unloaded  at  about  10:30  p.  m.  of  said 
evening,  when  it  was  found  eleven  of  said  hogs  were 
dead.  Appellee  insists  that  the  cause  of  the  death  of 
the  hogs  was  the  failure  of  appellant  to  water  them  at 
proper  times  when  requested  so  to  do  by  Mr.  Harrell, 
the  man  in  charge  of  said  shipment.  At  the  close  of 
the  evidence,  appellant  requested  the  court  to  hold  as 
a  matter  of  law  the  following  proposition :  '  *  That  the 
plaintiff  failed  to  file  his  claim  with  the  defendant 
within  five  days,  as  required  by  the  live  stock  contract 
in  evidence,  and  that  therefore  plaintiff  cannot  recover 
in  this  case,''  which  proposition  of  law  was  refused  by 
the  court  and  judgtnent  was  rendered  in  favor  of  ap- 
pellee as  above  set  forth. 

The  shipment  in  question  was  made  under  the  pro- 
visions of  what  is  known  as  the  Uniform  Limited 
liability  Live  Stock  contract,  which  contract  provides 
among  other  things :  *  *  That  said  shipper  is  at  his  own 
risk  and  expense  to  load  and  take  care  of  and  feed  and 
water  said  stock  while  it  is  being  transported,  whether 
delayed  in  transit  or  otherwise,  and  to  unload  the 
same ;  and  neither  said  carrier  nor  any  connecting  car- 
rier is  to  be  under  any  liability  or  duty  with  reference 
thereto,  except  in  the  actual  transportation  of  the 
same." 

It  is  further  provided  in  said  contract:  *'That  no 
claim  for  damages  which  may  accrue  to  the  said  shipper 
mider  this  contract  shall  be  allowed  or  paid  by  the  said 
carrier,  or  sued  for  in  any  court  by  the  said  shipper, 
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unless  a  claim  for  such  loss  or  damages  shall  be  made 
in  writing,  verified  by  the  affidavit  of  the  said  shipper 
or  his  agent,  and  delivered  to  the  general  freight  agent 
of  the  said  carrier,  at  his  office  in  the  City  of  Cincin- 
nati, Ohio>  within  five  days  from  the  time  said  stock  is 
removed  from  said  car  or  cars ;  and  that  if  any  loss  or 
damage  occurs  upon  the  line  of  a  connecting  carrier, 
then  such  carrier  shall  not  be  liable  unless  a  claim  shall 
be  made  in  like  manner,  and  delivered  in  like  time,  to 
some  proper  officer  or  agent  of  the  carrier  on  whose 
line  the  loss  or. injury  occurs."  Said  contract  con- 
tains this  further  provision:  **And  S.  R.  Keasler  does 
hereby  acknowledge  that  he  had  the  option  of  shipping 
the  above  described  live  stock  at  a  higher  rate  of 
freight  according  to  the  official  tariffs,  classifications 
and  rules  of  the  said  carrier  and  connectinsf  carriers, 
and  thereby  receiving  the  security  of  the  liability  of 
the  said  carrier  and  connecting  railroad  and  transpor- 
tation companies  as  common  carriers  of  the  said  live 
stock  upon  their  respective  roads  and  lines,  but  has 
voluntarily  decided  to  ship  same  under  this  contract 
at  the  reduced  rate  of  freight  above  mentioned." 

On  the  trial  of  said  cause  the  following  stipulation 
was  entered  into  between  appellee  and  appellant : 

**It  is  hereby  agreed  by  and  between  the  plaintiff 
and  defendant  in  the  above  suit  that  a  jury  be  waived 
in  this  court,  and  the  case  be  tried  by  the  court  upon 
the  following  facts: 

**That  the  plaintiff,  on  July  25,  1914,  offered  to  the 
defendant  at  Omaha,  HI.,  59  hogs  for  shipment  to  Tal- 
bert  &  McDonald  &  Co.,  Cincinnati,  Ohio,  and  that  the 
defendant  accepted  said  shipment  at  11:35  a.  m.  on 
said  day  as  per  contract,  duly  executed  between  the 
parties  hereto  attached  hereto,  and  made  a  part  of  this 
stipulation;  that  said  hogs  arrived  at  destination  July 
26,  1914,  at  9:35  p.  m.,  and  were  unloaded  at  10:03 
p.  m.  same  day;  that  when  said  hogs  arrived  it  was 
found  that  11  hogs  were  dead ;  that  on  August  3,  1914, 
plaintiff  wrote  a  letter  to  Mr.  C.  V.  Lewis,  freight 
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claim  agent  of  the  defendant  at  Baltimore,  Md.,  as  per 
letter  attached  hereto  and  made  a  part  of  this  stipula- 
tion. 

**  Either  party  hereto  may  introduce  such  further 
competent  and  material  evidence  in  this  case  not  in- 
consistent to  the  above  facts.'' 

The  question,  therefore,  which  is  presented  by  this 
appeal  and  which  is  raised  by  the  proposition  of  law 
submitted  by  appellant  and  which  was  refused  by  the 
trial  court  is  whether  or  not  appellee  was  bound  by  the 
provisions  in  said  contract  requiring  him  within  five 
days  to  file  his  claim  for  damages,  verified  by  his  affi- 
davit, or  that  of  his  agent,  with  the  general  freight 
agent  of  appellant  at  his  office  in  the  City  of  Cincin- 
nati, Ohio.  If  appellee  is  to  be  bound  by  said  provi- 
sion in  said  contract,  then  the  judgment  of  the  trial 
court  will  have  to  be  reversed  without  reference  to  any 
other  question  presented  in  this  record. 

Appellee  makes  no  contention  whatever  that  he  com- 
plied with  this  provision  of  the  contract  of  shipment 
entered  into  on  his  behalf  by  his  agent,  Harrell.  In 
other  words,  he  does  not  contend  that  the  letter  which 
he  wrote  to  C.  V.  Lewis,  freight  claim  agent  of  appel- 
lant at  Baltimore,  Maryland,  on  August  3,  1914,  some 
eight  days  after  said  shipment  was  made,  is  a  compli- 
ance with  the  provision  of  said  contract  of  shipment 
above  referred  to,  but  the  insistence  of  appellee  is  that 
the  provisions  of  said  contract  are  unreasonable  and 
therefore  are  not  binding  upon  him  in  this  case. 

This  being  an  interstate  shipment,  the  only  question 
for  us  to  determine  is  whether  or  not  the  courts  of  this 
State  are  bound  by  the  provision  of  the  Interstate 
Commerce  Act  with  its  amendments,  and  by  the  coi 
struction  placed  upon  the  same  by  the  Federal  courts 
as  well  as  the  courts  of  this  State.  In  our  view  of  the 
law,  this  is  not  now  an  open  question  as  it  has  been 
definitely  determined,  not  only  by  the  Federal  courts, 
but  also  by'  our  Supreme  Court,  that  interstate  ship- 
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ments  are  governed  by  the  provision  of  the  Interstate 
Commerce  Act. 

In  the  case  of  Michelson  v.  Judson  Freight  Forward- 
ing  Co.,  268  HI.  546,  at  page  556,  the  conrt  referring  to 
the  Carmack  amendment  to  the  Interstate  Commerce 
Act  says :  ''This  statute  has  been  held  by  the  Supreme 
Court  of  the  United  States  to  be  constitutional.  {At- 
lantic Coast  Line  Railway  Co.  v.  Riverside  Mills,  219 
U.  S.  186.)'^  It  has  also  been  held  in  construing  the 
act  that  almost  every  detail  of  the  subject  is  covered, 
and  there  can  be  no  doubt  but  that  Congress  intended 
by  the  act  to  take  full  possession  of  the  subject  of  in- 
terstate shipments,  and  that  the  effect  of  the  act  was 
to  supersede  all  State  laws  and  regulations  on  the 
subject.  Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491 ; 
Gamble-Robinson  Commission  Co.  v.  Union  Pac.  R. 
Co.,  262  111.  400.  In  the  case  at  bar,  the  shipment  in 
question  was  an  interstate  shipment,  and  there  can  be 
no  question  but  that  it  is  governed  by  the  provisions 
of  the  Interstate  Commerce  Act,  including  the  Car- 
mack  amendment. 

It  is  insisted  by  appellee  that  the  provision  in  the 
contract  entered  into  with  appellant  for  the  shipment 
of  his  stock  requiring  notice  of  his  claim  to  be  filed 
within  five  days  is  unreasonable.  We  take  it  that 
under  the  decisions  of  the  United  States  Supreme 
Court  construing  the  Interstate  Commerce  Act  that 
this  is  not  a  question  to  be  passed  on  by  this  court; 
that  the  reasonableness  or  unreasonableness  of  the 
provision  with  regard  to  the  giving  of  notice  is  a  ques- 
tion for  the  Interstate  Commerce  Commission,  and 
that  so  long  as  the  filed  tariff  provides  for  a  notice  of 
this  character,  it  is  binding  upon  the  shipper  as  well  as 
the  carrier,  and  cannot  be  questioned  in  a  suit  for  dam- 
ages. We  do  not  know  whether  or  not  this  specific 
question  in  connection  with  the  notice  to  be  given  of  a 
claim  for  damages  has.  been  passed  upon  by  the  United 
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States  Snpreme  Court,  but  that  court  has  frequently- 
passed  upon  the  question  of  the  effect  of  the  filed 
tariffs  in  connection  with  the  limit  to  be  placed  on  the 
amount  of  recovery  for  loss  of  goods  shipped  and  in 
every  such  case  has  held  the  proviso  with  reference  to 
the  amount  of  recovery  in  case  of  loss  to  be  binding  on 
the  shipper  and  the  carrier.  Pierce  Co.  v.  Wells  Fargo 
(B  Co.,  236  IT.  S.  278;  Missouri,  K.  <&  T.  Ry.  Co.  v.  Ear- 
riman  Bros.,  227  TJ.  S.  657 ;  Great  Northern  Ry.  Co.  v. 
O'Connor,  232  U.  S.  508  [8  N.  C.  C.  A.  53] ;  Boston  & 
M.  R.  R.  V.  Hooker,  233  TJ.  S.  97 ;  Pennsylvania  R.  Co. 
V.  International  Coal  Min.  Co.,  230  TJ.  S.  184 ;  Kansas 
City  Southern  Ry.  Co.  v.  Carl,  Til  TJ.  S.  639.  We  have 
no  doubt  but  a  like  holding  would  be  made  by  said 
court  on  the  provision  with  reference  to  notice  of  claim 
for  damages. 

It  is  next  contended  by  appellee  that  he  had  no 
notice  of  the  provisions  of  said  contract  with  reference 
to  the  five-day  clause.  We  do  not  believe  that  appellee 
is  in  a  position  to  raise  this  question  as  the  provision 
of  the  contract  signed  by  his  agent  is  binding  on  him, 
notwithstanding  he  may  not  have  had  actual  knowledge 
of  the  stipulations  in  his  contract. 

In  the  case  of  Michelson  v.  Judson  Freight  Forward- 
ing Co.,  supra,  at  page  558,  the  court  quoting  from  the 
ease  of  Boston  <&  M.  R.  R.  v.  Hooker,  233  TJ.  S.  97, 
says:  **It  was  held  that  a  regulation  contained  in  the 
published  tariffs  of  an  interstate  railway  carrier  on 
file  with  the  Interstate  Commerce  Commission  limiting 
baggage  liability  to  $100  unless  a  greater  value  is  de- 
clared and  stipulated  by  the  owner,  and  the  excess 
charges  paid,  is  binding  upon  the  passenger  in  case  of 
loss  of  the  baggage  through  the  carrier 's  negligence. ' ' 
This  is  held  to  be  the  law  regardless  of  the  passenger's 
lack  of  knowledge  of  or  assent  to  such  regulation. 

In  Boston  &  M.  R.  R.  v.  Hooker,  supra,  quoting 
from  Adams  Exp.  Co.  v.  Croninger,  supra,  it  was  said : 
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*'The  knowledge  of  the  shipper  that  the  rate  was  based 
upon  the  value  is  to  be  presumed  from  the  terms  of  the 
bill  of  lading  and  of  the  published  schedules  filed  with 
the  commission."  To  the  same  effect  is  Kmisas  City 
Southern  Ry.  Co.  v.  Carl,  227  U.  S.  639. 

Appellee  being  bound  by  the  provision  in  the  con- 
tract entered  into  with  appellant',  that  notice  of  any 
claim  for  damages  must  be  filed  within  five  days,  it  will 
not  be  necessary  for  us  to  pass  on  the  question  as  to 
whether  or  not  appellant's  alleged  failure  to  water  said 
hogs  was  the  proximate  cause  of  the  injury  complained 
of.  For  although  appellee  might  have  had  a  right  of 
*  action  for  damages  had  he  filed  his  claim  in  compli- 
ance with  the  provisions  of  his  contract,  his  failure  so 
to  do  would  bar  such  right. 

The  whole  theory  of  the  Interstate  Commerce  Com- 
mission is  that  contracts  for  interstate  shipments  must 
be  uniform  and  must  be  binding  on  all  shippers  and 
carriers  alike,  and  so  long  as  the  tariffs  filed  with  the 
Interstate  Commerce  Commission  stand,  they  are  not 
to  be  disregarded  by  either  shipper  or  carrier,  but  are 
to  be  uniformly  enforced.  Not  to  do  so  in  particular 
cases  would  amount  to  discrimination  and  would  be  a 
violation  of  the  provisions  of  said  act,  and  the  courts 
are  not  warranted  in  countenancing  any  other  than  a 
uniform  enforcement  of  its  provisions  until  changed 
by  the  Interstate  Commerce  Commission  under  the 
provisions  of  said  Interstate  Commerce  Act. 

For  the  failure  of  the  trial  court  to  hold  the  proposi- 
tion of  law  submitted,  the  judgment  of  said  court  is 
reversed. 

Judgment  reversed. 

Mb.  Justice  McBfimE  dissents. 
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W.  C.  Goodall,  Charles  F.  Merker  and  W.  3.  Miller,  Ap- 
pellants, T.  Silas  Cook,  William  P.  Launtz,  John 
3.  Weis,  3.  A.  Goodall  and  Bankers  Accident  In- 
surance Company,  Appellees. 

1.  Insubangb — hoto  transfer  of  risks  may  he  tnade  in  mutual 
company.  Where  a  bill  for  injunction  waa  filed  by  certain  members 
of  a  mutual  accident  and  sickness  insurance  company  against  the 
majority  members  of  its  board  of  directors,  charging  conspiracy  to 
reinsure  and  transfer  the  risks  held  by  the  company  in  order  to 
enable  said  majority  members  to  convert  the  assets  of  said  com- 
pany to  their  own  use,  and  a  temporary  injunction  was  issued 
thereon,  held  that  the  officers  of  such  company  did  not  possess  the 
powers  necessary  to  make  such  transfer  of  risks,  as  it  could  only  be 
done  under  the  statute  (J.  &  A.  H  6564)  by  a  two-thirds  vote  of  the 
members  and  submission  of  the  reinsurance  contract  to  the  meeting 
including  all  of  the  members,  and  such  bill  was  without  equity,  and 
the  court  was  without  Jurisdiction  to  issue  the  injunction. 

2.  In8URAnoi>— proi7<«ion4  of  statute  relative  to  transfer  of  risks 
in  mutual  company  as  part  of  contract  of  transfer.  The  provisions 
of  the  statute  with  reference  to  the  transfer  of  members  or  risks 
in  a  mutual  insurance  association  (J.  &  A.  H  6564)  enter  into  and 
become  a  part  of  the  contract  of  transfer  Just  the  same  as  though 
the  provisions  of  the  statute  were  written  into  the  articles  of  trans- 
fer. 

3.  EkiUTTT,  I  23* — what  court  may  not  determine  upon  dismiss- 
ing hiU  for  want  of  equity.  Where  in  a  suit  for  an  injunction  by 
certain  members  of  a  mutual  accident  and  insurance  company 
against  the  majority  members  of  its  board  of  directors,  charging 
conspiracy  to  reinsure  and  transfer  the  risks  held  by  the  company 
in  order  to  enable  such  majority  members  to  convert  the  assets  of 
the  company  to  their  own  use,  the  bill  for  injunction  was  dismissed 
for  want  of  equity  and  a  temporary  injunction  issued  thereon  dis- 
lolved,  held  that  the  court  had  no  Jurisdiction  then  to  go  on  and 
vndertake  to  determine  who  was  president  of  the  company  or  to 
enter  an  order  undertaking  to  dispose  of  the  company's  personal 
property  where  the  bill  contained  no  basis  for  such  an  order. 

Appeal  from  the  City  Ck)urt  of  Bast  St.  Louis;  the  Hon.  W.  M. 
Vandetenteb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Affirmed  in  part  and  reversed  in  part  with  directions. 
Opinion  filed  November  13,  1916. 

•See  miiiols  Note*  IMgMt.  Tola.  XI  to  XV,  and  CnmoUiUTe  Quarterly,  tame 
Uiskb  and  ■ectlon  number. 
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James  0.  Milleb^  for  appellants. 

< 

M.  MiLLABD  and  Dan  MoGlynn,  for  appellees. 

Mr:  Justice  Boogs  delivered  the  opinion  of  the 
conrt. 

At  the  January  Term,  1916,  of  the  City  Court  of 
East  St.  Louis,  appellants,  for  themselves  as  members 
of  the  Bankers  Accident  Insurance  Company,  and  for 
the  benefit  of  all  other  members  who  might  join,  filed 
their  bill  of  complaint  asking  for  an  injunction  against 
appellees,  setting  up  said  company  is  a  mutual  asso- 
ciation organized  under  the  statutes  of  Illinois  for  in- 
suring its  members  against  disability  due  to  accident 
and  sickness;  that  it  has  members  numbering  about 
3,700,  and  has  assets  of  $20,000 ;  that  it  is  managed  by 
a  board  of  seven  directors,  consisting  of  appellees  and 
Albert  Diehm,  Edmund  Goedde  and  appellant  W.  C. 
Goodall;  that  the  appellant  W.  C.  Goodall  was  presi- 
dent and  had  the  active  management  of  the  affairs  of 
said  association  until  the  acts  of  appellees  hereinafter 
complained  of;  that  appellees  conspired  to  reinsure 
the  members  of  the  said  cbmpany  in  another  company 
with  a  secret  commission  to  themselves ;  that  appellees, 
in  pursuance  of  the  plan  to  reinsure,  found  it  neces- 
sary to  eliminate  appellant  W.  C.  Goodall  from  the 
management  of  the  association ;  that  appellees  through 
said  Albert  Diehm  represented  to  said  W.  C.  Goodall 
that  certain  changes  were  desired  in  the  by-laws  which 
at  that  time  required  unanimous  consent,  and  that  be- 
cause of  the  strained  relations  between  appellee  J.  A. 
Goodall  and  appellant  W.  C.  Goodall  one  or  the  other 
would  object  and  prevent  the  desired  changes  in  said 
by-laws;  that  upon  this  representation  of  appellees, 
the  resignation  of  appellant  W.  C.  Goodall  as  president 
was  given  on  August  25,  1915;  that  the  by-laws  were 
amended  as  desired  in  October  without  objection  from 
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appellant  and  that  he  continued  the  management  there- 
after with  the  consent  of  appellees,  but  that  the  res- 
ignation was  not  returned ;  that  thereafter,  on  the  26th 
day  of  November,  at  a  regular  meeting  of  the  board, 
appellees,  being  a  majority  of  the  board  of  direct- 
ors, voted  to  accept  the  said  resignation  of  appel- 
lant W.  C.  Goodall;  that  following  the  action  of  the 
board,  appellees  locked  appellant  out  of  the  office  of 
the  association  and  notified  the  agents  and  others  that 
said  W.  C.  Goodall  was  no  longer  in  charge  of  the 
business  of  said  company;  that  an  illegal  meeting  of 
the  board  of  directors  was  held  on  November  29th,  en- 
tirely without  notice  to  the  said  W.  C.  Goodall,  and 
that  a  pretended  election  was  had  of  appellee  Silas 
Cook  as  president;  that  said  directors  refused  to  re- 
scind their  pretended  election  of  Cook  or  permit  said 
Goodall  to  perform  his  customary  duties  of  president. 

The  bill  further  charges  that  appellee  J.  A.  Goodall 
negotiated  with  the  Washington  Life  and  Accident 
Company  and  the  Clover  Leaf  Casualty  Company  for 
reinsuring  the  members  of  the  Bankers,  and  that  the 
interests  of  the  members  would  be  jeopardized  by  the 
reinsurance  of  the  Bankers  and  by  the  elimination  of 
appellant  W.  C.  GoodaU  from  the  managenient  of  the 
association. 

The  bill  concluded  with  a  general  prayer  for  sum- 
mons and  an  injunction. 

The  chancellor  ordered  the  issuance  of  a  temporary 
writ  of  injunction  as  follows:  ''Therefore,  by  these 
presents,  we  command  you  and  each  of  you  to  desist 
and  you  are  hereby  enjoined  and  restrained  from 
making  any  contract  for  the  reinsurance  of  the  mem- 
bers of  the  Bankers  Accident  Insurance  Company,  pro- 
viding for  a  commission  or  gratuity  for  themselves,  or 
either  of  them,  either  directly  or  indirectly,  and  from 
interfering  with  W.  C.  Goodall  in  the  discharge  of  his 
duties  as  president  of  the  Bankers  Accident  Insur- 
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ance  Company,  and  that  Silas  Cook  is  hereby  re- 
strained and  enjoined  from  presiding  at  members'  or 
directors*  meetings  of  said  Bankers  Aocident  Insur- 
ance Company  until  further  order  of  the  court  in  the 
premises.** 

Appellees  filed  an  answer  denying  all  of  the  material 
allegations  of  the  bill  and  averred  that  about  June, 
1915,  dissensions  arose  between  the  president,  W.  C. 
Goodall,  and  the  secretary,  J.  A.  Goodall,  that  threat- 
ened the  destruction  of  the  company's  business;  that 
the  board  on  November  26th,  accepted  the  resignation 
of  W.  C.  Goodall  theretofore  tendered ;  that  the  resig- 
nation of  said  W.  C.  Goodall  was  not  obtained  by  any 
misrepresentation,  misstatement,  promise  or  induce- 
ment, but  that  the  resignation  was  obtained  and 
demanded  for  the  sole  and  only  reason  that  the  dis- 
sensions of  the  president  and  secretary  threatened  to 
destroy  the  business  of  the  company,  and  that  the  in- 
terests of  the  company  required  such  action.  Formal 
replication  was  filed  to  the  answer,  and  said  cause  was 
heard  upon  the  merits. 

At  the  conclusion  of  complainants*  evidence,  appel- 
lees moved  to  dissolve  the  injunction  and  dismiss  the 
bill  for  want  of  equity.  Thereupon  the  chancellor 
made  the  following  findings:  **That  the  resignation  of 
W.  C.  Goodall  as  president  was  tendered  and  accepted 
by  the  board  of  directors  on  the  26th  of  November, 
1915,  and  that  thereafter  he  ceased  to  be  president; 
that  J.  A.  Goodall  had  not  negotiated  with  the  Wash- 
ington Life  and  Accident  Company  for  the  reinsurance 
of  the  members  of  the  Bankers  without  the  knowledge 
and  consent  of  the  other  defendants ;  that  the  resigna- 
tion of  W.  C.  Goodall  was  voluntarily  given ;  that  there 
was  no  equity  in  the  bill  and  that  the  complainants 
wholly  failed  to  establish  the  averments  of  the  bill  and 
that  the  injunction  was  improvidently  issued  without 
any  grounds  therefor,  and  entered  an  order  dissolving 
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the  injunction  and  dismissing  the  bill  for  want  of 
equity.'' 

Thereupon  appellees  filed  a  motion  for  an  order  of 
restitution  of  the  effects  and  property  of  the  Bankers 
Accident  Insurance  Company.  Over  the  objection  of  ' 
appellants  the  chancellor  heard  testimony  as  to  the 
property  said  to  be  in  the  possession  of  the  appellants 
under  the  writ  of  injunction.  After  a  hearing  on  said 
motion,  the  chancellor  found  that  at  the  time  of  the 
service  of  the  writ  upon  him  that  Silas  Cook  was  in 
possession  of  the  effects  of  the  Bankers  as  president 
and  that  in  obedience  to  the  command  of  the  writ  he 
surrendered  possession  to  W.  C.  Goodall,  and  it  was 
ordered  that  said  W.  C.  Goodall  restore  the  possession 
of  the  effects  of  said  company  to  Cook  as  president ; 
that  in  event  of  his  refusal  to  so  turn  over  the  effects 
that  a  writ  of  restitution  issue  to  the  sheriff  to  put  said 
Cook  in  possession  thereof,  and  that  the  bill  be  dis- 
missed for  want  of  equity. 

It  is  first  contended  by  appellants  that  the  court 
erred  in  dissolving  the  temporary  injunction  issued  in 
this  case  and  in  failing  to  make  the  same  perpetual. 

The  theory  of  appellants  being  that  J.  A.  Goodall, 
the  secretary,  and  who  was  also  one  of  the  directors, 
and  certain  other  of  the  directors  were  attempting  to 
reinsure  and  transfer  the  risks  held  by  the  Bankers 
Accident  Insurance  Company  in  order  to  enable  them 
to  convert  the  assets  of  said  association  controlled  by 
them  as  its  oflScers  to  their  own  use.  The  evidence  in 
the  record  in  our  judgment  does  not  bear  out  this  con- 
tention, and  even  if  it  did,  under  the  statutes  of  this 
State  governing  the  transfer  of  risks  of  the  character 
held  by  the  above  named  association,  the  officers  of  the 
association  do  not  possess  the  power  necessary  to 
make  said  transfer.  The  transfer  can  only  be  made 
under  the  provisions  of  the  statute  by  a  two-thirds  vote 
of  the  members  holding  certificates  in  said  association. 
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Section  245  of  chapter  73,  Hurd's  Revised  Statutes 
1913  (J.  &  A.  T[  6564),  provides  as  follows:  ''No  such 
corporation  under  the  laws  of  this  State  shall  transfer 
its  risks  to,  or  reinsure  them  in  any  other  corporation, 
unless  the  contract  of  transfer  or  reinsurance  is  first 
submitted  to  and  approved  by  a  two-thirds  vote  of  a 
meeting  of  the  insured,  called  to  consider  the  same,  of 
which  meeting  a  written  or  printed  notice  shall  be 
mailed  to  each  member,  certificate  or  policy  holder  at 
least  thirty  days  before  the  day  fixed  for  such  meeting. 
If  such  transfer  or  reinsurance  shall  be  approved, 
every  member,  certificate  or  policy  holder  of  the  cor- 
poration, who  shall  file  with  the  secretary  thereof, 
within  ten  days  after  the  meeting,  a  written  notice  of 
his  preference  to  be  transferred  to  some  other  corpora- 
tion than  that  named  in  the  contract  shall,  be  accorded 
all  the  rights  and  privileges,  if  any,  in  aid  of  such 
transfer  as  would  have  been  accorded  under  the  terms 
of  such  contract,  had  he  been  transferred  to  the  cor- 
poration named  therein. ' ' 

It  requires  a  two-thirds  vote  of  all  the  members, 
after  notice,  to  transfer  the  risks  to  some  other  com- 
pany, and  the  reinsurance  contract  must  be  submitted 
to  the  meeting  and  include  all  of  the  members.  Bolles 
V.  Mutual  Reserve  Fund  Life  Ass'n,  220  HI.  400; 
Brown  v.  Mutual  Reserve  Fund  Life  Ass'n,  224  111.  576. 

The  provisions  of  the  statute  with  reference  to  the 
transfer  of  members  or  risks  in  an  accident  association 
of  the  character  here  involved  enter  into  and  become  a 
part  of  the  contract  of  transfer  just  the  same  as 
though  the  provisions  of  the  statute  were  written  into 
the  articles  of  transfer.  Bolles  v.  Mutual  Reserve 
Fund  Life  Ass'n,  supra;  Brown  v.  Mutual  Reserve 
Fund  Life  Ass'n,  supra. 

We  are  therefore  of  the  opinion  that  appellees,  as 
oflScers  and  directors  of  the  Bankers  Accident  Insur- 
ance Company,  had  no  power  or  authority  to  transfer 
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the  risks  covered  by  this  association  or  to  effect  a  rein- 
surance of  the  members  of  said  association  in  any 
other    organization.    Such    transfer    could    only    be 
effected  in  the  manner  provided  by  statute,  and  the 
efforts  of  appellees  to  effect  such  transfer  without  sub- 
mitting the  same  to  a  vote  of  the  members  of  said 
association  would  be  ineffectual.     The  temporary  in- 
junction sued  out  restraining  appellees  from  making 
any  contract  for  the  reinsurance  of  the  members  of  the 
Bankers  Accident  Insurance  Company  was  therefore 
wholly  unnecessary  and  the  trial  court  was  without 
jurisdiction  to  issue  the  same.    Officers  of  an  insurance 
corporation  of  the  character  here  in  question  have  the 
right  to  discuss  questions  of  policy  with  regard  to  the 
management  or  control  of  the  business  of  such  associa- 
tion, even  to  the  extent  of  the  question  of  the  advisa- 
bility of  consolidating  it  with  another  association  of 
the  same  character  or  the  advisability  of  reinsuring 
the  risks  held  by  the  association  represented  by  them 
in  a  different  insurance  association.*  These  are  mat- 
ters that  usually  precede  submitting  the  question  of 
consolidation  or  the  transfer  of  risks  to  a  vote  of  the 
members  of  the  association.    The  acts  of  appellees  in 
this  case,  we  think,  as  shown  by  the  record,  would  not 
warrant  the  conclusion  that  they  were  intending  to 
violate  the  provisions  of  the  statute  or  were  attempt- 
ing to  transfer  the  risks  of  the  Bankers  Accident 
Insurance    Company    without    first    submitting    that 
question  to  a  vote  of  the  members. 

The  next  question  which  arises  on  the  record  in  this 
case  is  as  to  the  jurisdiction  of  the  court  to  determine 
who  were  the  officers  of  said  Bankers  Accident  Insur- 
ance Company.  The  trial  court  after  finding  that  the 
injunction  should  be  dissolved  finds  that  Silas  Cook 
was  the  president  of  the  Bankers  Accident  Insurance 
Company  and  that  W.  C.  Goodall  was  not  such  presi- 
dent.  When  a  bill  is  dismissed  for  want  of  equity,  the 
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court  ordinarily  makes  no  findings  of  fact  other  than 
to  find  the  equities  with  the  defendants.  We  are  in- 
clined to  the  opinion  in  this  case  that  there  was  no 
occasion  for  departing  from  that  rule,  and  that  the 
court's  finding  with  reference  to  who  was  or  was  not 
rightfully  the  president  of  the  Bankers  Accident  In- 
surance Company  was  not  a  proper  finding. 

It  might  be  further  observed  that  the  injunction  in 
this  case  was  not  served  until  the  13th  day  of  January, 
1916,  and  on  that  day  the  members  of  the  company 
held  elections  for  the  purpose  of  electing  directors  and 
officers  of  said  association,  and  the  question  who  was 
or  was  not  the  president  of  said  association  prior  to 
that  time  is  not  a  very  vital  question  in  this  case. 

The  next "  question  raised  by  the  assignment  of 
errors  is  whether  the  court  in  dissolving  the  injunction 
and  dismissing  the  bill  for  want  of  equity  should  have 
entered  an  order  requiring  W.  C.  Goodall  to  return  to 
Silas  Cook  the  property  of  said  association.  It  is  con- 
tended by  appellants  that  it  is  the  duty  of  a  court  of 
equity,  when  it  has  jurisdiction  of  a  cause,  to  make  a 
complete  decision  upon  all  points  before  it.  This 
proposition  we  concede  to  be  correct,  but  the  court  in 
this  cause,  having  dissolved  the  temporary  injunction 
issued  by  it  and  dismissed  the  bill  for  want  of  equity, 
had  no  jurisdiction  to  then  go  on  and  undertake  to 
determine  who  was  the  president  of  the  board  of 
directors  of  said  association.  Neither  had  it  jurisdic- 
tion to  enter  an  order  undertaking  to  dispose  of  the 
possession  of  the  personal  property  of  said  associa- 
tion. 

It  might  be  further  observed  that  there  is  nothing 
in  the  bill  on  which  to  base  an  order  of  that  character. 
The  bill  was  solely  a  bill  for  injunction,  and  the  tem- 
porary injunction  which  had  been  granted  by  said 
court  did  not  undertake  to  dispose  of  the  possession  of 
the  personal  property  in  question.    There  was  there- 
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fore  no  basis  for  the  contention  that  the  court,  after 
having  dissolved  the  injunction  and  dismissed  the  bill 
for  want  of  equity,  should  then  have  a  hearing  in  refer- 
ence to  the  custody  of  the  personal  property  and  to 
enter  an  order  disposing  of  the  same.  If  appellants 
are  wrongfully  withholding  any  of  the  personal  prop- 
erty of  said  association  from  the  proper  authorities, 
the  law  affords  eai  ample  remedy  to  regain  possession 
thereof,  and  the  remedy  should  be  sought  there. 

The  order,  therefore,  will  be  that  the  judgment  of 
the  City  Court  dismissing  the  bill  for  want  of  equity 
and  dissolving  the  injunction  be  affirmed.  The  order 
designated  an  order  of  restitution  will  be  reversed  and 
cause  will  be  remanded  with  directions  to  vacate  si^id 
order  of  restitution. 

The  costs  of  the  appeal  in  this  case  will  be  equally 
divided  between  appellants  and  appellees. 

Affirmed  in  part  and  reversed  in  part  with  direc- 
tions. 


F.  W.  Hummel  and  E.  8.  Needs^  trading  as  Hummel  & 
Needs,  Appellants,  t.  G.  F.  Freshwater  et  al.. 
Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Crawford  county;  the  Hon. 
Chabi^s  H.  Muxes,  Judge,  presiding.  Heard  in  this  court  at  the 
Blarch  term»  1916.     Affirmed.     Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Petition  by  F.  W.  Hummel  and  E.  S.  Needs,  copart- 
ners, trading  as  Hummel  &  Needs,  complainants, 
against  C.  F.  Freshwater  (J.  L.  Barnes,  C.  M.  Schuder, 
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Henry  Labowitz  and  Louie  lindenbaum,  copartners, 
trading  as  the  LawrenceviUe  Salvage  Company),  the 
Western  Supply  .&  Wrecking  Company,  a  corporation, 
and  the  Independent  Torpedo  Company,  a  corporation, 
defendants,  to  enforce  a  mechanic's  lien  for  drilling  a 
well.  From  a  judgment  refusing  to  hold  Barnes,  Schu- 
der  and  the  LawrenceviUe  Salvage  Company  person- 
ally liable,  the  Western  Supply  &  Wrecking  Company, 
Independent  Torpedo  Company  and  complainants. ap- 
peal. 

MoCabty  &  Abnold  and  Nbwlin,  Pabkeb  &  Nbwlin, 
for  appellants. 

Gboegb  W.  Lackey  and  Noah  M.  Tohill,  for  appel- 
lees. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pbikcipal  and  agent,  f  8* — iDhat  is  insuUMent  evidence  to 
prove  agency.  The  declarations  of  an  alleged  agent  alone  are  not 
sufficient  to  prove  his  agency. 

2.  Principal  and  agent,  §  8* — wTiat  evidence  is  necessary  to  es- 
tablish liahility  of  persons  as  principals.  Where  the  owner  of  a 
certain  oil  lease  contracted  with  three  persons  to  sell  to  each  a  one- 
fourth  interest  in  a  well  he  proposed  building  when  same  was  com- 
pleted, and  on  completion  of  such  well  by  him  such  interests  were 
assigned  to  and  paid  for  by  said  parties,  and  thereafter  liens  for 
supplies  for  the  construction  of  the  well  furnished  to  the  owner 
were  filed  and  suit  brought  thereon  and  the  materials  sold  to  satisfy 
such  liens,  leaving  a  deficiency  for  which  a  personal  decree  was 
entered  against  such  owner  alone,  held  that  in  order  to  hold  them 
to  any  personal  liability  it  would  be  necessary  to  prove  said  owner 
was  their  agent  ether  by  positive  evidence  or  by  the  facts  and 
circumstances  surrounding  the  transaction. 

•S«e  niinolfl  Note*  DlgMt,  Yols.  XI  to  ZY,  and  CnmnlatfTe  Qoartorly,  kuii« 
tople  and  Metlon  iiiimber. 
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Mary  NewUrk^  Administratrix  of  the  Estate  of  Frank 
P.  NewUrk^  Deceased,  Appellee,  t.  Albert  F.  Gross, 
Appellant. 

L  Appeal  and  ebbob — when  ffiving  unnecessary  instruction  is 
harmless  error,  Olvlng  an  instmction  which  was  unnecessary  be- 
cause It  covered  a  question  not  raised  in  the  case  Is  not  reversible 
error  on  that  account 

2.  Nkgugxnce,  f  213^ — when  instruction  not  misJeading,  Where 
an  instruction  in  an  action  for  shooting  plaintiff's  intestate  was  to 
the  effect  that  if  the  jury  believed  from  the  evidence  that  the  de- 
ceased was  shot  by  the  discharge  of  a  gun  in  the  possession  or  con- 
trol of  the  defendant  "at  or  immediately  before  the  time  of  its 
discharge/'  etc.,  held  that  the  word  "immediately"  is  generally  un- 
derstood as  meaning  "instantly,  directly,  without  delay,  forthwith," 
etc.,  and  that  its  use  could  not  have  misled  the  Jury. 

3.  iNSTBucnoNs,  I  120* — when  properly  refused.  It  is  not  error 
to  refase  to  give  an  instruction  not  based  on  the  evidence. 

4.  Neguoengb,  §  151* — when  tmrden  of  proof  <is  to  freedom  from 
is  on  person  holding  exploding  weapon,  A  person  In  the  sole  con- 
trol, possession  and  management  of  a  dangerous  weapon  at  the 
time  it  explodes  and  injures  another  person  has  the  burden  of 
showing  that  such  explosion  was  not  by  any  negligence  or  fault  on 
his  part 

6.  Nboligknge,  I  191^ — when  freedom  from  contributory  negli- 
gence is  a  question  for  the  jury.  In  an  action  for  shooting  plain- 
tilTs  intestate,  held  that  it  was  a  question  of  fact  for  the  Jury 
whether  the  defendant  was  without  fault  at  the  time  of  the  injury, 
and  their  finding  should  not  be  disturbed  unless  agai^ist  the  mani- 
fest weight  of  the  evidence. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon.  James 
G  McBbide,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Aifirmed.  Opinion  filed  November  13,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

FoBD  &  Jokes,  for  appellant. 

NoLEMAN  &  Smith  and  J.  J.  McGaffigan,  for  appel- 
lee. 

•See  miiMls  KotM  Dls«st,  Yols.  XI  to  XV,  and  CnmalaUTe  Qimrtorly, 
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Me.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

The  record  in  this  case  discloses  that  on  December  3, 
1914,  while  appellant  and  appellee's  intestate  were 
hunting  near  the  home  of  appellee's  intestate,  the  gun 
of  appellant  was  discharged  and  its  contents  took 
effect  in  the  right  limb  of  appellee's  intestate  between 
the  hip  and  the  knee.  The  injury  occurred  about 
2  p.  m.  in  the  afternoon,  and  at  8  p.  m.  in  the  evening 
death  resulted  therefrom. 

An  action  in  trespass  was  instituted  by  appellee  as 
administratrix  of  her  husband's  estate  in  the  Circuit 
Court  of  Clinton  county  against  appellant  resulting  in 
a  verdict  and  judgment  of  $1,900  against  appellant, 
from  which  judgment  he  prosecutes  this  appeal. 

It  is  first  contended  by  appellant  that  the  court  erred 
in  refusing  to  exclude  the  evidence  and  peremptorily 
instruct  the  jury  to  find  him  not  guilty.  Without  going 
into  a  detailed  consideration  of  the  evidence  in  the  rec- 
ord, it  will  be  sufficient  to  say  that  taking  the  evidence 
with  the  proper  inferences  to  be  drawn  therefrom  it 
was  sufficient  to  go  to  the  jury  and  there  was  no  error 
in  the  trial  court  refusing  to  give  appellant's  peremp- 
tory instructions. 

It  is  next  insisted  by  appellant  that  the  trial  court 
erred  in  giving  the  second  and  third  instructions  given 
on  behalf  of  appellee.  Instruction  No.  2  is  as  follows : 
**The  court  instructs  the  jury  that  if  you  believe  from 
a  preponderance  of  the  evidence  in  this  case  that  the 
deceased,  Frank  P.  Newkirk,  while  he  was  using  ordi- 
nary care  for  his  own  safety,  was  wounded  as  the  re- 
sult of  the  discharge  of  a  gun  which  was  in  the  control 
of  the  defendant,  Albert  F.  Gross,  at  or  immediately 
before  the  time  of  said  shooting,  then  it  is  not  essential 
for  the  plaintiff  to-  prove  in  order  to  recover  in  this 
case  that  the  shooting  of  her  husband  was  done  wil- 
fully or  intentionally  by  the  said  Albert  F.  Gross." 
The  cpniplaint  made  as  to  this  instruction  is  that  the 
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court  erred  in  instructing  the  jury  that  it  was  not 
necessary  for  appellee  to  recover  in  this  case  to  prove 
"that  the  shooting  of  her  husband  was  done  wilfully 
or  intentionally  by  the  said  Albert  F.  Gross.''  We  do 
not  understand  from  the  argument  of  appellant 's  coun- 
sel that  this  instruction  does  not  state  a  correct  princi- 
ple of  law,  but  it  is  argued  that  as  no  question  was 
made  that  the  shooting  was  intentional  or  wilful,  an 
instruction  in  regard  thereto  would  tend  to  mislead  tho 
jury  as  to  the  issues  involved.  While  the  giving  of  thi 
instruction  may  have  been  unnecessary  in  this  case,  the 
giving  of  the  same  was  certainly  not  such  error  as  to 
require  a  reversal  of  the  judgment  on  that  account. 

Appellee's  third  instruction  is  as  follows:  **The 
court  instructs  the  jury  that  if  you  believe  from  a  pre- 
ponderance of  the  evidence  in  this  case  that  the  said 
Prank  P.  Newkirk,  while  in  the  exercise  of  ordinary 
care  for  his  own  safety,  was  shot  by  the  discharge  of  a 
gun  which  was  wholly  in  the  possession  or  control  of 
the  defendant,  Albert  F.  Gross,  at  or  immediately  be- 
fore the  time  of  its  discharge,  and  that  the  said  Frank 
P.  Newkirk  died  as  the  result  of  said ,  shooting,  then, 
although  you  may  further  believe  from  the  evidence 
that  the  said  Gross  did  not  intentionally  discharge 
said  gun  at  the  said  Newkirk,  yet  if  you  further  believe 
from  the  evidence  that  said  gun  was  discharged  by  the 
reason  of  the  negligent  or  careless  manner  in  which 
said  gun  was  then  and  there  handled  or  manajred  by 
said  Gross,  then  yon  may  find  the  defendant  guilty. ' ' 
The  complaint  made  to  this  instruction  is  the  use  of 
the  words  **at  or  immediately  before  the  time  of  its 
discharge,"  it  being  contended  that  the  statement  in 
the  instruction  would  tend  to  mislead  the  jury  and 
that  the  instruction  did  not  state  a  correct  principle 
of  law.  The  word  **  immediately "  used  in  the  instruc- 
tion is  a  word  of  such  common  acceptation  that  we  do 
not  think  the  jury  would  have  been  misled  thereby. 
As  generally  understood,   the   word  has   much   the 
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same  meaning  as  instantly,  directly,  without  delay, 
forthwith,  etc.  *'  'Immediately'  implies  without  any 
interposition  of  other  occupation;  instantly,  or  instan- 
taneously; in  an  instant,  or  without  any  intervention 
of  time;  directly,  without  any  division  of  attention.*' 
Streeter  v.  Streeter,  43  HI.  165. 

We  do  not  believe  there  was  any  substantial  error  in 
the  court  giving  this  instruction  and  we  fail  to  see  how 
the  jury  cocld  have  been  misled  to  the  hurt  of  appel- 
lant thereby. 

It  is  next  insisted  that  the  court  erred  in  refusing 
the  ninth,  tenth  and  eleventh  instructions  presented  on 
behalf  of  appellant.  So  far  as  instruction  No.  9  pre- 
sents a  correct  principle  of  law,  it  was  covered  by 
other  instructions  given  on  behalf  of  appellant.  In- 
structions 10  and  11  assumed  as  facts  matters  not  sup- 
ported by  the  evidence.  In  other  words,  instructions 
10  and  11  are  not  based  on  evidence  in  the  record.  In- 
stead of  it  being  error  in  the  court  refusing  to  give 
instructions  10  and  11,  the  court  would  have  erred  had 
it  given  said  iustructions.  We  think  so  far  as  the 
instructions  in  this  case  are  concerned,  the  court  lib- 
erally instructed  the  jury  on  behalf  of  appellant,  giv- 
ing some  eight  instructions,  which  we  think  covered 
appellant's  theory  of  the  case  so  far  as  his  theory  was 
supported  by  the  law.  Only  three  instructions  were 
given  on  behalf  of  appellee. 

It  is  also  contended  by  appellant  that  the  verdict  is 
against  the  manifest  weight  of  the  evidence.  Appel- 
lant's counsel  concede  in  their  argument,  quoting 
from  page  5  of  their  brief :  *  *  That  one  in  the  control, 
possession  and  management  of  a  dangerous  weapon, 
who,  while  so  in  possession  and  control  of  the  same, 
permits  it  to  explode  and  injure  another,  casts  the  bur- 
den upon  him  to  show  that  it  was  not  by  any  negligence 
or  fault  upon  his  part. ' '  This,  we  understand,  to  be  a 
substantially  correct  statement  of  the  law  covering 
this  character  of  case.    Atchison  v.  Dvllam,  16  HI. 
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App.  42 ;  ZoeUer  v.  Schmitz,  172  111.  App.  167 ;  Harri- 
son V.  Allen,  179  HI.  App.  520. 

In  Atchison  v.  Dulla/nv,  sv/pra,  the  court  after  dis- 
cussiiig  a  line  of  cases  involving  injuries  by  firearms 
at  page  46  says :  *  *  These  adjudications  which  we  ad- 
mit as  authorities,  and  give  our  unqualified  approval  to 
the  conclusions  therein  reached,  clearly  show  how 
strictly  the  law  holds  a  party  responsible  for  injuries 
inflicted  upon  another  in  the  use  or  handling  of  fire- 
arms. They  determine  that  if  a  person  is  injured  by 
the  discharge  of  a  gun  in  the  hands  of  another  who  has 
entire  control  of  it,  the  burden  is  cast  upon  the  latter 
to  prove  that  the  gun  was  not  fired  at  him  either  in- 
tentionally or  negligently,  but  the  result  was  inevitable 
and  without  the  least  fault  upon  his  part ' ' 

The  court  further  says :  *  *  Firearms  are  not  usually 
discharged  without  the  intervention  of  some  human 
agency.  A  presumption,  therefore,  almost  conclusive 
in  its  character,  is  raised,  that  when  such  weapons  are 
discharged  while  in  the  possession  and  control  of  an- 
other, the  firing  is  caused  either  by  design,  carelessness 
or  inadvertence  upon  his  part.  ^ ' 

In  Zoeller  v.  Schmitz,  supra,  at  page  169  the  court 
says:  **The  rule  is  that  if  a  person  is  injured  by  the 
discharge  of  a  gun  in  the  hands  of  one  who  has  entire 
control  of  it,  the  burden  is  upon  the  latter  to  prove  that 
the  gun  was  not  fired  by  him,  either  intentionally  or 
negligently,  but  that  the  result  was  inevitable  and 
without  the  least  fault  upon  his  part.  Atchison  v.  DuU 
lam,  16  m.  App.  42;  Cole  v.  Fisher,  11  Mass.  137; 
Bahd  V.  Manning,  112  Mich.  24;  Morgan  v.  Cox,  22 
Mo.  373.  In  the  cases  cited  it  would  seem  that  the 
weapon  was  in  the  hands  of  the  defendant,  but  we 
think  the  rule  should  be  the  same  whether  the  gun  was 
actually  in  the  hands  of  the  defendant  or  in  his  lap,  as 
in  the  case  before  us. ' ' 

In  Harrison  v.  Allen,  supra,  being  a  case  from  this 
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district,  this  court  cites  and  approves  the  language 
used  in  Atchison  v,  Dullam,  supra. 

It  is  contended  by  appellant  that  the  shooting  of  ap- 
pellee ^s  intestate  was  purely  accidental  without  any 
negligence  on  the  part  of  appellant,  and  occurred  while 
appellant  and  appellee's  intestate  were  hunting;  that 
appellant  tripped  and  fell  with  his  ^m  on  his  shoulder 
at  the  time  and  that  when  the  gun  struck  the  ground  it 
exploded,  the  shot  therefrom  lodg'ing  in  the  right  limb 
of  appellee's  intestate  between  the  hip  and  the  knee. 
It  is  conceded  that  appellant  and  appellee's  intestate 
were  only  about  thirty  or  thirty-fiye  feet  apart  at  the 
time  the  injury  occurred ;  they  were  quail  hunting  and 
the  shot  which  lodged  in  the  limb  of  appellee's  intes- 
tate were  small  bird  shot.  The  testimony  of  appellee 
and  her  son  Frazier  Newkirk,  a  young  man  about 
eighteen  years  of  age,  is  to  the  effect  that  appellant 
and  appellee 's  intestate  had  been  gone  from  the  house 
some  thirty  minutes  when  appellant  came  running  to 
the  house  of  appellee's  intestate  hallooing,  and  upon 
the  son  inquiring  of  appellant,  **What  is  the  matter, 
Mr.  Gross!"  appellant  replied,  '*I  have  shot  your 
father's  leg  off  from  here  on  down  and  he  fell  right 
down  in  the  water."  On  the  other  hand,  appellant 
testified  in  his  own  behalf,  in  reference  to  this  conver- 
sation, that  after  the  injury  occurred  he  went  to  the 
house,  and  that  appellee's  son  asked  him  what  had  hap- 
pened, and  in  answer  he  said :  *  *  I  told  him  I  had  fallen 
and  shot  Frank  Newkirk  in  the  leg."  Frazier  New- 
kirk, son  of  appellee,  testified  that  when  he,  appellant, 
and  one  or  two  of  the  neighbors  went  to  the  place 
where  appellee's  intestate  was  lying  after  his  injury, 
appellant  said  to  appellee's  intestate,  '* Frank,  you 
know  I  did  not  intend  to  do  it,"  and  that  appellee's 
intestate  replied,  ** Albert,  I  know  you  didn't."  Also, 
that  appellee 's  intestate  stated  to  one  of  the  neighbors, 
who  was  in  the  house  of  appellee 's  intestate  the  after- 
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noon  of  the  injury,  that  the  shooting  was  accidental. 

An  attempt  was  made  to  impeach  Frazier  Newkirk 
by  showing  that  he  made  different  statements  with 
reference  to  what  appellant  had  said  at  the  home  of 
appellee's  intestate  immediately  after  the  injury,  the 
effect  of  the  testimony  being  that  he  had  stated  in  the 
presence  of  these  witnesses  that  appellant  said  that  he 
had  caught  his  foot  in  the  grass  and  fell  down  and  shot 
appellee's  intestate  in  the  leg.  This  evidence  tended 
to  impeach  the  testimony  of  appellee 's  son,  but  we  are 
of  the  opinion  that  taking  the  whole  testimony  as 
shown  by  the  record  it  was  a  question  for  the  jury  to 
determine  as  to  whether  or  not  the  shooting  of  appel- 
lee's intestate  was  without  the  fault  of  appellant.  It 
was  conceded  by  appellant  in  his  argument  that  imme- 
diately prior  to  the  discharge  of  his  gun  he  had  the 
complete  possession  and  control  thereof.  (Quoting 
from  page  20  of  appellant's  brief),  '*We  confess  that 
Gross,  immediately  prior  to  the  discharge  of  the  gun, 
had  the  complete  possession  and  control  thereof,  and 
did  not  lose  control  of  the  same  until  after  he  fell  to 
the  ground."  The  burden  under  the  authorities  above 
cited  was  on  appellant  to  prove  that  the  shooting  of  ap- 
pellee's  intestate  was  without  fault  on  his  (appel- 
lant's) part.  There  is  no  testimony  in  the  record 
proving  or  tending  to  prove  what  degree  of  care  ap- 
pellant was  using  just  at  and  immediately  prior  to  the 
time  his  gun  was  discharged. 

There  was  no  serious  error  in  the  instructions  and, 
as  there  is  no  complaint  with  reference  to  the  rulings 
of  the  court  on  the  admission  and  exclusion  of  evi- 
dence, it  was  a  question  of  fact  for  the  jury  as  to 
whether  or  not  appellant  was  without  fault  at  the  time 
of  the  injury,  and  their  finding  on  that  question  should 
not  be  disturbed  unless  against  the  manifest  weight  of 
the  evidence.  We  are  unable  to  say  that  the  jury  were 
not  warranted  in  their  findings. 


86  Appellate  Courts  of  Illinois. 

Sternberger  v.   Anheuser-Busch   Brewing   Ass'n,   203    111.   App.   86. 

Finding  no  reversible  error  in  the  record,  the.  judg- 
ment of  the  trial  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  MoBRmE  took  no  part  on  the  hearing  or 
decision  of  this  case. 


Morris  Sternberger^  trading  as  Empire  Furniture 
Company,  Appellee,  t.  Anheuser-Busch  Brewing 
Association,  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robest 
H.  Flannigan,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Action  by  Morris  Sternberger,  trading  as  Empire 
Furniture  Company,  plaintiff,  against  Anheuser-Busch 
Brewing  Association,  a  corporation,  defendant,  to  re- 
cover for  certain  saloon  furnishings  that  plaintiff 
claimed  to  have  sold  to  defendant.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals. 

Dan  McGlynn,  for  appellant. 

Keefb  &  Sullivan,  for  appellee. 

Mb.  Justice  Boggs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    Appeal  and  ebbob,  |  1411* — when  finding  of  jury  hOMed  on  ooi|- 

fiicting  evidence  will  not  be  disturbed.    The  finding  of  the  jury  upon 

1 
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a  disputed  qnestion  of  fact  when  amply  supported  by  the  evidence 
will  not  be  disturbed. 

2.  CoBPORATTONs,  {  355* — When  evidence  inSoient  to  shovo  au- 
thority of  agent  to  make  contract.  Where  the  evidence  tended  to 
sliow  that  the  manager  of  a  beer  company's  office  had  authority  to 
lease  and  rent  out  saloons,  sell  beer  and  collect  money,  and  was  a 
salesman  and  general  man  of  said  company,  and  claimed  to  have 
aathority  to  buy  certain  saloon  furnishings,  acd  said  company's 
vice  president  said  the  matter  should  be  settled  with  said  manager 
as  local  agent,  held  that  the  Jury  were  warranted  in  finding  said 
manager  had  authority  to  enter  Into  a  contract  for  the  purchase  of 
such  furnishings. 

S.  CoBPOBATioNB,  §  355* — tohcn  evidence  is  aulfMent  to  ahoto 
agency  of  local  manager  of  corporation  to  transact  business.  Evi- 
dence held  to  show  that  the  defendant  beer  company  had  in  making 
a  certain  person  manager  of  its  local  office  in  East  St  Louis  clothed 
him  with  apparent  authority  to  transact  all  business  of  the  char- 
acter said  company  was  transacting  in  that  city,  including  the 
purchase  of  certain  saloon  furnishings. 

4.  COBPORATioNB,  §  355* — When  bound  by  acts  of  agent.  A  cor- 
poration is  bound  by  the  acts  of  its  agent  when  it  clothes  such 
agent  with  apparent  authority  to  transact  certain  business,  even  if, 
as  a  matter  of  fact.  It  has  not  so  authorized  him. 


Bora  M.  Biggin^  Appellee^  y.  Martin  Eeek^^Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Madison  county;  the  Hon.  H.  B. 
Eaio5,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.  Affirmed.  Opinion  filed  November  13,  1916.  Rehearing  de- 
nied and  opinion  modified  and  refiled  January  13,  1917.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Dora  M.  Eiggin,  plaintiff,  against  Martin 
Keck,  defendant,  to  try  the  right  to  property  taken  by 
defendant  under  an  attachment.    From  a  judgment  in- 
favor  of  plaintiff,  defendant  appeals. 

*flc6  lUtnoU  Note*  DlgMt,  Vols.  XI  to  XV,  and  OumuUiUTe  Qtuurterlr,  anme 
liple  tnA  section  nombor. 
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J.  L.  Simpson,  for  appellant. 

Geebs  &  Gebbs,  for  appellee. 

Mb.  Justioe  Boggs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  AcKNowLEDaMENT,  §  34* — whot  does  not  constitute  fatal  omU- 
sion  in  hy  justice  of  the  peace.  The  omission  of  the  words  "and 
entered  by  me"  made  by  a  Justice  of  the  peace  in  his  certificate  of 
acknowledgment  to  a  bill  of  sale  does  not  render  such  bill  of  sale 
void  as  to  third  parties. 

2.  Acknowledgment,  §  44* — when  presumed  that  proper  entry  of 
certificate  of  is  entered  in  record  of  justice  of  the  peace.  It  will  be 
presumed,  on  appeal,  in  absence  of  evidence  to  the  contrary,  that 
an  entry  of  a  certificate  of  acknowledgment  to  a  bill  of  sale  was 
entered  by  a  Justice  of  the  peace  in  his  records. 

3.  Fraudulent  conveyances,  §  89* — when  hill  of  sale  hy  husband 
to  wife  is  valid.  Where  a  husband  is  indebted  to  his  wife,  at  the 
time  he  executes  a  bill  of  sale  tq  her  of  certain  personal  property, 
and  said  bill  of  sale  is  made  upon  a  sufiicient  consideration  and  is 
a  fair  transaction,  it  is  valid  and  binding  notwithstanding  he  may 
be  at  the  time  indebted  to  other  parties. 

4.  Fraudulent  conveyances,  §  284* — when  good  faith  in  makinff 
transfer  is  question  for  jury.  The  question  whether  a  husband's 
conveyance  to  his  wife  of  certain  personal  property  is  for  a  bona 
fide  debt  to  her  and  made  in  good  faith  and  not  in  fraud  of  the 
rights  of  creditors  is  one  of  fact  for  the  Jury,  and  their  finding 
should  not  be  disturbed  unless  against  the  manifest  weight  of  the 
evidence. 

5.  Appeal  and  error,  {  1562* — when  refusal  of  abstract  instruc- 
tion is  harmless  error.  The  refusal  of  an  instruction  which  is  ab- 
stract in  form  though  correct  in  announcing  the  principle  of  law 
is  discretionary  with  the  court  and  is  not  reversible  error,  particu- 
larly if  such  instruction  is  long  and  involved  and  would  tend  to  con- 
fuse rather  than  enlighten  the  Jury. 

6.  Appeal  and  error,  {  1525* — when  defective  instructions  are 
not  reversihly  erroneous.  Instructions  are  to  be  taken  as  a  whole, 
and  if  when  so  taken  the  Jury  could  not  have  been  misled  by  the 
failure  of  some  of  the  instructions  to  require  the  Jury  to  find  from 
a  preponderance  of  the  evidence,  such  failure  is  not  reversible  error. 
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7.  Appeal  and  ebbob,  §  1546* — when  giving  of  instruction  assum- 
ing fads  is  harmless  error.  An  Instruction  which  assumes  a  fact 
is  erroneous,  but  where  such  instruction  does  not  direct  a  verdict, 
and  the  error  is  not  serious  when  the  instruction  is  considered  with 
other  instructions,  and  the  facts  assumed  arise  only  incidentally,  the 
glYing  of  such  Instruction  is  not  reversible  error. 


John  Holliday  and  Sarah  Lonnsberry,  Defendants  in 
Error,  t.  O'Gara  Coal  Company,  Plaintiff  in  Error, 

1.  Mines  and  minerals,  §  182* — when  existence  of  dangerous  con- 
dition in  mine  because  of  fallen  electric  wires  is  question  for  jury. 
Where  electric  wires  carrying  current  for  motors  and  machines  in 
a  coal  mine  were  fastened  to  pegs  at  the  top  of  a  narrow  space 
eighteen  inches  wide  and  four  feet  high  on  the  side  of  a  car  track 
but  had  become  detached  and  had  fallen  to  the  ground  a  few  inches 
from  the  outside  rail  for  about  thirty  feet  so  that  plaintifTs'  son,  a 
car  driver,  when  he  went  to  the  rear  of  his  car  by  direction  of  the 
mine  boss  to  remove  a  sprag  placed  under  the  inside  wheel  to  keep 
the  car  from  backing  came  in  contact  with  said  fallen  wires  and 
was  killed,  held  that  whether  a  dangerous  condition  existed  was  a 
question  of  fact  for  the  jury. 

2.  Mines  and  minebai^,  §  194* — when  instruction  is  properly  re- 
cused in  action  for  death  of  miner.  An  instruction  in  an  action  for 
the  death  of  a  miner  which  does  not  include  all  the  elements  to  be 
considered  in  determining  whether  he  was  properly  at  the  place  in 

•  the  mine  where  he  was  killed  is  properly  refused. 

3.  Death.  §  62* — vohen  presumed  that  pecuniary  loss  arises  from 
d«alh  of  child.  The  law  presumes  pecuniary  loss  to  a  parent  from 
the  fact  of  his  child's  death,  but  a  collateral  relative  must  prove 
tlie  deceased  was  in  the  habit  of  furnishing  such  relative  pecuniary 
assistance  or  he  can  only  recover  nominal  damages. 

4.  Appeal  and  EBBcm,  §  1535* — when  omission  of  word  "prepoiv- 
dernnce'*  from  instruction  is  Tuirmless  error.  The  omission  of  the 
vord  "preponderance"  from  an  instruction  requiring  the  Jury  to 
ilnd  "from  the  evidence''  is  not  reversible  error  where  the  instruc- 
tloQB  taken  as  a  series  showed  the  Jury  were  fully  informed  on  the 

cniestlons  of  burden  of  proof  and  preponderance  of  evidence  and 

could  not  have  been  misled. 

*8»e  I11IB0U  Notes  Digest.  YoU.  XI  to  XY.  find  CumalatlYe  Qiuirtorlj,  samo 
tt»te  ud  Mctlon  number. 
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5,  Death,  §  67* — when  verdict  U  not  excessive  for  death  of  child. 
Whdre,  in  an  action  for  damages  for  killing  of  plaintiffs'  son,  the 
deceased  was  shown  to  have  been  earning  $2.56  a  day  and  was  only 
eighteen  years  old,  a  verdict  for  $1,000  was  not  unreasonable. 

Error  to  the  Circuit  Court  of  Saline  county;  the  Hon.  Albebt  W. 
Lewis,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Whitley  &  Combe,  for  plaintiff  in  error ;  Mastin  & 
Sherlock,  of  counsel. 

George  W.  Do  well  and  B.  W.  Pope,  for  defendants 
in  error ;  Parrish,  Parrish  &  Stilwell,  of  counsel. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Defendant  in  error  recovered  a  judgment  in  the 
court  below  for  $1,000,  to  reverse  which  this  writ  of 
error  is  prosecuted. 

It  appears  from  the  record  in  this  case  that  Carl 
Holliday,  a  son  of  the  defendant  in  error,  hereinafter 
called  defendants,  was  killed  while  engaged  at  work  in 
the  mine  of  plaintiff  in  error,  hereinafter  called  plain- 
tiff. The  deceased  was  killed  on  March  1,  1910,  by 
reason  of  having  come  in  contact  with  an  uninsulated 
electric  wire  that  was  used  for  carrying  the  current  of 
electricity  to  the  machines  that  were  engaged  in  under- 
cutting the  coal.  Deceased  had  been  at  work  for  plain- 
tiff for  about  two  weeks  and  was  engaged  as  a  driver, 
pulling  coal  from  the  rooms  into  what  they  call  a  part- 
ing, on  the  west  side  of  the  mine,  and  was  located  in 
the  main  west  entry.  This  parting  was  from  seventy- 
five  to  one  hundred  feet  in  length  and  was  of  the  width 
of  about  thirty  feet,  and  in  it  was  constructed  two 
switches,  one  on  the  north  side  of  the  parting  and  one 
on  the  south  side  thereof;  both  of  which  switches  con- 
nected with  a  single  track  in  the  main  entry  leading  euf 

•See  UUnois  Notes  Diffest,  Vols.  XI  to  XV,  and  CamulatWe  Quarterly,  same 
topic  and  •ectlon  number. 


FoUBTH   DiSTBIOT — ^NoVEMBEB,    1916,  91 


HolHday  et  al.  v.  (yCara  Coal  Co.,* 203  111.  App.  89. 

into  the  works  on  the  west  and  to  the  single  track  ex- 
tending from  the  east  end  of  the  parting  to  the  hoisting 
shaft.  The  empty  cars  were  brought  from  the  hoist- 
ing shaft  with  a  motor  and  placed  upon  the  north 
switch  in  this  parting  and  were  there  taken  by  the 
drivers  west  into  the  several  rooms,  and  when  loaded 
ihey  were  returned  by  the  drivers  and  collected  upon 
the  track  located  upon  the  south  side  of  the  parting, 
from  whence  they  were  hauled  by  the  motor  into  the 
hoisting  shaft.  There  was  a  down  grade  from  the  west 
to  this  parting  and  drivers  in  bringing  in  their  coal 
were  required  to  sprag  their  cars  so  as  to  keep  them 
from  running  through  the  switch  in  the  parting  onto 
the  main  track.  At  the  place  where  the  spragging  was 
done  there  was  only  a  single  track,  and  the  driver 
could  sprag  either  on  the  north  side  of  his  car  or  on  the 
south  side,  but  according  to  the  testimony  of  the  wit- 
ness, Florence  Rippy,  who  was  boss  driver,  he  had  told 
the  deceased:  **I  would  sprag  on  the  south  side  in 
order  to  get  over  this  switch  on  the  branch,  and  for 
him  to  be  careful  and  not  get  hurt ; ' '  and  the  deceased 
was  at  the  time  working  under  the  directions  of  Eippy. 
It  further  appears  that  the  track  on  the  south  side  was 
within  about  eighteen  inches  of  the  rib,  opposite  the 
rails,  which  had  been  cut  up  the  distance  of  about  four 
feet,  which  left  an  opening  about  eighteen  inches  wide 
and  four  feet  high  on  the  south  side  of  the  rail,  and  in 
this  open  place  the  electric  wires  were  placed  which 
carried  the  electric  current  for  the  motors,  and  also  for 
the  machines,  and  these  wires  had  been  fastened  to  the 
top  of  this  open  space  by  peers  that  were  insulated; 
that  for  some  twenty-five  or  thirty  feet  the  wires  had 
in  some  manner  become  detached  from  the  pegs  and 
dropped  down  to  the  ground,  which  left  the  wires 
within  a  very  few  inches  of  the  outside  rail  of  the 
south  switch,  and  when  deceased  ran  his  car  of  coal  in 
on  this  switch  it  came  opposite  the  place  where  the 
wires  were  down,  and  the  sprag  being  in  the  south 
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wheel,  he  passed  around  behind  the  car  and  attempted 
to  remove  the  feprag  which  placed  him  close  to  the  wire 
carrying  the  current  of  electricity  to  the  machines,  and 
it  was  at  this  place  and  under  these  conditions  that 
he  was  killed  by  this  electric  current. 

It  further  appears  from  the  record  that  the  defend- 
ants were  the  father  and  mother  of  deceased,  and  that 
when  he  was  about  the  age  of  seven  or  eight  years  they 
separated  and  afterwards  the  mother  procured  a  di- 
vorce and  the  boy  remained  with  her  for  a  while  and 
the  mother  was  remarried,  at  which  time  the  boy  lived 
with  his  grandfather,  and  in  later  years  worked  with 
his  father  in  the  mine,  and  the  father  received  the 
wages.  It  also  appears  that  immediately  prior  to  the 
time  of  tile  boy's  death  he  had  been  receiving  his  own 
wages  and  had,  in  fact,  assigned  them  to  different  per- 
sons to  procure  money  and  articles  purchased  in  the 
store.    He  was  receiving  $2.56  per  day  for  his  work. 

It  is  insisted  by  counsel  for  plaintiff  that  the  dan- 
gerous condition  did  not  exist  in  the  mine  as  charged 
in  the  declaration  and  for  that  .reason  there  could  be 
no  recovery. 

The  evidence  discloses  that  in  this  parting  there 
were  two  tracks,  one  on  the  south  side  upon  which  the 
loaded  cars  were  brought  from  the  works  and  collected 
for  the  motor  to  haul  to  the  hoisting  shaft,  and  the 
track  upon  the  north  where  the  empty  cars  were  col- 
lected for  the  drivers  to  haul  out  into  the  works. 
There  was  a  space  of  about  eighteen  inches  wide  and 
four  feet  high  between  the  south  rail  and  the  rib,  in 
which  the  wires  for  carrying  the  electricity  were  lo- 
cated. They  had  been  fastened  to  the  top  of  this  under 
cut  but  by  some  means  the  wire  had  become  detached 
from  the  fastening  for  the  distance  of  twenty-five  or 
thirty  feet  and  allowed  to  lie  on  or  near  the  ground. 
There  was  a  down  grade  from  the  west  and  the  drivers 
were  required  to  sprag  their  cars  so  as  to  keep  them 
from  running  through  the  switch  onto  the  track^  and 
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the  deceased  had  been  instructed  by  the  boss  driver, 
under  whose  direction  he  was  working,  that  it  was  bet- 
ter to  sprag  the  south  wheel  of  his  car  so  that  when  the 
car  reached  the  frog  it  would  turn  onto  the  proper 
switch,  and  this  the  deceased  did,  and  when  the  car  was 
stopped  near  the  place  where  this  wire  was  down, 
other  cars  being  ahead  of  it,  there  was  no  occasion  to 
leave  the  sprag  in  so  he  passed  around  behind  the  car 
and  stooped  in  between  the  car  and  the  wire  to  remove 
the  sprag,  and  while  doing  so  was  killed.  We  think 
that  the  evidence  tended  to  show  that  a  dangerous  con- 
dition did  exist  and  it  was  certainly  a  question  of  fact 
for  the  jury  to  determine,  and  the  jury  having  found 
that  it  was  a  dangerous  condition,  we  can  see  no  rea- 
son for  disturbing  the  verdict  upon  that  ground,  and 
believe  that  the  court  did  not  err  in  refusing  to  direct 
a  verdict  for  the  defendant.  In  this  connection  com- 
plaint is  made  of  the  refusal  of  defendant's  sixth  in- 
struction, which,  in  effect,  states  such  physical  facts 
would  not  necessarily  constitute  a  dangerous  condi- 
tion, but  did  not  include  in  this  statement  the  necessity 
of  spragging  the  car  or  the  removal  of  the  sprag,  and 
other  conditions  that  in  fact  existed,  and  concluded  by 
saying  that  if  deceased  did  not  have  to  go  in  the  place 
where  he  did  in  the  discharge  of  his  duty,  that  the 
jury  should  find  the  defendant  not  guilty.  We  think 
the  court  did  right  in  refusing  this  instruction.  It  did 
not  include  all  the  elements  to  be  considered  in  deter- 
mining whether  or  not  the  deceased  was  properly  at 
this  place,  and  even  if  he  did  not  perform  the  duty  in 
the  particular  manner  that  the  defendant  would  desire 
him  to,  he  was  actually  in  the  performance  of  the  duty, 
and  even  if  negligently  performed,  could  only  be  con- 
tributory negligence,  which  is  no  defense. 

It  is  also  insisted  by  counsel  for  plaintiff  that  there 
is  no  proof  of  actual  pecuniary  damages  to  the  defend- 
ants imd  that  they  were  not  entitled  to  recover  more 
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than  nominal  damages.  It  is  said  that  the  deceased 
did  not  in  any  manner  contribute  to  the  support  of 
either  of  his  parents  and  that  he  was  allowed  to  caxe 
for  himself  and  lived  with  his  grandfather,  or  wherever 
te  could  secure  a  livelihood.  While  it  is  true  that  the 
record  does  not  disclose  that  he  ever  contributed  any 
great  amount,  yet  the  uncle  of  the  boy  states  that  he 
did  contribute  to  their  support,  but  it  is  insisted  that 
actual  dependence  for  support  in  some  substantial 
measure  at  least  upon  the  decedent  is  necessary  to  a 
recovery.  It  is  true  that  it  appears  from  the  evidence 
that  the  parents  were  separated,  the  mother  had  re- 
married and  that  the  boy  lived  a  part  of  the  time  with 
his  grandfather  and  a  part  of  the  time  worked  with  his 
father,  and  that  a  part  of  the  time  the  boy  lived  with 
his  mother,  but  with  all  that  this  did  not  change  the 
relation  that  the  boy  sustained  to  the  defendants.  He 
was  their  son  and  they  were  lineal  heirs.  It  is  said  by 
our  Supreme  Court  in  the  case  of  Willis  Goal  db 
Mining  Co,  v.  Grizzell,  198  111.  317,  which  was  a  case 
where  a  father  was  suing  for  loss  by  reason  of  the 
death  of  a  son:  ''The  deceased  left  no  child,  chil- 
dren, descendants  of  children  or  adopted  child  or 
children,  and  no  mother.  Benton  Grizzell,  the  father, 
was  the  only  'lineal  heir'  of  said  Thomas  Lee  Grizzell, 
the  deceased,  hence  the  right  of  action  rested  in  the 
appellee  Benton  Grizzell  alone.''  The  defendants  be- 
ing lineal  heirs  of  the  deceased,  we  think  that  it  is  well 
settled  by  our  courts  that  upon  proof  of  the  death,  by 
reason  of  the  negligence  of  the  plaintiff,  the  law  pre- 
sumes pecuniary  loss  and  substantial  damages  to  such 
lineal  heirs,  and  that  an  entirely  different  rule  prevails 
where  the  next  of  kin  are  lineal  and  where  they  are  col- 
lateral. If  collateral,  they  must  prove  that  they  were 
in  the  habit  of  receiving  pecuniary  assistance  from 
the  deceased  or  they  could  only  recover  nominal  dam- 
ages.   "If  they  were  lineal,  the  law  presumes  pecu- 
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niary  loss  from  the  fact  of  the  death.'*  DuJceman  v. 
Cleveland,  C,  C.  (6  St.  L  Ry.  Co.,  237  111.  109,  citing 
City  of  Chicago  v.  Scholten,  75  HI.  468,  and  Chicago  <& 
N.  W.  R.  Co.  V.  Swett,  45  lU.  197. 

We  have  examined  the  authorities  cited  by  counsel 
for  plaintiff  upon  this  subject,  and  while  in  the  case  of 
Fowler  v.  Chicago  &  E.  I.  R.  Co.,  234  111.  625,  the  court 
condemned  the  instruction  given,  but  in  passing  upon 
that  instruction  they  say  that  the  question  of  damages 
is  exceedingly  dijffiicult  of  admeasurement  and  must 
therefore  be  left  largely  to  the  judgment  of  the  jury, 
and  state  a  number  of  things  that  may  be  proven  in 
ooimection  with  the  life  and  habits  of  the  deceased, 
and  conclude  by  saying:  **And  to  prove  whether  he 
was  of  good  habits,  so  that  the  jury  could  determine 
whether  or  not  he  would  probably  make  proper  use  of 
such  ability  and  money-earning  capacity  as  he  might 
possess.  These  and  other  matters  of  like  character 
may  be  shown  and  are  proper  for  the  consideration  of 
the  jury,  and  the  jury  should  upon  such  evidence,  to- 
gether with  all  the  other  evidence  in  the  case,  fix  the 
damages,  if  any,  at  a  sum  equal  to  the  actual  pecuniary 
loss  sustained  by  the  next  of  kin. ' '  In  this  connection 
counsel  criticise  the  action  of  the  court  in  giving  the 
defendant's  fifth  instruction  upon  the  question  of 
damages  and  refusing  plaintiff's  fifth  instruction  upon 
the  same  question.  The  refused  instruction  by  its 
terms  limited  the  amount  of  recovery  to  nominal  dam- 
ages, and  the  defendant's  fifth  given  instruction  would 
by  its  terms  permit  substantial  damages,  as  they 
should  determine  from  all  of  the  circumstances  that  he 
would  have  been  able  to  and  would  probably  have 
given  to  the  plaintiffs  so  far  as  appears  from  the  evi- 
dence. We  believe  that  the  court  did  not  err  in  re- 
fusing the  fifth  instruction  offered  by  plaintiff,  and 
that  the  instruction  as  given  for  the  defendants  was 
substantially  correct. 
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Lastly,  it  is  insisted  by  counsel  that  the  giving  of  th(^ 
first  instruction  on  behalf  of  the  defendants  was  the 
most  serious  error  committed  by  the  court,  in  that  i 
did  not  require  the  plaintiff  to  prove  that  a  dangeroUv' 
condition  existed,  at  the  place  complained  of,  by  a  pre 
ponderance  of  the  evidence  in  the  case,  and  that  il 
allowed  **  A  jury  full  sway  to  find  a  verdict  by  any  kind 
of  evidence  under  an  instruction  of  this  kind."  It  is 
true  that  the  word  ** preponderance"  is  not  used  in  this 
instruction,  but  it  does  require  the  jury  to  believe 
**From  the  evidence  that  there  existed  a  dangerous 
condition,"  but  we  think  the  jury  were  well  advised 
that  the  defendants  were  required  to  prove  their  case 
by  a  preponderance  of  the  evidence  by  plaintiff's  sec- 
ond, sixth  and  eighth  instructions.  By  the  sixth  of 
these  instructions  the  jury  were  told  that  * '  The  burden 
of  proof  is  upon  the  plaintiffs  to  prove  the  exact  viola- 
tion of  the  statute  in  manner  and  form  as  charged  in 
the  declaration."  These  instructions  must  be  consid- 
ered as  a  series,  and  the  question  of  the  burden  of 
proof  and  preponderance  of  evidence  was  so  often 
stated  that  we  feel  quite  confident  the  jury  could  not 
have  been  misled  about  their  duty  in  this  respect. 

It  is  also  true  that  there  was  no  dispute  as  to  the 
facts  in  this  case  upon  the  question  of  the  conditions 
that  existed  in  the  mine,  so  that  plaintiffs  have  no 
right  to  complain  in  this  regard.  If  the  deceased  was 
capable  of  earning  $2.56  per  day  and  was  only  eighteen 
years  of  age,  we  are  not  able  to  say  that  the  verdict  of 
this  jury  was  unreasonable  in  allowing  these  parents 
$1,000. 

We  find  no  substantial  error  in  the  verdict  of  the 
jury,  instructions,  or  order  of  the  court  in  overruling 
the  motion  for  a  new  trial,  and  the  judgment  of  the 
lower  court  is  affirmed. 

Judgment  affirmed. 
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LaSalle  Extension  Unlyerslty^  Plaintiff  in  Error^  y. 
John  H.  Stelle,  Defendant  in  Error. 

(Not  to  be  reported  in  full.) 

-^ — 

Error  to  the  County  Court  of  Hamilton  county;  the  Hon.  J.  S. 
Sited,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.   Reversed  and  remanded.    Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Action  by  LaSalle  Extension  University,  plaintiff, 
against  John  H.  Stelle,  defendant,  on  a  contract  for  the 
sale  of  a  set  of  law  books  and  a  course  of  instruction. 
Prom  a  judgment  against  plaintiff  for  costs,  ,plain- 
tiff  brings  error. 

J.  Wilson  Jones,  for  plaintiff  in  error. 

J.  BL  Lane,  for  defendant  in  error. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Apfkai.  AifD  EBBOB,  1 1787* — When  judgment  reversed  for  failure  to 
/Re  Inief.  The  Judgment  of  the  lower  court  may  be  reversed  pro 
forma  under  Rule  27  of  the  Appellate  Court  where  the  defendant  in 
error  UAla  to  file  a  brief. 

*8ce  nUiiois  Notes  Digest,  Vols.  XI  to  XV,  and  CimmlatlTe  Qnmrterly,  gMne 
t«9k  aad  leetlMi  anmber. 
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Tobltha  Swigert,  Appellee,  y.  Chieago,  Burlington  & 
Quincy  Railroad  Company,  Appellant, 

1.  Railboads,  S  315* — when  not  liable  for  construction  of  levee 
in  public  highway.  The  construction  by  a  railroad  company  under 
the  direction  and  order  of  the  county  commissioners  of  a  levee  In  a 
public  highway  over  a  river  does  not  render  auch  company  liable  In 
damages  for  an  Injury  occasioned  either  by  the  constmctlon  or  by 
the  maintenance  of  such  levee. 

2.  Railroads,  §  315* — when  change  of  course  of  river  by  is  not 
actionable.  The  purchaser  of  river  bottom  land  takes  the  risk  of 
overflow,  and  a  railroad  company  cannot  be  made  to  pay  damages 
for  such  overflow  simply  because  it  makes  a  new  channel  for  said 
river  on  its  right  of  way,  if  such  channel  conveys  the  water  into  the 
old  channel  before  it  leaves  such  right  of  way  and  affords  equal  or 
better  means  for  escape  of  the  water  and  brings  no  more  water  on 
said  lands  than  flowed  there  in  a  state  of  nature. 

3.  Railboads,  §  315* — when  railroad  has  right  to  change  or  di- 
vert current  of  river  on  right  of  way,  A  railroad  company  has  a 
right  to  build  Its  road  through  bottom  lands  and  to  change  or 
divert  the  current  of  a  river  on  its  right  of  way  by  a  new  channel 
if  equal  or  better  means  for  escape  of  flood  waters  are  provided  and 
the  water  is  returned  to  Its  old  channel  before  leaving  such  right 
of  way.  ' 

4.  Railroads,  §  328*" — what  is  duty  of  railroad  in  constructing 
road  along  or  across  streams.  A  railroad  company  has  authority 
under  the  statute  [J.  ft  A.  t  8754  (5)]  to  construct  Its  road  along 
or  across  streams  but  must  construct  necessary  culverts  and  bridges 
or  sluices  as  the  natural  drainage  requires,  and  must  restore  a 
stream  to  Its  former  state  or  to  such  state  as  not  unnecessarily  to 
have  Impaired  its  usefulness. 

5.  Railroads,  §  330* — what  is  duty  of  railroad  electing  to  close  o 
natural  water  course  as  to  providing  other  channels.  It  is  the  duty 
of  a  railroad  company  which  elects  to  close  a  natural  water  course 
to  make  new  channels  of  sufficient  capacity  to  carry  the  water  then 
carried  by  the  natural  stream  and  all  that  might  thereafter  lawfully 
come  to  or  be  turned  in  to  flow  through,  such  natural  channel,  but 
not  such  flood  waters  as  could  not  be  carried  by  the  natural  channel 
and  were  accustomed  to  spread  over  the  entire  valley. 

6.  Damages,  {  244* — when  error  in  receiving  evidence  is  Kamir 
less.  Error  in  receiving  evidence  to  prove  damages  is  harmless 
where  there  Is  no  clalkn  that  damages  awarded  were  excessive. 

•Ree  IllinoU  Not«s  Dlsest,  Vols.  XI  to  XV.  and  Camnlatlve  Quarterly,  tmmm 
tonic  aiid  tection  namber. 
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7.  Damages,  §  244* — when  error  in  giving  instructions  on  is 
karmJess,  Brror  in  giving  instructions  as  to  tbe  measure  of  dam- 
ages is  not  ground  for  reversal  where  there  is  no  claim  that  the 
damages  awarded  are  excessive. 

8.  Afpeal  akd  ebbob,  §  461* — when  assignment  of  error  is  not 
preserved  for  review.  Assignment  of  error  that  verdict  is  against 
the  weight  of  the  evi^dence,  held  not  preserved  for  review. 

Appeal  from  the  Circuit  Court  of  Johnson  county;  the  Hon.  Wny- 
LiAK  W.  Clemens,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Reversed  and  remanded.  Opinion  filed  Novem- 
ber 13,  1916. 

Spakn  &  Spann,  for  appellant;  J.  A.  Connell,  of 
counseL 

B.  E.  Choisser  and  Lewis  &  Lewis,  for  appellee. 

Ma  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  against  appellant  for 
$550  on  account  of  the  depreciation  in  value  of  certain 
farm  lands  owned  by  her,  and  occasioned,  as  she 
claims,  by  the  impropei'  construction  of  the  grade  or 
embankment  upon  which  appellant's  track  is  located, 
adjacent  to  her  land. 

A  portion  of  appellee  *s  lands  lies  in  the  Cache  River 
Valley,  and  the  gist  of  each  count  of  the  declaration  is 
that  said  lands  were  formerly  drained  by  the  Cache 
Biver;  that  such  drainage  kept  the  lands  of  appellee 
free  from  all  injurious  and  damaging  excesses  of 
water;  that  in  constructing  its. grades  and  embank- 
ments appellant  permanently  stopped  up  and  ob- 
structed the  channel  and  outlet  of  said  river  across  its 
right  of  way ;  that  by  reason  thereof,  large  quantities 
of  water  which  usually  flowed  through  the  basis  of  said 
stream  were  obstructed  and  diverted  over  and  upon 
the  lands  of  appellee,  and  caused  to  stand  and  accumu- 
late, rendering  her  land  swampy  and  unfit  for  cultiva- 

^  *860  niinoto  Note*  Digest.  Vols.  XI  to  XV.  and  CumuUtlTO  Qiuirtorly.  same 
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tion.  Certain  of  the  counts  also  charged  that  by  the 
action  of  the  water,  great  holes  were  washed  in  appel- 
lee 's  lands. 

Appellant  assigns  as  error  certain  rulings  of  the 
trial  court  in  admitting  evidence  to  prove  damages, 
the  giving  of  certain  instructions,  at  the  request  of  ap- 
pellee, upon  the  measure  of  damages,  the  refusal  of  the 
court  to  give  certain  instructions  submitted  by  appel- 
lant, and  that  the  verdict  is  contrary  to  the  law  and  the 
evidence. 

In  the  present  state  of  the  record,  we  are  not  called 
upon  to  decide  whether  or  not  the  trial  court  com- 
mitted erroj'  in  receiving  the  evidence  complained  of 
to  prove  damages,  nor  to  determine  whether  or  not  the 
instructions  complained  of,  upon  the  measure  of  dam- 
ages, were  improperly  given.  It  is  not  claimed  by  ap- 
pellant that  the  damages  awarded  are  excessive,  and 
even  if  there  be  error  in  either  of  the  respects  afore- 
said, it  would  constitute  harmless  error,  and  would 
constitute  no  ground  for  the  reversal  of  the  judgment 
of  the  trial  court.  (Carterville  Coal  Co,  v.  Abbott,  81 
111.  App.  279.)  We  are  also* of  the  opinion  that  ap- 
pellant has  not  preserved  for  review  in  this  court  its 
assignment  of  error  that  the  verdict  is  against  the 
weight  of  the  evidence.  {Farrell  v.  Illinois  Tunnel 
Co.,  177  111.  App.  425.) 

In  determining  the  remaining  question  presented  by 
this  record, — the  action  of  the  trial  court  in  refusing 
instructions  tendered  by  appellant, — ^it  will  be  neces- 
sary to  consider  the  chief  facts  disclosed  by  the  evi- 
dence. 

The  evidence  tends  to  show  that  the  Cache  River 
Valley  where  appellee's  lands  are  located  is  approxi- 
mately half  a  mile  wide  from  bluff  to  bluff,  the  general 
course  of  the  valley  being  slightly  northeast  and  south- 
west. Adjacent  to  appellee's  lands  are  two  lines  of 
railroad  passing  through  the  valley.  The  C.  &  E.  I. 
E.  R.  right  of  way  and  track  passes  down  the  western 
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side  of  the  valley,  adjacent  to  the  bluff  line,  a  part  of 
itt  right  of  way  passing  through  appellee's  lands. 
The  right  of  way  and  track  of  appellant's  railroad 
passes  down  the  eastern  side  of  the  valley,  adjacent  to 
the  bluffs  on  that  side  of  the  river,  and  having  a  part 
of  its  right  of  way  also  over  lands  of  appellee.  The 
C.  &  E.  I.  R.  E.  was  constructed  through  this  valley 
about  1899, — appellaHt's  road,  during  1909. 

Where  these  lines  of  railroad  cross  Cache  Eiver, 
near  the  north  side  of  Section  3,  Township  13,  Johnson 
County,  their  grades  are  approximately  314  feet  apart. 
The  C.  &  E.  I.  R.  R.  has  a  bridge  across  the  river  at 
this  point,  extending  from  the  south  bank  of  the  river 
northeasterly  to  the  north  side  of  a  slough.  The  open- 
ing through  this  bridge  for  the  passage  of  water  is  514 
feet  wide. 

Appellant's  track  through  this  valley  is  located  upon 
an  embankment,  some  12  or  15  feet  in  height,  and  after 
entering  Section  3  at  the  north,  the  right  of  way  inter- 
sects and  crosses  the  channel  of  Cache  River  at  four 
different  points  in  a  distance  of  less  than  half  a  mile. 
In  constructing  the  embankment  for  its  roadbed,  ap- 
pellant completely  filled  up  the  channel  of  the  river  at 
these  points.  To  take  care  of  the  situation  thus  cre- 
ated, appellant  constructed  two  new  channels  entirely 
on  its  right  of  way.  Each  channel  connects  with  the 
natural  channel  of  the  river  at  the  north,  proceeds 
south  along  and  entirely  upon  the  right  of  way,  until 
the  natural  channel  is  again  reached,  and  the  waters  of 
the  stream  restored  to  the  natural  channel  of  the  river, 
at  points  located  upon  the  right  of  way  of  appellant. 

The  northerly  one  of  these  artificial  channels  is  lo- 
cated upon  a  part  of  the  right  of  way  passing  through 
or  adjacent  to  lands  of  appellee  in  the  northeast  quar- 
ter of  the  northwest  quarter  of  Section  3.  The  other 
artificial  channel  is  upon  the  right  of  way  passing 
through  the  southeast  quarter  of  the  northwest  quarter 
of  said  section,  and  adjacent  to  lands  belonging  to  one 
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Brown.  Appellee  owns  the  forty,  or  a  part  thereof, 
lying  west  of  Brown's  land.  Appellant  offered  evi- 
dence tending  to  show  that  these  artificial  channels 
were  of  equal  if  not  greater  capacity  than  the  natural 
channel  of  the  river,  and  afforded  equal  or  better  facili- 
ties for  the  passage  of  water. 

Slightly  to  the  southeast  of  the  point  where  appel- 
lant's right  of  way  first  reaches  the  river,  near  the 
north  side  of  Section  3,  a  public  road  crosses  said 
stream.  Between  the  lines  of  railro^,  said  road  runs 
almost  directly  east  and  west,  and  is  but  a  very  short 
distance  south  of  the  river  bank.  The  point  where  this 
road  formerly  crossed  the  main  channel  of  the  river 
was  east  of  appellant 's  line  of  right  of  way,  and  there 
was  a  steel  bridge  across  the  river  at  this  point.  The 
fills  made  by  appellant  in  the  river  bed  just  north  of  the 
road,  and  the  digging  of  the  new  channel,  served  to  cut 
off  that  portion  of  the  old  channel  lying  east  of  the 
right  of  way  at  this  point,  and  diverted  the  main  chan- 
nel of  the  river  into  the  artificial  channel  constructed 
by  appellant  on  the  west  side  of  its  embankment.  Ap- 
pellant, then  by  arrangements  made  with  the  county 
commissioners,  moved  the  steel  wagon  bridge  from  its 
location  over  the  old  channel  east  of  the  right  of  way 
and  relocated  it  at  a  point  west  of  its  track,  where  the 
public  road  crosses  the  north  end  of  the  northerly  one 
of  the  artificial  channels  made  by  it.  It  also  appears 
from  the  evidence  that  as  a  part  of  this  arrangement 
for  the  removal  and  relocation  of  this  bridge,  appel- 
lant was  required  to  construct  in  the  public  road  an 
embankment  or  grade  some,  4  feet  in  height,  and  ap- 
proximately 15  feet  in  width,  extending  from  the  west 
end  of  this  bridge,  as  relocated,  to  the  C.  &  E.  I.  B.  E. 
grade. 

The  lands  involved  in  this  suit  lie  south  of  this  pub- 
lic road  and  between  the  lines  of  railroad,  as  above 
indicated. 

It  also  appears  from  the  evidence  that  appellant's 
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embankment  constructed  and  maintained,  without 
openings  for  the  passage  of  water,  has  served  to  cut 
off  from  this  valley  some  15  acres  of  low  lands,  lying 
east  of  the  embankment,  which  were  formerly  subject 
to  overflow. 

It  appears  quite  clear  from  the  evidence  that  appel- 
lee's lands  were  always  subject  to  overflow  in  times  of 
floods  and  freshets ;  that  such  overflows  frequently  oc- 
curred from  one  to  three  times  in  each  year,  and  often 
during  crop  periods.  It  is  not  pretended  that  on  ac- 
count of  the  embankment  and  artificial  channels  con- 
structed by  appellant  that  appellee's  land  is  more 
subject  to  overflow  now  than  before  the  road  was  built. 
Nor  do  we  find  any  evidence  fairly  indicating  that  the 
cutting  oflf  of  the  15-acre  tract  of  low  land  east  of  the 
right  of  way  has  to  any  appreciable  extent  increased 
the  burden  of  flood  waters  naturally  and  formerly  cast 
upon  the  premises  of  appellee.  Neither  do  we  find 
any  evidence  fairly  tending  to  show  that  flood  waters 
naturally  coming  upon  appellee's  premises  are  ob- 
structed and  held  thereon,  or  that  a  longer  period  is 
now  required  for  the  escape  of  flood  waters,  and  the 
land  thereby  rendered  wet  and  swampy.  In  fact,  as  we 
understand  the  evidence  and  the  theory  of  counsel  for 
appellee,  the  chief  grievance  now  seems  to  be  that  ap- 
pellant, by  reason  of  the  changes  made  by  it  in  this 
valley,  adjacent  to  appellee 's  lands,,  has  so  accelerated 
the  flow  of  flood  waters  and  has  so  changed  the  current 
of  such  flood  waters  as  to  wash  away  the  soil  from 
appellee's  lands  to  her  damage.  There  is  evidence 
tending  to  show  some  washes  upon  her  lands  which 
were  not  there  before  appellant's  road  was  con- 
structed, but  whether  these  washes  were  caused  as  a 
direct  and  proximate  result  of  the  construction  of  ap- 
pellant's embankment,  and  the  artificial  channels,  or 
from  the  clearing  up  and  cutting  away  of  the  timber 
and  underbrush  in  the  valley  and  along  the  banks  of 
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the  stream,  thereby  accelerating  the  flow  of  flood 
waters,  or  merely  from  the  vagaries  of  the  water  itself, 
there  is  little  to  show  outside  of  conjecture  and  specu- 
lation on  the  part  of  the  witnesses. 

The  evidence  discloses  that  one  of  the  principal 
washes  complained  of  was  located  just  south  of  the 
public  road,  between  the  railroad  grades,  and  just  east 
of  the  right  of  way  of  the  C.  &  E.  I.  R.  R.  Appellant 
contends  that  this  wash  was  occasioned  by  the  water 
breaking  over  the  embankment  in  the  public  road  at 
this  point,  and  contends  that  it  was  not  responsible  for 
this  embankment,  or  for  any  damages  which  may  have 
been  occasioned  thereby.  Appellant  introduced  evi- 
dence which  tended  to  show  that  this  wash  was  occa- 
sioned as  claimed  by  it,  and  in  this  connection 
requested  the  court  to  give  to  the  jury  its  refused  in- 
struction No.  3.  This  instruction  advised  the  jury,  in 
substance,  that  if  they  believed  from  the  evidence  that 
plaintiff's  land  had  been  washed  and  damaged  by  rea- 
son of  water  pouring  over  the  levee  built  in  the  public 
highway,  and  that  such  levee  was  built  by  defendant 
under  the  direction  and  orders  of  the  County  Commis- 
sioners of  Johnson  county,  that  defendant  would  not 
be  legally  liable  for  any  damages  caused  solely  by  such 
levee.  This  instruction  was  proper  and  should  have 
been  given,  and  we  are  of  the  opinion  that  its  refusal 
constitutes  reversible  error. 

This  levee  was  no  part  of  appellant's  line  of  rail- 
road, and  was  not  located  on  its  property.  It  was  lo- 
cated on  and  became  a  part  of  the  public  highway,  and 
was  no  doubt  designed  as  and  intended  to  be*  an  im- 
provement to  that  part  of  the  highway  extending  from 
the  wagon  bridge  to  the  C.  &  E.  I.  R.  R.  grade.  Its 
effect  was  to  raise  the  grade  of  the  beaten  path  of  the 
road  above  the  natural  surface  of  the  adjacent  land, 
and  thus  secure  for  the  public  a  better  road  through 
these  bottom  lands.    The  control  of  this  road  and  its 
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repair  and  improvement  was  vested  in  the  county  cotn- 
missioners  (J.  &  A.  St.  vol.  5,  p.  5164,  119810).  The 
lawful  character  of  this  levee,  or  the  lawful  right  of 
the  commissioners  to  make  and  maintain  it,  would  not 
be  affected  by  the  fact  that  its  original  construction  or 
its  future  maintenance  might  or  would  occasion  dam- 
ages to  an  adjacent  landowner.  Nor  would  the  fact 
that  appellant  constructed  the  levee  in  question,  under 
arrangements  made  with  the  coimty  commissioners,  in 
comiection  with  the  removal  and  relocation  of  the 
wagon  bridge,  change  the  public  character  of  this  work. 
The  acts  done  of  appellant  in  this  connection  amounted 
to  nothing  more  than  a  private  donation  of  its  services 
and  material  for  what  was  undoubtedly  regarded  as  a 
public  benefit.  The  donation  by  appellant  of  its  serv- 
ices for  the  purposes  indicated  was  neither  wrongful 
nor  unlawful,  and  was  not  such  as  to  render  it  liable 
in  damages  to  one  who  may  have  sustained  an  injury 
occasioned  either  by  the  construction  or  from  the  main- 
tenance of  the  levee.  {Cutbertson  &  Blair  Packing  db 
Provision  Co.  v.  City  of  Chicago,  111  111.  651.) 

We  are  of  the  opinion  also  that  appellant's  second 
and  fifth  refused  instructions  should  have  been  given 
to  the  jury.    Both  of  these  instructions  stated  correct 
principles  of  law  applicable  to  the  facts  in  this  case. 
The  second  refused  instruction  stated,  in  substance, 
that  where  one  purchases  land  in  a  bottom  where  there 
is  a  river  or  creek,  such  land  is  purchased  with  the  risk 
of  overflow,  and  that  a  railroad  company  cannot  be 
made  to  pay  for  such  overflow  and  washing  simply 
because  such  company  may  have  made  a  new  channel 
for  such  creek  or  river  on  its  right  of  way,  if  such 
channel  conveys  the  water  into  the  old  channel  before 
it  leaves  the  right  of  way  of  the  company,  and  such 
new  channel  affords  equal  or  better  means  for  the  es- 
cape of  water  than  the  old  channel,  and  brings  no  more 
water  over  plaintiff's  lands  than  would  have  flown 
thereon  in  a  state  of  nature. 
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The  fifth  refused  instruction  stated,  in  substance, 
that  a  railroad  company  had  a  right  to  build  its  road 
through  bottom  lands,  and  the  right  also  to  change  or 
divert  the  current  of  a  creek'  or  river  on  its  right  of 
way  by  making  a  new  channel,  and  that  no  one  under 
the  law  has  a  right  to  complain  because  of  such  changes, 
provided  the  new  channel  affords  equal  or  better 
means  for  the  escape  of  flood  waters  than  the  old  chan- 
nel, and  provided  also  that  it  runs  the  water  again  into 
the  old  channel  before  it  leaves  the  right  of  way;  that 
if  the  jury  find  from  the  evidence  that  defendant 
changed  and  straightened  the' channel  of  Cache  River 
on  its  own  right  of  way  and  diverted  the  water  into  a 
new  channel  which  afforded  equal  or  better  means  for 
the  escape  of  water  than  the  old  channel,  and  that  the 
new  channel  conveyed  the  water  into  the  old  channel 
before  it  left  the  right  of  way,  then  plaintiff  would 
have  no  cause  of  action  against  defendant,  on  account 
of  such  change  in  the  channel  of  the  river. 

Counsel  for  appellee  concede  that  these  instructions 
state  correct  principles  of  law,  but  contend  that  they 
are  not  applicable  to  the  facts  in  this  case.  Under  the 
statute,  appellant  had  a  right  to  construct  its  roadbed 
along  or  across  any  stream  which  it  might  intersect  or 
touch.  It  was  required  to  restore  the  stream  to  its  for- 
mer state, — ^'or  to  such  state  as  not  unnecessarily  to 
have  impaired  its  usefulness,^*  It  had  no  right  under 
the  statute  to  build  its  roadbed,  without  first  construct- 
ing the  necessary  culverts  or  '^sluices  as  the  natural 
lay  of  the  land  requires  for  the  drainage  thereof. '* 
[J.  &  A.  St.  ch.  114,  sec.  19,  1(8754(5).]  Under  the 
statute,  therefore,  appellant  was  not  required  to  re- 
store the  stream  to  its  former  state,  but  only  to  such 
state  as  not  unnecessarily  to  impair  its  usefulness.  In 
constructing  its  roadbed,  it  might  either  build  culverts 
or  bridges  for  streams  or  water  courses  or  in  lieu 
thereof  might  construct  ^'sluices.*'    *^ Sluices^'  are  de- 
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fined  to  be  artificial  channels  for  carrying  wat^r.    Ap- 
pellant,   therefore,    did    not    violate    the    statute   in 
constructing  its  roadbed  in  the  manner  it  did,  if  the 
" sluices''  or  artificial  channels  constructed  by  it  did 
restore  said  stream  to  such  state  as  not  unnecessarily 
to  have  impaired  its  usefulness.    Having  elected  to 
dose  this  natural  water  course  for  its  own  convenience, 
it  was  its  duty  to  make  the  new  channels  of  suflScient 
capacity  to  carry  the  water  then  carried  by  the  natural 
stream,  and  also  all  waters  that  may  thereafter  law- 
fully come  to  or  be  turned  in  to  flow  through  such 
natural  channel.     {Atchison,  T.  &  S.  F.  Ry.  Co,  v. 
Jones,  110  HI.  App.  626;  Kankakee  &  S.  R.  Co.  v.  Ho- 
ran,  131  HL  288.)     This  rule  of  law,  however,  would 
not  cast  upon  appellant  the  duty  of  constructing  an 
artificial  channel  of  such  capacity  that  it  would  carry 
within  such  channel,  flood  waters,  which  formerly,  and 
in  a  state  of  nature  could  not  be  carried  by  the  natural 
channel  of  the  river,  and  which  flood  waters  were  ac- 
customed to  spread  over  the  entire  valley.    The  weight 
of  authority  in  this  State  is  to  the  effect  that  *  *  A  pro- 
prietor of  land  may  change  the  course  of  a  natural 
water  course  within  the  limits  of  his  own  land,  if  he 
restores  it  to  the  original  channel  before  the  lands  of 
another  are  reached,  provided  in  changing  the  course 
of  the  stream  he  does  not  cast  upon  the  lands  of  an  ad- 
joining proprietor  water  which  would  not  in  a  course 
of  nature  flow  upon  such  adjoining  premises. ' '    {Daum 
V.  Cooper,  208  111.  391 ;  Fenton  <&  Thompson  R.  Co.  v. 
Adams,  221  111.  201;  Wills  v.  Babb,  222  111.  95;  28  Am. 
&  Eng.  Encyc.  of  Law,  1st  Ed.  p.  982.) 

The  propositions  Of  law  announced  in  the  second  and 
fifth  refused  instructions  were  not  covered  by  any  of 
the  given  instructions  in. the  case.  It  was  a  matter  ma- 
terial to  appellant's  defense  that  the  jury  be  advised 
as  to  its  right  under  the  law  to  divert  the  water  of 
Cache  Eiver  by  means  of  these  artificial  channels,  and 
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to  enable  the  jury  to  determine  whether  or  not  appel- 
lant was  guilty  of  negligence  in  the  construction  and 
maintenance  of  its  embankment  adjacent  to  and 
through  the  bed  of  Cache  River.  The  instructions  re- 
ferred to  are  in  principle  similar  to  the  twelfth  refused 
instruction^  commented  upon  in  the  case  of  Voudrie  v. 
Southern  Ry.  Co.,  155  111.  App.  279. 

For  the  errors  indicated  in  refusing  instructions,  the 
judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

Reversed  and  re'ina/nded. 

Mb.  Justice  Boqgs  took  no  part  in  the  decision  of 
this  case. 


James    M.   MeManns,   Appellee,    t.    Fred    D.    NelllSy 

Appellant. 

1.  Judgment,  %  238* — when  judgment  nunc  pro  tunc  may  he  en- 
tered. Before  a  judgment  nunc  pro  tunc  can  be  entered,  it  must  ap- 
pear that  a  judgment  in  fact  has  been  rendered  but  not  entered  of 
record  through  some  fault,  neglect  or  oversight. 

2.  Judgment,  \  170* — when  is  not  rendered  or  directed  to  he  en- 
tered. Where  a  circuit  judge  in  vacation  directed  the  clerk  of  court 
to  enter  a  certain  judgment  at  the  opening  of  the  next  session  of  the 
court,  but  before  which  time,  however,  such  judge's  term  of  ofllce 
expired,  and  no  judgment  was  entered  at  the  opening  of  the  next 
session,  but  later  another  judge  entered  a  judgment  nunc  pro  tunc 
as  of  the  date  of  the  opening  of  that  session,  held  that  no  judgment 
was  rendered  or  directed  to  be  entered  by  said  former  judge,  and 
that  said  entry  nunc  pro  tunc  was  erroneous. 

8.  Officers,  §  70* — when  party  entitled  to  office  m^iy  recover  feet 
and  emoluments.  Where  one  is  elected  to  office  and  another  without 
his  consent  deprives  him  of  the  office  and  collects  its  fees  and 
emoluments,  the  party  entitled  to  the  office  may  recover  such  fees 
and  emoluments. 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XY,  and  ComiilAtlTo  QuarCerijr, 
t^^le  and  seciloa  number. 
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i.  OmcERs,  I  70* — when  coroner  may  not  recover  fees  and  emol- 
uwtentM  received  Jyy  person  illegally  appointed  to  fill  vacancy  in 
offlee  of  sheriff.  Where  the  coroner  of  a  county  assumed  the  duties 
of  sheriff  upon  removal  of  the  sheriff  hy  the  Governor,  and  later 
procured  the  appointment  hy  the  hoard  of  county  commissioners, 
believing  it  was  their  province  to  make  such  appointment,  of  an- 
other man  as  sheriff  for  the  unexpired  term,  which  exceeded  one 
year,  of  the  former  sheriff,  and  said  appointee  of  the  hoard  qualified, 
acted  and  collected  fees  as  sheriff  until  on  quo  warranto  it  was  de- 
termined that  his  appointment  was  unlawful,  held  that  an  action  of 
assumpsit  would  not  He  hy  said  coroner  against  said  appointee  for 
said  fees  and  salary  paid  him. 

Appeal  from  the  Circuit  Court  of  Alexander  county;  the  Hon. 
WnxzAM  E.  Hadlet,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Reversed  and  remanded.  Opinion  filed  November 
13, 1916u 

Laksdbk  &  Laksden,  for  appellant. 
Beed  Gbeen^  for  appellee. 

Me.  Justice  McBBn>E  delivered  the  opinion  of  the 
court. 

Appellee  recovered  judgment  in  the  Circuit  Court 
of  Alexander  county  against  appellant  in  an  action 
of  assumpsit  for  money  had  and  received  for  the 
amount  of  $1,887.15,  which  it  is  sought  to  reverse  by 
this  appeal. 

It  appears  from  the  record  in  this  case  that  Frank 
E.  Davis  was  elected  sheriflf  of  Alexander  county, 
Illinois,  for  the  term  of  four  years  ending  December 
5,  1910,  and  that  on  November  18,  1909,  he  was  re- 
moved from  office  by.  the  Governor  of  the  State  under 
a  statute  permitting  such  rule.  It  appears,  how- 
ever, that  the  Governor  did  not  notify  the  Board  of 
County  Commissioners  of  Alexander  county  of  such 
removal  until  December  14,  1909:  That  the  appel- 
lee in  1908  was  elected  and  qualified  as  coroner  of 
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Alexander  county  and  upon  the  removal  of  Davis,  ap- 
pellee assumed  the  duties  of  sheriff,  took  possession 
of  the  office  and  otherwise  discharged  his  duties  as 
such  sheriff,  except  that  he  gave  no  additional  bond. 
It  appears  from  the  evidence  that  Alexander  county 
was  under  county  organization  and  its  business  was 
controlled  by  three  judges.  The  appellee  was  a  phy- 
sician of  quite  an  extensive  practice  in  Cairo  and  did 
not  have  the  time  to  attend  to  his  practice  and  also  the 
duties  of  sheriff  of  the  county,  and  was  apparently 
very  anxious  to  te  relieved  of  the  burden  of  acting  as 
sheriff.  Upon  the  removal  of  Davis  as  sheriff,  the 
county  board  conceded  it  to  be  its  duty  to  appoint  a 
successor  and  on  December  22,  1909,  appointed  the 
appellant  Nellis  to  the  office  of  sheriff  for  the  unex- 
pired term  of  Davis.  Nellis  gave  bond  as  sheriff  and 
collector  and  on  December  24,  1909,  received  from  ap- 
pellee, the  coroner,  the  possession  of  the  office,  books, 
papers  and  records  and  all  other  property  and  things 
belonging  to  the  sheriff's  office.  It  further  appears 
that  at  the  time  that  Nellis  was  appointed  sheriff  there 
were  two  other  applicants  and  that  the  appellee  was 
exceedingly  anxious  to  have  some  one  selected  as  sher- 
iff to  relieve  him  from  the  duties  and  burdens  of  the 
office.  He  appeared  before  the  board  and  requested 
that  the  appointment  be  made  so  as  to  relieve  him. 
He  requested  Judge  Butler,  judge  of  the  Circuit  Court, 
to  interview  the  county  board  and*  urge  upon  them  the 
necessity  of  making  an  appointment.  Nellis  continued 
to  act  as  sheriff  from  the  time  of  his  appointment  un- 
til December  5,  1910,  and  that  the  fees  collected  by 
him  amounted  to  $1,887.15,  and  that  the  expenses  of 
the  office  were  covered  by  appropriations  made  by  the 
county  board.  A  quo  warranto  proceeding  was  insti- 
tuted upon  the  relation  of  Davis  against  the  appellant 
in  the  Circuit  Court  of  Alexander  county,  and  on  July 
22,  1910,  it  was  determined  by  said  court  that  appel- 
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lant  was  tmlawf  ully  appointed  and  judgment  of  ouster 
was  entered.  An  appeal  was  taken  to  the  Supreme 
Court  where  the  judgment  of  the  Circuit  Court  was 
affinned  [People  ex  rel.  Davis  v.  Nellis,  249  111.  12], 
the  Supreme  Court  holding  that  the  vacancy  in  the 
ofiBoe  occurred  on  November  18,  1909,  and  that  as  it 
would  be  more  than  one  year  before  the  term  of  office 
expired,  the  county  board  would  have  no  legal  right  to 
make  the  appointment  of  appellant  as  sheriflF.  On 
July  15,  1910,  the  appellee  made  a  demand  upon  ap- 
pellant for  the  office  of  sheriff  then  held  by  him  and 
also  notified  him  that  he  claimed  the  fees  and  salary 
of  the  office  collected  by  appellant  while  acting  as  such  ^ 
sheriff.  This  case  was  heard  by  Judge  Hadley,  taken 
under  advisement  by  him  at  the  October  term,  1914, 
of  the  Alexander  County  Circuit  Court  and  nothing 
was  done  in  the  cftse  at  the  February  term,  1915.  *  The 
May  term  of  the  court  convened  on  May  10th  and  it 
was  on  that  day  adjourned  until  June  21st.  On  May 
14th,  Judge  Hadley  sent  to  the  clerk  of  the  Circuit 
Court  the  following  communication : 

* '  Edwabdsville,  III.,  May  14,  1915. 
DsAB  Sib  : — On  the  first  day  that  your  Circuit  Court 
is  in  session  I  wish  you  would  enter  for  me  in  the 
case  of  McManus  vs.  Nellis,  the  following  order :  And 
now  on  this  day  the  court  being  fully  advised  in  the 
premises,  finds  the  issues  for  the  plaintiff  in  the  sum 
of  $1,887,15,  and  judgment  on  the  finding  of  the  court 
for  plaintiff  vs.  defendant  for  $1,887.15  and  costs. 
And  the  defendant  excepts  and  prays  an  appeal  to  the 
Appellate  Court  of  the  Fourth  District  of  Illinois, 
which  is  allowed  upon  filing  appeal  bond  in  the  sum  of 
$2,500.00  within  thirty  days,  to  be  approved  by  the 
clerk  of  this  court,  and  bill  of  exceptions  within  forty 
days.  I  also  inclose  the  propositions  of  law  submitted 
by  the  defendant  which  you  will  mark  filed  as  of  the 
date  you  entered  the  order.  Please  advise  the  parties 
to  this  suit  as  to  the  decision  of  the  court  that  they 
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may  know  of  it  and  that  they  may  take  such  further 
proceedings  as  either  of  them  may  elect. 

With  kindest  regards,  I  am, 

Very  truly  yours, 

W.  E.  Hadley, 
Clerk  of  the  Circuit  Court, 

Cairo.'' 

No  attempt  was  made  to  have  any  order  entered 
on  June  21st,  but  the  court  was  again  adjourned  until 
June  29th  when  appellee  presented  an  application  for 
the  entry  of  a  judgment  against  appellant  nunc  pro 
tunc,  as  of  June  21,  1915,  upon  the  basis  of  the  letter 
mailed  by  Judge  Hadley  to  the  clerk.  The  matter  was 
continued  until  July  6th;  at  this  date  the  application 
for  a  judgment  nunc  pro  tunc  as  of  June  2lst  was  al- 
lowed. The  term  of  OflSce  of  Judge  Hadley  expired 
prior  to  June  21,  1915. 

A  reversal  of  this  case  is  insisted  upon  principally 
upon  two  questions:  1st.  That  the  court  erred  in 
rendering  judgment  nunc  pro  tunc  as  of  June  21, 1915. 
The  validity  of  this  order  depends  upon  whether  or 
not  a  judgment  had  in  fact  been  rendered  by  Judge 
Hadley  during  his  term  of  office.  If  such  judgment 
had  been  rendered  and  the  clerk  had  failed  to  enter 
it  as  directed,  then  we  think  that  the  court  would  have 
been  justified  in  requiring  the  clerk  to  carry  out  the 
order  that  was  in  fact  entered ;  and  such  action  is  ap- 
proved by  the  Supreme  Court  in  the  case  of  Metzger 
V.  Morley,  197  111.  208,  and  this  case  is  cited  by  coun- 
sel as  being  on  parallel  with  the  case  at  bar  and  de- 
cisive of  the  right  of  Judge  Hartwell  on  July  6th  to 
direct  the  entry  of  a  judgment  nunc  pro  tunc  of  June 
21st. 

Elxcepting  the  rendering  of  judgments  by  confes- 
sion and  agreement,  there  are  two  modes  of  rendering 
judgment  recognized  by  our  courts:  One  is  to  pro- 
nounce judgment  in  open  court,  which  it  then  becomes 
the  duty  of  the  clerk  to  enter  upon  the  records.    An- 
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other  mode  is  the  one  provided  by  statute  where  a 
jadge  takes  a  case  under  advisement,  and  his  decision 
in  vacation  may  be  entered  of  record  in  vacation.  And 
Judge  Hadley  had  the  right  to  send  this  order  and 
direct  that  it  be  entered  in  vacation  if  he  'Chose  so  to 
do,  and  it  was  certainly  discretionary  with  him 
whether  he  would  enter  it  in  vacation  or  in  term  time, 
and,  as  we  think,  the  real  question  is,  when  did  he 
enter  the  judgment,  and  when  did  he  intend  that  the 
clerk  should  make  it  a  matter  of  record,  in  vacation 
or  in  open  court?  The  language  of  the  communica- 
tion addressed  by  Judge  Hadley  to  the  clerk  is :  * '  On 
the  first  day  that  your  Circuit  Court  is  in  session  I 
wish  you  would  enter  for  me  in  the  case  of  McMa/nus 
V.  Nellis  the  following  order."  Of  course,  it  was  ex- 
pected by  Judge  Hadley  at  that  time  that  4;he  court 
wonld  be  in  session  during  his  term  of  office,  but,  as  it 
happened,  his  term  of  office  expired  before  there  was 
any  session  of  court  after  the  clerk  received  this  com- 
munication. It  is  said  by  counsel  that  the  mere  fact 
of  the  judge  having  arrived  at  a  conclusion  and  having 
placed  that  in  the  hands  of  the  clerk  would  be  suffi- 
cient to  constitute  a  filing  of  the  order,  although  no 
file  mark  had  been  placed  upon  it.  This  would  prob- 
ably be  true  if  there  had  been  a  direction  to  enter 
it,  but  later  on  in  the  communication  he  states:  '^I 
also  inclose  the  propositions  of  law  submitted  by  the 
defendant  which  you  will  mark  filed  as  of  the  date  you 
entered  the  order/'  Which  shows  clearly  that  it  was 
not  in  the  mind  of  Judge  Hadley  to  enter  an  order  of 
judgment  in  vacation  but  that  the  judgment  order 
should  be  entered  in  term  time;  and  before  the  day 
arrived  at  which  the  clerk  could  in  any  manner  make 
an  entry  of  this  order  or  judgment.  Judge  Hadley 's 
term  of  office  had  expired,  and  we  do  not  see  how  it 
could  be  said  that  any  valid  judgment  was  entered 
or  directed  to  be  entered  by  the  judge,  and  if  this  is 
true  then  the  Circuit  Court  erred  in  directing  a  judg- 
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ment  nunc  pro  tunc.  Before  a  judgment  could  be 
entered  nunc  pro  tunc  it  must  appear  that  one  in  fact 
had  been  rendered  but  not  entered  of  record  through 
some  fault,  neglect  or  oversight.  Chicago,  B.  <&  Q.  R. 
R.  Co.  V.  Wingler,  165  111.  634. 

It  is  also  insisted  that  even  if  the  judgment  was 
properly  rendered  that  the  court  erred  in  requiring 
appellant  to  pay  the  fees  and  the  salary  collected  by 
him  to  appellee. 

The  declaration  in  this  case  consists  of  two  counts : 
One  is  a  special  count  charging  that  the  appellant  over 
the  protests  of  appellee  wrongfully  and  without  legal 
authority  took  possession  of  the  office  of  sheriff  of 
Alexander  county.  The  second  is  the  consolidated 
common  counts,  including  a  count  for  money  had  and 
received.  The  appellee  claims  the  right  to  recover 
under  this  declaration  because  appellant  has  money 
that  in  justice  and  equity  belongs  to  the  appellee.  We 
agree  with  the  contention  of  counsel  for  appellee  that 
the  doctrine  is  well  settled  in  this  State  that  where 
one  is  elected  to  an  office  and  another  without  his  con- 
sent deprives  him  of  that  office  and  collects  the  fees 
and  emoluments  of  the  office,  that  under  such  state 
of  facts  the  party  entitled  to  the  office  could  sue  the 
party  depriving  him  thereof  and  recover  the  fees  and 
salary  collected,  and  this  .doctrine  seems  to  be  weU 
sustained  by  the  case  of  May  field  v.  Moore,  53  lU.  428 ; 
Waterman  v.  Chicago  <&  L  R.  Co.,  139  HI.  658.  If  the 
appellant  had  unlawfully  without  the  consent  of  the 
appellee  deprived  appellee  of  this  office,  then  we'  would 
not  hesitate  to  say  that  he  was  entitled  to  the  fees  and 
emoluments  thereof. 

It  appears  from  this  record  that  the  appellee  was 
a  physician  of  an  extensive  practice  and  did  not  have 
the  time  to  attend  to  the  business  of  the  sheriff  and 
his  practice,  and  that  he  was  exceedingly  anxious  to 
unload  the  burdens  of  the  office  of  sheriff  to  some  one 
who  could  discharge  the  duties  so  that  he  could  have 
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the  time  to  devote  to  his  business  as  a  physician.  It 
also  appears  that  it  was  the  impression  of  the  county 
board  and  of  others  interested  that  the  county  board 
had  a  right  to  appoint  a  sheriff  to  fill  this  vacancy,  and 
it  seems  that  appellee  was  of  the  same  mind,  as  appel- 
lee appeared  before  the  county  board  and  said  that 
he  wanted  to  get  rid  of  the  sheriff 's  office  so  that  he 
could  give  his  attention  to  his  professional  business, 
that  he  was  losing  money  fooling  with  the  sheriff's 
oflBce  and  wanted  the  county  board  to  appoint  a  man  in 
his  place;  and  this  is  substantially  the  testimony  of 
all  three  of  the  county  judges.  Appellee  also  called 
upon  Judge  Butler  and  requested  him  to  urge  upon 
the  board  the  necessity  of  making  .an  appointment 
soon,  and  that  Judge  Butler  replied :  *  ^  I  have  nothing 
to  do  with  that  but  I  understand  they  have  offered  the 
place  to  Charles  Cunningham  and  Charles  Carey  and 
that  thev  had  declined  and  that  Fred  Nellis  was  the 
only  applicant ;  that  the  Board  had  virtually  agreed  to 
give  hirn  the  appointment  and  they  were  only  awaiting 
the  opinion  of  the  Attorney  General  as  to  whether  they 
could  legally  make  the  appointment. ' '  The  doctor  re- 
plied, **I  wish  they  would  hurry  up  about  it.  I  didn't 
expect  to  be  kept  here  this  long.  It  is  interfering  with 
my  business  and  I  am  losing  money  every  day. ' '  He 
further  said,  *  ^  You  would  do  me  a  favor  if  you  would 
go  to  the  Board  and  hurry  up  the  appointment.  I  am 
losing  money.'* 

It  is  true,  as  contended  by  counsel,  that  if  the  money 
justly  and  equitably  belongs  to  appellee  that  he  should 
be  entitled  to  recover  under  this  action,  but  our  courts 
have  said:  **In  an  actidn  of  assumpsit  for  money  had 
and  received,  the  main  inquiry  is,  whether  the  defend- 
ant holds  money  which  ex  cequo  et  bono  belongs  to  the 
plaintiff.  It  has  been  frequently  called  an  equitable 
action,  and,  as  is  said  in  Claflin  v.  Godfrey,  21  Pick. 
[Mass.]  1,  it  approaches  nearer  to  a  bill  in  equity  than 
any  other  common-law  action.'*    Belden  v.  Perkins,  78 
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HI.  449 ;  First  Nat.  Bank  of  Springfield  v.  Gatton,  172 
111.  627.  **This  being  an  action  to  recover  for  money 
had  and  received  by  the  defendant  to  the  plaintiff's 
use,  it  devolved  on  the  plaintiff  to  prove  that  the  de- 
fendant held  money  which  ex  (equo  et  bono  he  ought  to 
pay  to  the  plaintiff,  the  usual  test  being,  does  the 
money  in  justice  belong  to  the  plaintiff.'*  Richolson 
V.  Moloney,  195  HI.  578. 

Appellee  was  pleased  when  the  appointment  of  ap- 
pellant wfL8  made;  he  did  all  he  could  to  bring  about 
the  appointment;  he  surrendered  the  office  and  the 
work  and  the  emoluments  to  the  appellant  without 
any  protest,  and  now,  after  appellant  had  performed 
the  labor,  can  it  be  said  that  the  earnings  accruing 
from  this  labor  equitably  and  justly  belong  to  the 
appellee,  who  sought  by  every  available  means  to  get 
rid  of  this  burden  and  was  willing  that  appellant  or 
any  one  else  that  the  county  board  would  sanction 
should  take  up  and  perform  the  work?  It  further 
appears  that  no  complaint  of  any  kind  was  made  by 
appellee  about  appellant  holding  this  oflSce  until  July 
15,  1910,  and  after  an  order  had  been  entered  by  the 
court,  in  effect,  holding  that  appellee  was  not  entitled 
to  hold  the  office;  and  the  judgment  rendered  herein 
covers  the  fees  earned  during  the  period  prior  to  as 
well  as  after  this  demand  was  made,  but  it  is  very 
clear  to  us  that  he  was  not  entitled  to  the  fees  earned 
after  he  had  surrendered  the  office  willingly  and  with- 
out protest  to  appellee,  and  before  the  maldng  of  such 
demand. 

For  the  reasons  above  indicated,  we  are  of  the  opin- 
ion that  the  Circuit  Court  erred  in  rendering  this  judg- 
ment against  appellant  for  the  fees  earned  by  him 
during  the  term  that  he  held  the  office  of  sheriff  under 
such  appointment,  and  the  judgment  of  the  lower  court 
is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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H.  H.  King,  Appellee^  y.  Daniel  W.  Heilig  and  E.  M. 

Blfe^  Appellants. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon.  Benja- 
min W.  Pope,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
November  13,  1916. 

f 

Statement  of  tlie  Case. 

Action  by  H.  H.  King,  plaintiff,  against  Daniel  W. 
Heilig  and  E.  M.  Rife,  defendants,  on  a  promissory 
note  of  which  defendants  were  makers  and  one  Farrin 
the  payee,  and  which  was  indorsed  to  plaintiff,  before 
maturity  as  collateral  security. 

Prom  a  judgment  for  $1,055.88  after  trial  had  upon 
opening  a  judgment  by  confession  for  $945.04  and 
costSy  defendant  Heilig  appeals. 

Chables  L.  Bice  and  Fbed  Hood^  for  appellant  Dan- 
iel W.  Heilig. 

C.  S.  MnJiBB  and  WAUi  &  Mabtin,  for  appellee. 

Mb.  Jttbticb  MoBbidb  delivered  the  opinion  of  the 
court 

A1)straet  of  the  Decision. 

1.  Biii.8  AOT)  NOTES,  §  293* — When  payment  to  payee  before  ma- 
turity of  note  does  not  operate  as  discharge  from  liability.  Payment 
by  the  payor  to  the  payee  of  a  note  which  was  then  in  the  hands  of 
another,  who  obtained  same  from  the  payee  before  its  maturity  as 
collateral  security,  does  not  operate  as  a  discharge  from  liability  as 
It  was  the  duty  of  the  payor  to  see  that  his  payment  was  made  to  the 
proper  holder  of  the  note. 


•Sm  UllnoU  Notes  Dljr«ftt,  Vols.  XI  to  XV,  and  Cumolaave  Qnarterlj,  samfl 
tspte  and  sect  Ion  nambcr. 
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2.  Triai,,  §  129* — what  constitutes  improper  remark  hy  counsel  in 
opening  statement,  A  remark  by  an  attorney  In  his  opening  state- 
ment to  the  jury  that  when  they  had  heard  the  evidence  he  was  sure 
they  could  only  arrive  at  the  same  verdict  as  a  former  Jury  was 
Improper. 

3.  Pleading,  §  115* — admissibility  of  affidavits  and  pleadings.  It 
is  not  error  to  admit  in  evidence  a  party's  affidavits  and  pleadings, 
as  they  are  but  statements  and  declarations  of  the  party,  and  if 
inconsistent  with  the  evidence  offered  on  the  trial  the  Jury  were 
entitled  to  hear  them  and  consider  them  with  the  other  testimony. 

4.  Bills  and  notes,  i  462* — when  failure  of  instruction  to  explain 
term  is  not  error.  The  term  "bona  fide  holder"  is  so  commonly  used 
that  the  Jury  could  not  be  misled  by  the  failure  of  an  instruction  to 
explain  its  meaning. 

5.  Bills  and  notes,  |  462* — when  instruction  not  setting  out 
that  holder  acquired  note  for  value  before  maturity  is  not  erroneous. 
Where  neither  the  evidence  nor  the  pleadings  presented  an  issue 
that  a  note  was  held  as  security  for  the  payment  of  an  indebtedness 
after  its  maturity,  there  was  no  error  in  giving  an  instruction  which 
did  not.  set  out  that  the  holder  acquired  the  note  for  value  before 
maturity,  but  if  such  note  was  held  to  secure  future  advancements, 
it  should  cover  same. 

6.  Judgment,  §  87* — what  is  proper  form  of  when  verdict  for 
plaintiff  after  trial  upon  opening  up  judgment  of  confession.  Where 
a  Judgment  by  confession  is  opened  up,  such  judgment  to  stand  as 
security,  and  trial  is  had  resulting  in  verdict  and  judgment  for 
plaintiff,  the  form  of  such  Judgment  should  be  to  confirm  the  judg- 
ment taken  on  confession,  and  a  Judgment  rendered  upon  a  verdict 
assessing  a  greater  amount  of  damages  ia  erroneous. 

7.  Appeal  and  ebror,  §  1807* — when  case  reversed  and  rem^inded 
with  directions.  Where,  upon  verdict  being  rendered  for  plaintiff 
after  opening  up  of  a  Judgment  by  confession  and  trial  a  judgment 
is  erroneously  entered  for  more  than  the  amount  of  the  judgment 
on  confession,  the  case  should  be  reversed  and  remanded  with  direc- 
tions to  correct  the  error. 

•See  IlUnols  Notes  Divest,  Vols.  XI  to  XY,  and  Cnmiiliitlve  QuarteiiT-,  aame 
t<9lc  and  soctlom  number. 
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F.  £.  Nulsen^  Defendant  in  Error^  y.  Terre  Hante 
Brewing  Company^  Plaintiff  in  Error. 

(Not  to  1>e  reported  in  fnlL) 

Error  to  the  City  Ck)urt  of  East  St.  Louis;  the  Hon.  W.  M.  Vandb- 
vziriEB*  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Statement  of  tlie  Case. 

Action  by  F.  E,  Nulsen,  plaintiff,  against  Terre 
Haute  Brewing  Company,  defendant,  for  rent.  From 
a  judgment  in  favor  of  plaintiff  for  $780,  defendant 
brings  error. 

Kerfe  &  SuLuvAN,  for  plaintiff  in  error. 

Kbameb,  EIbameb  &  Campbell,  for  defendant  in  er- 
ror. 

Me.  Justice  McBnmE  delivered  the  opinion  of  the 
court. 

A1)straet  of  the  Decision. 

L  PsmciPAi,  AND  AGENT,  |  102* — wHeti  duty  lies  on  third  person  to 
make  inquiry  and  ascertain  real  authority  of  agent  A  person  who 
has  notice  of  such  facts  as  to  put  him  on  inquiry  as  to  the  authority 
of  an  agent  to  make  a  lease  acts  at  his  peril  in  accepting  a  lease 
from  such  agent  without  making  inquiry  and  ascertaining  the 
agent's  real  authority,  notwithstanding  such  agent  may  have  ap- 
parent authority,  and  it  is  his  right  and  duty  to  make  such  inquiry. 

2.  Appeal  and  erbob,  |  1241* — when  party  may  not  complain  of 
erroneous  instruction,  A  party  may  not  complain  of  an  instruction 
which  sets  forth  a  correct  principle  of  law  as  misleading  where  he 
himself  procures  an  instruction  on  the  same  subject 

3.  iNSTBUcnoNS,  S  151* — when  refusal  of  is  not  error.  It  is  not 
error  to  refuse  -  requested  instructions  which  are  covered  by  other 
given  instructions. 

4.  iNSTBUcnoNS,  §  63* — when  instruction  is  not  erroneous  as  as- 
suming controverted  facts.  An  Instruction  is  not  erroneous  as 
assuming  controverted  facts  where,  when  considered  with  other 
Instructions,  such  impression  is  not  given. 

•Sm  DUsote  Note*  Divest,  Vols.  XI  to  XT,  and  CnmiiliiUTe  Qnartorly, 
|«ple  anl  ■iiiitioM  niiBiber. 
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Dayid  E.  Parker,  Appellant,  y.  Jolm  Dietz,  Appellee. 

L  Bailment,  |  10* — what  is  duty  of  bailee  as  to  insuring  goods 
for  oumer's  benefit.  There  is  no  legal  duty  devolving  on  a  bailee, 
even  for  accommodation,  to  insure  the  chattels  for  the  owner's  bene- 
fit unless  there  is  a  contract  or  custom  requiring  it 

2.  Bailment — when  negligence  of  bailee  is  question  for  court. 
The  failure  of  a  bailee  to  insure  the  chattels  does  not  present  a 
question  of  negligence  for  the  determination  of  a  Jury,  but  one  of 
law  for  the  court. 

3.  Bailment,  |  10* — what  diligence  iwust  be  exercised  by  bailee 
for  accommodation  in  caring  for  property,  A  bailee  for  accommoda- 
tion is  bound  to  use  extraordinary  diligence  in  caring  for  the  prop- 
erty, but  is  not  liable  for  an  accidental  loss. 

Appeal  from  the  Circuit  Court  of  White  county;  the  Hon.  Julius 
C.  Kebn,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Reversed.    Opinion  filed  November  13,  1916. 

Noah  C.  Bainum,  for  appellant. 
Francis  M.  Parish,  for  appellee. 

Mr.  Justice  McBridb  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  in  the  court  below 
for  $325  and  costs,  which  appellant  seeks  to  reverse 
by  this  appeal. 

It  appears  from  the  record  in  this  case  that  the 
appellee  was  the  owner  of  one  Mercury  Arc  Rectifier, 
one  glass  globe  with  mercury,  two  lenses,  one  large 
lamp  and  two  condensers,  for  a  standard  model  picture 
machine,  also  one  reel  of  pictures.  That  on  or  about 
the  3rd  or  4th  of  April,  1915,  the  appellant  was  en- 
gaged in  conducting  a  vaudeville  and  picture  show  and 
needed  the  apparatus  owned  by  appellee  for  the  pur- 
pose of  conducting  his  show;  that  he  offered  to  pur- 
chase the  above-described  articles  from  appellee  but 

•See  nilnols  Notes  Divest,  Vols.  XI  to  XV,  and  CnmnUtlTe  Qnarteiljr, 
topic  and  section  number. 
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appellee  refused  to  sell  them  to  him  but  told  appellant 
he  would  loan  them  to  him,  and  did  make  the  loan,  and 
on  about  the  day  last  aforesaid,  appellant  took  the 
apparatus  from  appellee's  place  of  business  to  appel- 
lant's place  of  business  and  used  it  in  connection  with 
his  vaudeville  and  picture  show.  It  appears  that  on 
Thursday  after  he  had  borrowed  it  on  Monday  he  had 
some  trouble  with  the  rectifier  and  appellee  went  up 
to  appellant's  building  and  worked  upon  it.  It  further 
appears  from  the  evidence  that  shortly  thereafter  ap- 
pellant had  his  building  insured  but  did  not  take 
out  insurance  upon  the  apparatus  borrowed  from  ap- 
pellee. About  the  10th  of  May,  1915,  the  building 
and  contents,  including  the  apparatus  of  appellee,  was 
destroyed  by  fije.  Prior  to  the  commencement  of  this 
suit,  appellee  demanded  payment  of  appellant,  which 
was  refused.  The  fire  was  not  caused  by  any  negli-. 
gence  of  appellant  but  was  unavoidable.  The  case  was 
tried  by  a  jury  and  verdict  and  judgment  rendered 
for  appellee  for  $325. 

The  declaration  in  this  case,  after  alleging  that  the 
appellant  borrowed  the  aforesaid  apparatus  of  ap- 
pellee, then  avers  that  it  then  and  there  became  the 
duty  of  the  defendant  to  procure  insurance  on  said 
i^oods  and  chattels  for  the  protection  of  the  plaintiff, 
but  that  the  defendant  negligently  failed  and  refused 
to  procure  such  insurance,  and  that  such  goods  and 
chattels  were  wholly  destroyed  by  fire  and  that  the 
plaintiff,  owing  to  the  negligence  of  the  defendant,  was 
thereby  injured  in  his  property.  To  this  the  defend- 
ant filed  a  plea  of  general  issue. 

There  is  no  dispute  as  to  the  facts  in  this  case.  It 
appears  from  the  evidence  that  the  appellee  loaned 
appellant  the  apparatus  in  question  to  be  used  by 
appellant  in  operating  his  picture  show.  That  appel- 
lee knew  where  the  apparatus  was  being  kept  and 
used ;  that  there  was  no  evidence  of  any  contract  for  in- 
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surance,  or  of  any  custom  with  reference  to  insurance. 
The  declaration  charges  that  it  was  the  duty  of  appel- 
lant to  insure  the  property  and  that  he  neglected  to 
do  so  and  the  loss  resulted.  The  only  claim  of  neglect, 
as  shown  by  the  evidence,  was  the  failure  upon  the 
part  of  appellant  to  insure  the  property. 

As  we  view  the  record  in  this  case,  its  decision  de- 
pends upon  the  determination  of  the  question  as  to 
whether  or  not  it  was  the  duty  of  appellant  under  the 
law  to  insure  the  proi>erty,  and  we  think  this  is  purely 
a  question  of  law.  If  such  a  duty  devolved  upon  the 
appellant  then  he  is  liable.  If  he  was  not  required  by 
law  to  insure  the  property  then  no  liability  could  at- 
tach. At  the  close  of  the  evidence  the  appellant  asked 
the  court  to  give  an  instruction  directing  the  jury  to 
find  a  verdict  for  the  defendant,  which  the  court  re- 
fused, and  its  refusal  is  assigned  for  error.  As  we 
view  it,  the  whole  case  can  be  determined  upon  this 
assignment  of  error. 

The  relation  sustained  by  appellant  to  appellee  was 
that  of  a  bailee  for  appellant's  accommodation,  and 
when  he  borrowed  appellee's  property  he  was  bound 
to  use  extraordinary  diligence  in  caring  for  the  bor- 
rowed chattels.  The  question  here  submitted,  how- 
ever, is  not  one  of  care  and  diligence  with  reference 
to  the  preservation  of  the  property  borrowed  but  is 
one  as  to  whether  or  not  he  should  have  taken  the 
precaution  to  insure  the  property  so  that  appellee 
could  be  reimbursed  in  case  of  loss,  and  we  are  of 
the  opinion  that  this  is  a  different  proposition  from 
that  laid  down  in  the  textbooks  requiring  the  greatest 
care  and  diligence  as  to  the  preservation  of  the  par- 
ticular property.  It  was  his  duty  to  use  the  utmost 
care  and  diligence  to  preserve  the  particular  property 
that  he  had  borrowed,  and  if  he  failed  or  neglected  to 
do  any  act  that  he  could  have  done  for  the  preserva- 
tion of  the  property,  then  he  would  be  liable  for  such 
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neglect  and  the  liability  is  based  upon  his  negligence 
in  this  respect.  We  have  not  been  able  to  find  any 
authorities  involving  the  exact  question  presented 
here  nor  has  counsel  cited  us  to  any,  and  the  case  must 
be  largely  determined  from  the  principles  laid  down 
in  the  elementary  works.  As  we  understand  the  law 
there  is  no  duty  devolving  upon  the  borrower  of  a 
chattel  even  for  accommodation  to  insure  such  chat- 
tel for  the  benefit  of  the  owner,  unless  there  is  a  coii- 
tract  so  to  do  or  a  custom  existing  that  required  it, 
and  no  such  has  been  proven  in  this  case.  So  far  as 
this  record  discloses,  the  fire  was  accidental  and  with- 
out the  fault  of  appellant  and  we  think  the  loss  must 
be  classed  as  an  accidental  loss.  ''In  no  case  is  the 
borrower  obliged  for  any  accident  as  death,  naufrage, 
burning,  unless  he  has  undertaken  that  hazard  either 
expressly  or  tacitly. '*  Story  on  Bailments  (8th  Ed.), 
see.  253  c.  ''Under  a  gratuitous  loan  for  use,  the 
benefit  being  all  on  one  side,  the  borrower  is  bound  to 
use  extraordinary  diligence  in  preserving  the  bor- 
rowed chattels.  He  is  bound  to  exercise  all  the  care 
and  diligence  which  the  most  careful  and  vigilscnt  men 
employ  in  their  own  affairs,  and  he  is  responsible  for 
even  slight  negligence,  whereby  the  property  is  lost 
or  injured.  The  omission  of  the  most  exact  and  scru- 
pulous caution,  or  any  want  of  prudence,  is  regarded 
as  a  culpable  neglect  in  the  borrower.  The  borrower 
does  not  insure  the  safety  of  the  goods  and  he  is  not 
liable  for  them  where  he  keeps  and  uses  them  with  due 
care  and  in  the  manner  permitted  by  the  terms  of  the 
loan;  he  is  not  liable  where  the  chattel  dies,  or  is 
stolen,  or  is  destroyed  by  fire,  without  any  negligence 
on  his  part.  The  risk  of  losses  like  these  abides  with 
the  owner  unless  the  bailee  has  failed  in  his  duty  to 
anticipate  and  guard  against  the  danger."  Edwards 
on  Bailments,  sec.  135. 
The  evidence  in  this  case  sho^s  that  appellee  knew 
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the  purpose  for  which  the  property  was  to  be  used, 
and  where  used,  and  in  fact  visited  the  property  and 
worked  upon  it  while  in  appellant  ^s  building,  and  if 
he  did  not  care  to  assume  the  risk  he  should  have 
required  appellant  by  contract  to  have  insured  the 
property  but  this  he  failed  to  do.  ' '  Where  the  bailor 
knows  the  general  character  and  habits  of  the  bailee 
and  the  place  where  or  manner  in  which  the  goods 
deposited  are  to  be  kept  by  him,  the  bailor  *  *  * 
must  be  presumed  to  assent  in  advance  that  his  goods 
shall  be  thus  treated."  Dobie  on  Bailments  &  Car- 
riers, page  69,  ''And  if  a  thing  be  injured  or  de- 
stroyed through  inevitable  accident  or  vis  major,  or 
by  reason  of  fire,  the  fall  of  a  building  or  other  like 
casualty,  •  *  *  the  loss  will  not  fall  upon  the 
bailee  unless  he  appears  to  have  been  to  blame  in 
the  matter."  Schouler  on  Bailments,  sec.  74.  And  the 
same  doctrine  is  laid  down  in  Vanzile  on  Bailments, 
sec.  107.  *  *  If  a  person  lend  an  article  to  another,  the 
bailee  is  bound  to  take  such  care  of  it  as  a  very  careful 
and  vigilant  man  would  exercise  in  regard  to  his  own 
property,  and  if  it  is  injured  without  any  negligence 
or  fault  on  his  account,  he  is  not  legally  liable  to  the 
owner.  Jones  on  Bailments,  sec.  75;"  Harringtons 
Reports,  vol.  2,  page  67  (Delaware).  ' 

We  are  satisfied  from  an  examination  of  these  au- 
thorities and  others  that  we  have  examined  that  the 
law  doe^not  impose  upon  the  bailee  the  duty  of  insur- 
ing property  borrowed,  unless  there  is  a  contract  or 
custom  existing  to  that  effect.  It  is  contended  by 
counsel  for  appellee  that  there  is  a  presumption  of 
negligence,  and  for  that  reason  the  judgment  should 
be  affirmed.  Where  it  appears,  as  it  does  in  this  case, 
that  the  only  act  of  negligence  charged  or  claimed  by 
the  evidence  to  exist  is  an  act  that  ^he  law  does  not 
impose  upon  the  bailee,  then  no  such  presumption 
could  arise.    It  is  also  contended  by  counsel  for  ap- 
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pellee  that  the  question  of  negligence  is  a  question 
of  fact  for  the  determination  of  the  jury,  and  cites  in 
support  of  this  doctrine  the  case  of  Gray  v.  Merriam, 
148  ni.  179.  The  doctrine  here  invoked  is  not  applica- 
ble in  this  case  for  the  reason  that  the  act  complained 
of  is  not  as  to  whether  the  appellant  was  negligent 
or  not  but  the  act  upon  which  a  recovery  is  sought 
was  whether  or  not  appellant  was  required  to  do  a 
particular  thing  towards  the  property  borrowed,  to 
wit,  to  insure  the  same,  and  if  he  was  not  required  in 
law  to  insure  the  property  then  it  could  not  become  a 
question  of  fact  for  the  determination  of  the  jury.  We 
are  of  the  opinion  that  the  law  did  not  impose  upon  the 
appellant  the  duty  of  having  the  property  insured,  and 
that  as  this  was  the  only  act  of  negligence  complained 
of,  there  could  be  no  liability  for  the  accidental  loss 
of  the  property. 

The  court  erred  in  refusing  to  direct  a  verdict  for 
the  defendant,  and  the  judgment  of  the  lower  court  is 
reversed. 

Judgment  reversed. 


« 
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VoUn  T.  St  Louis  ft  O'Fallon  Coal  Co.»  203  lU.  App.  126. 


Jim  Tolin,  Appellee^  y.  St.  Lonls  &  O'Fallon  Goal  Com- 
pany^ Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  St  Clair  county;  the  Hon. 
0ix>B6E  A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Affirmed.  Opinion  filed  November  13,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  tlie  Case. 

Action  by  Jim  Volin,  plaintiff,  against  St.  Louis  & 
O'Fallon  Coal  Company,  defendant,  to  recover  dam- 
ages for  personal  injuries  received  while  working  as 
a  miner  in  defendant's  coal  mine.  From  a  judgment 
for  plaintiff  for  $1,100  and  costs,  defendant  appeals. 

Babth;el,  Farmer  &  ElLingel,  for  appellant. 

ScHAEFER  &  Kruqer  and  T.  R.  Mould,  for  appellee. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the 
court. 

Abstract  of  tlie  Decision. 

1.  Appeal  and  erbor,  §  1411* — when  verdict  on  conflicting  evi- 
dence mAU  not  he  disturbed.  In  an  action  by  a  mine  employee  for 
damages  for  personal  injuries,  held  that  the  finding  of  the  Jury  that 
certain  props  required  for  the  support  of  a  roof  in  a  mine  were  not 
furnished  should  not  be  disturbed,  where  the  evidence  was  sharply 
conflicting,  if  not  against  the  manifest  weight  of  evidence. 

2.  Damages,  |  120* — when  verdict  for  personal  injuries  not  ex- 
cessive. Where,  in  an  action  for  damages  for  injuries  to  a  work- 
man, the  evidence  showed  four  fingers  of  his  left  hand  were  so  frac- 
tured that  he  could  only  close  that  hand  halfway  and  could  not 
hold  anything  tight  and  that  his  left  hip  was  permanently  fractured, 
and  that  he  lost  two  months  from  work,  held  a  verdict  for  $1,100 
was  not  excessive. 

*8ee  Ullnolfl  Notes  Divest,  Vols.  XI  to  XV,  aad  ComiUatlTe  <|iuutorly, 
topic  and  section  nnmber. 
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3.  Workmen's  Compensation  Act — when  certificate  as  to  filed  no- 
Uoe  of  employer's  election  not  to  come  under  is  sufficient  A  certifi- 
cate by  the  secretary  of  the  Industrial  Board  as  to  a  notice  filed  with 
laid  board  of  an  employer's  election  under  the  Workmen's  €k)mpen- 
sation  Act,  which  describes  said  secretary  as  custodian  and  keeper 
of  the  files,  records  and  documents  of  said  board  but  does  not  specifi- 
cally state  he  was  custodian  and  keeper  thereof,  is  a  sufficient  com- 
Dliance  with  section  16,  ch.  51  of  the  Statutes  (J.  ft  A.  If  5533),  re- 
iairing  a  statement  in  any  such  certificate  that  the  officer  is  the 
keeper  of  such  files,  etc. 

4.  EMdencs,  I  125* — when  witness  may  testify  as  to  contents  of 
posted  notice.  A  witness  is  not  prohibited  from  testifying  as  to  the 
contents  of  a  notice  that  has  been  posted,  especially  where  it  has 
become  dimmed  and  destroyed. 


Clemeth  January,  Appellee,  y.  Metropolitan  Life  In- 

snranee  Company,  Appellant. 

(Not  to  be  reported  in  fnlL) 

Appeal  from  the  Circuit  Ck)urt  of  St.  Clair  county;  the  Hon.  Geobge 
A  Chow,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.   Reversed  and  remanded.    Opinion  filed  November  18,  1916. 

Statement  of  tlie  Case. 

Action  by  Clemeth  January,  plaintiflf,  against  Met- 
ropolitan Life  Insurance  Company,  defendant,  to  re- 
cover on  a  life  insurance  policy.  From  a  judgment  for 
plaintiff  for  $179.31  and  costs,  defendant  appeals. 

W.  P.  Launtz,  for  appellant. 

Albxakdeb  Flannigan,  for  appellee. 

Mb.  Justice  McBamE  delivered  the  opinion  of  the 
court. 


^  *Sce  lUlnoto  Note*  nicest.  Vols.  XI  to  XV.  and  CmnalatlTe  Quarterly,  taiiM 
laple  aad  MctUm  number. 
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Anderson  t.  Chlttlck,  203  III.  App.  128. 

Abstract  of  the  Deeision. 

Appeal  and  erbob,  |  1787* — when  judgment  reversed  pro  forma,  A 
Judgment  will  be  reversed  pro  fonna  under  Rule  27  of  the  Appel- 
late Court  where  the  appellee  fails  to  file  any  brief. 


Mattle  Anderson,  Administratrix,  Appellee,  t.  Hiram 

Ghittiek,  Appellant. 

(Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon.  Benja- 
min W.  Pope,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  temanded.  Opinion  filed  November  18, 
1916. 

J 

Statement  of  tlie  Case. 

Suit  by  Mattie  Anderson,  administratrix  of  the  es- 
tate of  Martha  Tapley,  deceased,  complainant,  against 
Hiram  Chittick,  defendant,  to  foreclose  a  mortgage. 
From  a  decree  for  complainant,  defendant  appeals. 

C.  S.  MnxiBB,  for  appellant. 

Fred  Hood,  for  appellee. 

Mb.  Justice  McBbtob  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1105* — what  are  not  grounds  for  dismissal 
of  appeal.  An  appeal  will  not  be  dismissed  because  it  was  permitted 
by  a  different  judge  than  the  one  who  rendered  the  decree. 

2.  MoBTGAGES,  |  2^Z*-r^hat  constitutes  sufficient  consideration  for 
release  of.    Where  the  purchaser  of  land  under  a  warranty  deed  was 

•8«e  Illinois  Notes  Dlseii,  VoU.  XI  to  XV,  and  CumulatlTe  Quarterly, 
topie  and  section  number. 
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compelled  to  pay  out  money  to  perfect  his  title,  held  that  such  pay- 
ments by  him  were  sufficient  consideration  for  a  release  of  a  mort- 
gage given  by  him  to  secure  part  of  .the  purchase  money  for  said 
land. 

3.  MoBTGAGES,  |  270* — tohat  is  eftect  of  release  on  right  of  fore- 
closure. Where  a  purchaser  of  land  under  a  warranty  deed  gave  a 
mortgage  for  part  of  the  purchase  money  and  was  forced  thereafter 
to  pay  out  money  to  the  extent  of  such  mortgage  in  perfecting  his 
title  to  the  land,  and  obtained  from  the  mortgagee  a  valid  release  of 
such  mortgage,  held  such  mortgagee  was  not  warranted  in  obtaining 
a  foreclosure  and  sale  to  satisfy  such  mortgage. 

4.  Appeal  and  erbob,  |  913* — what  is  effect  of  certificate  of  re- 
porter that  record  contains  all  the  evidence.  The  certificate  of  a 
court  reporter  that  the  record  contains  all  the  evidence  In  the  case 
is  not  sufficient  to  make  the  testimony  of  witnesses  a  part  of  the 
record,  but  when  same  is  followed  by  a  regular  certificate  and  signa- 
ture of  the  judge,  ^  the  fact  of  such  reporter's  certificate  does  not 
destroy  the  validity  of  the  Judge's  certificate. 


lya  Dallas^  Appellee^  y.  East  8t,  Lonfs  &  Suburban 

Railway  Company,  Appellant* 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  Louis 
BEBNBiftrrEB,  Judge,  presiding.  Heard  in  this  court  at  the  March 
tenn,  1916.  Reversed  and  remanded.  Opinion  filed  November  IS, 
1916.   Rehearing  denied  January  13,  1917. 

Statement  of  tbe  Case. 

Action  by  Iva  Dallas,  plaintiff,  against  East  St. 
Louis  &  Suburban  Railway  Company,  defendant,  to 
recover  for  personal  injuries  received  by  falling  off 
one  of  defendant's  cars.  From  a  judgment  for  plain- 
tiff for  $8,000,  defendant  appeals.  For  the  case  on  a 
former  appeal,  see  188  HI.  App.  420. 

*Se«  minoifl  l^Totes  Diseflt,  Vols.  XI  to  XT,  and  Comulailve  Quarterly,  same 
tople  and  section  number. 
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DenlBon-GholBon  Dry  Goods  Co.  t.  Inger,  203  IlL  App.  130. 

Williamson,  Burroughs  &  Ryder,  for  appellant. 
Geers  &  Geers,  for  appellee. 

Mr.  Justice  MoBride  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

Cabbidui,  I  476* — when  evidence  is  insufficient  to  sustain  recovery 
for  injuries  resulting  from  sudden  jerk  of  car.  In  an  action  against 
a  street  car  company  for  damages  for  injuries  sustained  by  plaintiff 
in  leaving  its  car,  where  the  plaintifT  stood  practically  alone  in  her 
testimony  that  the  car  after  slowing^  down  started  up  suddenly  and 
gave  a  Jerk  which  threw  her  off,  and  the  evidence  for  the  defendant 
greatly  preponderated  in  showing  that  the  car  did  not  stop  with  a 
sudden  Jerk  and  that  plaintifT  did  not  stop  in  the  vestibule  of  the 
car  but  walked  straight  out  and  attempted  to  get  ofT  while  the  car 
was  in  motion,  Tield  that  a  verdict  for  the  plaintiff  was  manifestly 
against  the  weight  of  the  evidence. 


Denlson-Oholson  Dry  Goods  Company  t.  Max  Inger 

et  al. 

B.  E.  HIekman,  Trustee,  Appellant,  y.  B.  F.  Martin, 

Interpleader  Claimant,  Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon.  J.  C. 
Bagleton,  Judge;  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Action    in    attachment    by    Denison-Gholson    Dry 
Goods   Company,  plaintiff,  against   Max  Inger   and 

•See  Illtnoiii  Notes  Oiseiit,  VoU.  XI  to  XV,  and  CmnoUUve  Quarterly, 
tople  and  eectlon  number. 
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others,  defendants,  B.  F.  Martin  interpleading  and 
claiming  the  property.  Prom  a  judgment  awarding 
the  property  to  the  interpleader  claimant,  B.  E.  Hick- 
man, trustee  in  bankruptcy  of  Max  Inger,  who  was 
allowed,  upon  petition,  to  appear  as  party  defendant, 
appeals. 

W.  W.  Skaogs  and  Joseph  H.  Baenhabt,  for  appel- 
lant 

Walter  W.  Williams,  for  appellee. 

Mb.  Justice  McBamE  delivered  the  opinion  of /the 
court 

A1)straet  of  the  DeelBlon. 

Appeal  AifD  ebbob,  |  1303* — when  evidence  presumed  to  toarrant 
judgment.  A  bill  of  exceptions  must  be  signed  by  the  trial  Judge 
and  the  certificate  show  that  it  contains  aU  the  evidence,  otherwise 
the  eridenoe  is  presumed  to  warrant  the  Judgment 


Knights  of  Pythias  N,  A.  8.  A.  E.  A.  A.  &  A.,  Grand 
Jurisdletion  of  Illinois^  Appellant^  y.  Annie  Davis, 
Appellee. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  M.  R. 
SuujYAN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
i916.  AiBrmed  on  remittitur;  otherwise  reversed  and  remanded. 
Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Action  by  Annie  Davis,  plaintiff,  against  Knights  of 
Pythias  N.  A.  S.  A.  E.  A.  A.  &  A.,  Grand  Jurisdiction 

*8ee  nUM>i«  NotM  DIsmt,  Vols.  XI  to  XV,  and  CvmnlAtlTe  Quartorly,  tame 
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V 

of  Illinois,  defendant,  to  recover  as  beneficiary  on  a 
mutual  benefit  certificate  on  the  life  of  her  husband, 
Joseph  Davis.  From  a  judgment  for  plaintiff  for 
three  hundred  dollars,  the  full  amount  recoverable 
under  the  policy,  defendant  appeals, 

E.  A.  J.  Shaw,  for  appellant ;  Albert  B.  George,  of 
counsel. 

Silas  Cook  and  W.  E.  Hill,  for  appellee. 

Mr.  Justice  MoBRmE  delivered  the  opinion  of  the 
court, 

.  Abstract  of  the  Decision. 

Insurance,  S  794* — when  acceptance  of  payment  of  arrearages  does 
not  constitute  tcaiver  of  right  to  limit  amount  of  benefits  according 
to  Jby-laws,  Where  the  by-laws  of  a  fraternal  beneficial  association 
permitted  a  member  who  had  become  nonbeneficlal  to  be  reinstated 
before  suspension,  by  his  local  lodge  by  paying  all  arrearages,  and 
provided  also  that  if  such  reinstatement  was  after  thirty  days  from 
default  the  amount  of  benefits  to  be  paid  under  hfe  certificate  should 
be  changed  to  a  specified  less  amount,  if  death  occurred  within  fiye 
years,  held  that  such  association  did  not  by  accepting  such  payment 
of  arrearages  waive  its  right  to  limit  the  amount  of  benefits  accord- 
ing to  its  by-laws. 


•See  nilnoir  Notes  Divert,  Vols.  XI  to  XV»  and  CiimiilattTo  Quarterly, 
tople  and  section  number. 
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George  H.  Pritehett,  Appellant,   y.  George  OrlfBn, 

Appellee. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Williamson  county;  the  Hon. 
W.  F.  Slateb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Action  of  replevin  by  George  H.  Pritchett,  plaintiff, 
against  George  Griffin,  defendant,  to  recover  a  stock 
of  groceries.  From  a  judgment  for  defendant,  plain- 
tiff appeals. 

Pillow  &  Stone,  for  appellant. 

Nbely,  Gallimorb,  Cook  &  Potter,  for  appellee. 

Me.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Replevin,  f  124* — when  evidence  U  sufficient  to  show  that  title 
to  chattels  had  not  passed.  Where  plalntifP  representing  the  agent 
of  the  owner  of  certain  land  contracted,  subject  to  said  owner's  ap- 
proval, to  exchange  said  land  for  defendant's  chattels,  for  which 
plaintiff  took  a  bill  of  sale  in  the  name  of  the  agent  and  transmitted 
same  to  said  agent  with  his  own  notes  to  the  agent  as  in  payment 
for  said  chattels  on  his  own  account,  and  before  the  owner  of  the 
land  approved  the  contract  defendant  repudiated  the  same  upon 
learning  of  the  falsity  of  statements  made  by  said  agent,  and  guar- 
anteed  by  plaintiff  as  true,  as  to  the  character  of  the  lands,  upon 
which  defendant  had  relied  in  making  the  contract,  held  in  an  action 
of  replevin  for  said  chattels,  plaintiff  claiming  tt  have  effected  a 
purchase  thereof  through  defendant,  that  the  Jury  were  fully  war- 
ranted in  finding  that  title  to  said  chattels  had  not  passed  from  de- 
fendant 

4 

^  *fiM  Dlliwla  Note*  DIsvst,  Tola.  XI  to  XV.  aad  CumnlAUTe  Qawt^rly. 
wple  Mid  ■eetlon  iiiimb«r. 
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2.  Sales*  §  218* — tohen  agent  is  not  innocent  purch<uer  for  value. 
An  agent  who  procures  a  contract  for  the  exchange  of  his  prlnciptfrs 
land  for  certain  chattels  which  is  subject  to  said  principal's  ap- 
proval, and  who  assumes  to  purchase  said  chattels  prior  to  approval 
of  the  contract  by  his  principal,  is  not  an  Innocent  purchaser  for 
value,  so  as  to  prevent  the  owner  of  said  chattels  from  repudiating 
the  contract  before  its  approval  by  the  agent's  principal,  and  no 
obligation  rests  upon  such  owner  as  to  purchase  money  notes  given 
by  such  agpent  on  such  purchase. 

3.  Vendor  and  pttbchabkb,  f  40* — when  knowledge  of  vendor'M 
agent  as  to  falsity  if  representations  as  to  character  of  land  is  im^ 
material.  Where  representations  made  by  an  agent  in  selling  land 
as  to  the  character  of  the  land  were  false  and  were  relied  upon  by 
the  purchaser  of  the  land,  It  is  Immaterial  to  such  purchaser's  right 
of  redress  whether  the  agent  knew  of  such  falsity. 


Granite  City  Lime  &  Cement  Company,  Appellee,  y. 
Board  of  Education  of  School  District  No.  126, 
etc.,  J.  B.  Beale,  H.  8.  Mettlen  and  Ellis  Mettlen, 
partners,  trading  as  H.  8.  Mettlen  &  Company.  J. 
B.  Beale,  Appellant. 

1.  Frauds,  Statute  of,  §  17* — when  undertaking  of  contractor  to 
pay  material  man  is  original.  Where  a  contractor  before  delivery  of 
materials  for  a  school  building  promises  the  material  man  to  pay  for 
them,  and  upon  such  promise  they  are  delivered  to  the  subcontractor 
ordering  the  same,  such  undertaking  of  the  contractor  is  original 
and  not  within  the  Statute  of  Frauds  (J.  &  A.  IT  5867). 

2.  Mechanics'  liens,  §  79* — who  protected  under  Hen  statute  as 
to  public  improvements.    The  lien  statute  as  to  public  improvements 

(J.  ft  A.  If  7161)  does  not  require  that  the  materials  should  be  fur- 
nished on  the  contract  of  the  principal,  blit  applies  to  any  person 
who  may  furnish  material  or  labor  to  any  contractor  for  any  pub- 
lic Improvement. 

3.  Mechanics'  liens,  |  79* — when  contractor  is  liable  to  material 
man  on  contract  to  pay  for  materials  furnished  to  subcontractor*^ 
Where  a  contractor  promises  a  material  man  furnishing  materials  to 
a  subcontractor  for  a  school  building  to  pay  for  the  same,  he  Is  not 

*Se«  Illinolt  Notes  Digest,  Volt.  XI  to  XV,  and  CumiilatlTe  Qa«rterl7, 
to^  Micl  lectioii  nnmbop 
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to  be  deprived  of  a  lien  by  the  mere  fact  that  the  material  man 
recognizes  the  subcontractor  and  charges  the  goods  to  him. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  J.  F. 
GiLLHAM,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1916.    AfHrmed.    Opinion  filed  November  13,  1916. 

T.  T.  HiNDB,  for  appellant. 

Terey,  GuELTia  &  Powell,  for  appellee. 

Mr.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

A  decree  was  rendered  in  favor  of  the  complainant 
against  the  defendants  in  the  Circuit  Court  of  Madison 
county,  to  reverse  which  the  defendant  J.  R.  Beale 
prosecutes  this  appeal. 

It  appears  from  the  record  in  this  case  that  on  May 
2,  1913,  J.  R.  Beale  entered  into  a  contract  with  the 
Board  of  Education  of  School  District  No.  126  Union, 
Township  3,  Ranges  9  and  10,  for  the  erection  and 
completion  of  a  high  school  building.  That  thereafter 
J.  B.  Beale  entered  into  a  subcontract  with  the*  de- 
fendants H.  S.  Mettlen  &  Company  to  furnish  the 
building  material  and  do  the  brickwork  upon  said 
building  for  an  expressed  consideration  of  $10,500,  to 
be  paid  for  as  the  work  progressed,  and  payments 
were  to  be  based  upon  the  estimates  of  the  architect 
and  be  made  to  the  amount  of  eighty-five  per  cent,  of 
such  estimates.  At  the  time  that  Mettlen  &  Company 
were  endeavoring  to  secure  this  subcontract,  they  ob- 
tained prices  of  building  material  from  the  appellee 
upon  which  prices  it  appears  that  their  bid  was  partly 
based.  After  Mettlen  &  Company  had  been  awarded 
the  subcontract  for  doing  the  brickwork,  they  then 
placed  an  order  with  the  appellees  for  the  necessary 
brick  and  other  building  materials,  and  in  this  order 
was  included  the  prices  theretofore  quoted  by  appel- 
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lees  to  them.  At  the  time  of  the  making  of  the  eon- 
tract  between  Beale  and  Mettlen  &  Company,  it  was 
agreed  that  Mettlen  &  Company  should  give  to  Beale 
a  bond,  the  exact  nature  and  condition  of  this  bond 
does  not  appear  from  the  evidence,  but  Mettlen  &  Com- 
pany were  unable  to  give  the  bond  and  were  unable 
to  prosecute  the  work  upon  the  payment  of  eighty-five 
per  cent,  of  the  estimated  prices;  that  they  would  re- 
quire more  money  than  that  per  cent,  would  bring 
to  them.  Thereupon  an  arrangement  was  made  be- 
tween Beale  and  Mettlen  &  Company  that  Beale  was 
to  take  care  of  all  bills  for  material  furnished  and 
put  in  the  building  and  would  give  a  check  upon  Satur- 
day for  the  amount  of  labor  performed  during  that 
week.  Beale  denies  that  he  undertook  absolutely  to 
pay  all  bills,  but  says  that  he  had  an  understanding 
with  Mettlen  that  he  would  pay  the  men  for  their 
labor  and  would  pay  for  materials  upon  orders  from 
Mettlen  &  Company  out  of  what  was  due  them.  As 
the  building  progressed,  payments  were  made  by  Beale 
to  the  men  for  their  labor  and  sums  were  paid  upon 
the  building  material  furnished  from  time  to  time, 
upon  the  order  of  Mettlen  &  Company.  When  the 
building  was  completed  there  was  a  balance  due  appel- 
lee of  $1,212.05  for  materials  furnished  and  used  in 
the  erection  of  this  building.  It  also  appears  from 
the  testimony  of  appellees*  witnesses  that  after  Mett- 
len &  Company  had  placed  their  order  with  appellees 
and  before  any  of  the  building  material  had  been  deliv- 
ered, that  the  appellees  learned  that  Mettlen  &  Com- 
pany had  failed  to  give  a  bond,  as  they  had  agreed  to 
do,  and  thereupon  Mettlen  &  Company  called  upon 
Beale,  and,  as  appellees  claim,  asked  him  what  pro- 
tection he  would  have  if  they  would  quit  before  the 
building  was  completed,  or  the  material  men  would  re- 
fuse to  deliver  the  material,  and  he  said  he  would  see 
that  the  material  used  was  paid  for  and  that  he  was 
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taking  no  chances.  This  is  denied  by  Beale.  It  fur- 
ther appears  that  the  McEwing  &  Thomas  Clay  Pro- 
ducts Company  furnished  building  material  upon  the 
promise  of  J.  R.  Beale  to  pay  for  them  and  that  he 
did  from  time  to  time  make  payments  by  check  upon 
orders  given  by  Mettlen  &  Company,  and  that  there 
is  a  balance  due  this  corporation  of  $225.79.  Beale 
denies  he  made  any  such  an  agreement,  with  the  Mc- 
Ewing &  Thomas  Clay  Products  Company  as  con- 
tended for. 

The  bill  alleges  J.  R.  Beale  entered  into  a  contract 
with  the  board  of  education  to  erect  said  high  school 
building  and  that  he  authorized  and  employed  H.  S. 
Mettlen  &  Company  to  do  the  brickwork  and  to  order 
the  material,  and  made  payments  thereon  from  time 
to  tune  at  the  request  of  Mettlen  &  Company  but  that 
there  was  a  balance  due  appellees  of  $1,212.05,  which 
remains  unpaid.  The  bill  also  alleges  that  notices 
were  given  as  required  by  the  statute  for  the  enforce- 
ment of  liens. 

It  is  contended  by  counsel  for  appellant  that  the 
appellee  was  a  subcontractor  and  as  such  no  right  of 
lien  existed  in  its  favor  under  the  statute,  and  main- 
tains that  appellee  did  not  furnish  materials  to  the 
contractor  within  the  meaning  of  the  statute,  and  that 
they  could  have  no  lien.  The  statute  referred  to  (J. 
&  A.  ^  7161)  is  as  follows:  *'Any  person  who  shall 
furnish  material,  apparatus,  fixtures,  machinery  or 
labor  to  any  contractor  for  a  public  improvement  in 
this  State  shall  have  a  lien  on  the  money,  bonds  or 
warrants  due  or  to  become  due  such  contractor  for 
such  improvement:  Provided,  such  person  shall,  be- 
fore payment  or  delivery  thereof  is  made  to  such 
contractor,  notify  the  officials  of  the  State,  county, 
township,  city  or  municipality,  whose  duty  it  is  to 
pay  such  contractor  of  his  claim  by  a  written  notice. ' ' 

The  cause  was  referred  to  the  master  to  take  testi- 
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mony  and  report  conclusions,  which  was  done,  and 
the  master  recommended  that  a  decree  be  entered  in 
favor  of  the  appellee  and  the  McEwing  &  Thomas  Clay 
Products  Company  for  the  amounts  due  them  resj^ec- 
tively.  .Exceptions  were  taken  to  this  report  and  ar- 
gued before  the  court,  but  the  report  was  sustained 
and  a  decree  rendered  accordingly.  It  also  appears 
from  the  evidence  that  the  amount  of  $1,212.05  remains 
unpaid  and  in  the  hands  of  the  board  of  education. 

The  claim  of  appellee  is  based  upon  the  fact  that 
before  he  furnished  the  materials  to  Mettlen  &  Com- 
pany that  Beale  agreed  with  them  that  he  would  pay 
for  the  materials  furnished.  This  is  denied  by  Beale, 
but  it  is  testified  to  by  the  witnesses  A.  W.  Eir  nimeyer, 
Jr.  and  A.  W.  Eisenmeyer,  Sr.,  Louis  Buenger  and  E. 
C.  Mettlen.  It  appears  to  us  that  the  chancellor  was 
warranted  in  finding  that  Beale  did  agree  before  the 
material  was  delivered  to  pay  for  it  and  that  the  ma- 
terial was  thereafter  furnished  and  used  in  the  build- 
ing upon  the  strength  of  the  promises  of  Beale.  It 
is  insisted  by  counsel  for  appellant  that  even  if  Beale 
did  promise  to  pay  for  the  building  materials  fur- 
nished and  placed  in  the  building  that  such  promise 
was  within  the  Statute  of  Frauds  and  could  not  under 
any  consideration  be  construed  as  an  obligation  of 
Beale 's.  If  before  the  delivery  of  the  materials  the 
appellant  promised  the  appellee  to  pay  for  such  mate- 
rials, and  upon  the  strength  of  this  promise  the  mate- 
rials were  delivered  to  Mettlen  &  Company,  then  the 
undertaking  of  the  appellant  was  original  and  appel- 
lant was  liable  upon  such  original  promise.  Lusk  v. 
Throop,  189  111.  127.  **But,  where  the  defendant  prom- 
ises the  plaintiflf  to  pay  f6r  goods,  which  the  plaintiff 
may  thereafter  deliver  to  a  third  person,  and  which, 
at  the  time  of  the  promise,  have  not  been  delivered,  no 
debt  exists  from  such  third  person  to  the  plaintiff,  and, 
hence,  the  promise  of  the  defendant  to  pay  is  an  origi- 
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nal  undertaking,  and  not  merely  a  promise  to  pay  the 
debt  of  another/'    Lusk  v.  Thro  op,  supra.    In  a  deter- 
mination of  a  question  similar  to  this  one,  the  Supreme 
Court  has  said:     **It  is  next  claimed  that  the  court 
erred  in  giving  instructions  for  plaintiflf.     The  first 
instruction  merely  directed  the  jury,  if  they  believed' 
from  the  evidence  that  plaintiff  and  defendant  entered 
into  an  agreement  under  which  plaintiflf  agreed  to 
furnish  lumber  on  the  order  of  D.  A.  Tomb,  to  be  used 
in  erecting  a  building  for  the  defendant,  and  defend- 
ant agreed  with  plaintiflf  to  pay  him  for  the  lumber, 
and  that  in  pursuance   of  such  agreement  plaintiflf 
furnished  lumber,  then  plaintiflf  would  be  entitled  to 
recover.    It  is  said  this  is  erroneous,  in  view  of  the 
order  introduced  in  evidence.    We  do  not  so  regard 
the  instruction.     The  instruction  announced  a  simple 
and  plain  proposition  of  law,  and  it  was  authorized  by 
the  evidence. '^    Hartshorn  v.  Byrne,  147  111.  418.    If 
the  appellant  made  the  promise  testified  to  by  the  wit- 
nesses for  appellee  which  we  think  the  court  was  justi- 
fied in  finding  he  did,  then  the  promise  of  appellant 
to  pay  for  the  materials  was  not  a  collateral  one  but 
an  original  one  and  the  Statute  of  Frauds  would  have 
no  application.    It  is  said  by  counsel  for  appellant  that 
even  conceding  that  the  promise  was  made  by  appel- 
lant, as  claimed  by  appellee,  that  this  would  not  create 
a  lien  in  favor  of  the  appellee  but  would  only  make 
the  appellant  liable  in  an  action  of  assumpsit,  and  calls 
attention  to  the  fact  that  many  of  the  authorities  re- 
ferred to  by  counsel  for  appellee  are  actions  of  assump- 
sit and  can  have  no  bearing  in  this  case.    It  appears 
to  us  that  the  appellant  was  interested  in  having  the 
building  completed  according  to  his  terms  of  the  con- 
tract with  the  board  of  education  and  that  when  Met- 
tlen  &  Company  were  unable  to  proceed  with  their 
contract  for  the  reason  that  they  could  not  make  the 
payments  required  upon  eighty-five  per  cent,  of  the 
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estimates,  and  were  unable  to  give  bond,  and  appel- 
lant at  that  point  agreed  to  pay  for  the  materials 
furnished,  that  it  was  to  say  the  least  of  it,  an  implied 
request  upon  his  part  to  furnish  such  materials  as 
might  be  ordered  by  Mettlen  &  Company,  and  were 
peeded  in  the  carrying  out  of  his  contract.  The  sec- 
tion of  the  statute  referred  to  does  not  require  that  the 
material  shall  be  furnished  upon  the  contract  of  the 
principal  but  applies  to  any  person  who  may  furnish 
material  or  labor  to  any  contractor  for  any  public  im- 
provement, and  it  seems  to  us  that  if  we  should  say 
that  before  a  person  furnishing  material  should  have 
an  agreement  with  the  contractor,  that  it  would  be  a 
narrow  construction  of  this  statute.  While  it  has  been 
said  by  the  Supreme  Court  that  this  statute  in  deroga- 
tion of  the  common  law  and  should  be  strictly  col- 
strued,  yet  we  do  not  believe  that  such  a  construction 
should  be  adopted  as  to  deprive  one  of  a  remedy 
for  the  materials  furnished  and  used  in  the  erection 
of  the  building,  if  the  proper  notices  have  been  given, 
as  the  statute  itself  by  section  53  ( J.  &  A.  ^  7177)  pro- 
vides: ''This  act  is  and  shall  be  liberally  construed 
as  a  remedial  act."  The  object  and  purpose  of  the 
lien  law  is  to  protect  those  who  in  good  faith  furnish 
materials  for  the  construction  of  buildings,  and  such 
persons  ought  not  by  a  strict  construction  to  be  de- 
prived of  this  remedy.  It  does  appear  from  the  evi- 
dence in  this  case  that  after  the  contract  was  made 
between  Beale  and  Mettlen  &  Company  and  after  Beale 
had  promised  that  he  would  pay  for  the  materials 
furnished,  that  Mettlen  &  Company  did  give  orders  to 
appellees  upon  which  they  received  payment,  and  that 
when  appellees  gave  their  first  notice  they  referred  to 
Mettlen  &  Company  as  subcontractors  and  did  other 
things  by  which  they  recognized  Mettlen  &  Company 
as  subcontractors,  but  if  they  had  a  contract  with  ap- 
pellant that  he  was  to  pay  for  the  materials  furnished, 
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the  mere  fact  of  their  having  recognized  Mettlen  & 
Company  as  subcontractors  afterwards  and  that  the 
goods  were  charged  to  Mettlen  &  Company  upon  the 
books  of  appellee  would  not  necessarily  deprive  them 
of  their  rights  under  the  promise  of  Beale  to  pay  for 
the  materials.    Lusk  v.  Throop,  supra. 

There  was  the  same  conflict  of  evidence  with  refer- 
ence to  the  promise  of  Beale  to  pay  for  material  fur- 
nished in  the  claim  of  McEwing  &  Thomas  Clay 
Products  Company,  but  the  court  arrived  at  the  same 
conclusion  with  reference  to  his  promise  in  this  claim 
as  in  the  other,  and  we  can  see  no  reason  for  disturb- 
ing the  finding  of  the  court  in  this  matter. 

After  a  careful  consideration  of  all  of  the  evidence, 
facts  and  circumstances  in  this  case,  we  are  of  the 
opinion  that  the  Circuit  Court  was  warranted  in  find- 
ing that  under  the  agreement  and  conduct  of  the  ap- 
pellant that  there  was  an  implied  request  upon  his 
part  to  furnish  the  building  material  that  was  fur- 
nished and  used  in  the  construction  of  the  building, 
and  that  the  appellee  and  the  said  McEwing  &  Thomas 
Clay  Products  Company  are  entitled  to  their  lien  un- 
der this  statute,  and  the  decree  of  the  lower  court  is 
affirmed. 

Decree  affirmed.  . 
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John'  D.  Halladay^  Appellee^  y.  Murphysboro  Supply 

Company  et  aL^  Appellants. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon.  De- 
Witt  T.  Habtwell»  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Action  under  the  Dramshop  Act,  sec.  9  (J.  &  A. 
1[  4609),  by  John  D.  Halladay,  plaintiff,  against 
Murphysboro  Supply  Company,  Rudolph  Stecher 
Brewing  Company,  Thomas  John  and  Daisy  Mitchell, 
defendants,  to  recover  for  the  death  of  plaintiff's  son 
due  to  his  falling  from  the  top  of  a  railroad  car  which 
he  had  boarded  while  in  an  intoxicated  condition  from 
liquor  obtained  of  defendants.  From  a  judgment  for 
plaintiff  for  $1,500,  defendants  appeal. 

W.  H.  Nelms,  F.  p.  Dbennan  and  W.  F.  Ellis,  for 
appellants. 

ScHWABTz  &  Hays  and  Mabtin  &  Glenn,  for  appel- 
lee ;  Habold  F.  Lindley,  of  counsel. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Intoxicating  liquobs — when  cross-examination  proper  in  action 
for  damages  under  Dramshop  Act.  In  an  action  for  damages  under 
the  Dramshop  Act,  sec.  9  (J.  ft  A.  If  4609),  a  question  on  cross-exam- 
ination whether  the  witness  would  say  positively  he  did  not  seU 
Intoxicating  liquors  or  lager  beer  to  a  minor  on  a  certain  night,  to^ 
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Umony  in  chief  iLaying  been  given  that  the  instructions  from  the 
proprietor  of  the  saloon  were  not  to  sell  to  minors,  held  proper  if 
for  no  other  purpose  than  to  ascertain  whether  such  instructions 
were  given  and  were  being  carried  out  in  good  faith. 

2.  Wftnesses,  §  253* — when  weight  of  is  for  jury.  The  fact  that 
a  witness'  testimony  may  not  be  of  much  weight  because  of  remote- 
ness does  not  destroy  its  competency,  and  its  weight  is  for  the  Jury. 

3.  Intoxicating  uquobs,  §  249* — when  instruction  in  language  of 
itatute  in  action  for  death  of  minor  is  not  erroneous.  Giving  an  in- 
struction in  the  language  of  the  statute,  section  9  of  the  Dramshop 
Act  (J.  ft  A.  IT  4609),  in  an  action  for  the  death  of  a  minor  due  to 
intoxication  and  not  directing  a  verdict,  is  not  improper. 

4.  Intoxicating  liquors,  §  250* — when  instruction  authorizing  al- 
lowance of  exemplary  damages  in  action  for  death  of  minor  is  not 
erroneous.  Where  in  an  action  for  death  under  the  Dramshop  Act, 
aec.  9  (J.  ft  A.  IT  4609),  the  evidence  warranted  a  finding  that  plaintiff 
sustained  actual  damages  and  that  liquor  was  sold  to  the  deceased, 
a  minor,  in  violation  of  statute,  held  that  the  defendant  could  not 
complain  even  if  an  instruction  was  broad  enough  to  include  exem- 
plary damages. 

5.  Intoxicating  uquobs,  §  233* — what  damages  are  recoverahte  in 
action  for  death  of  minor  due  to  intoxication.  The  right  of  recovery 
under  the  Dramshop  Act,  sec.  9  (J.  ft  A.  1  4609),  for  the  death  of  a 
minor  is  not  limited  to  the  value  of  the  deceased's  wages,  but  If  he 
contributed  to  the  parent's  support,  and  if  plaintiff  is  Injured  In  hi& 
means  of  support  by  reason  of  the  unlawful  sale  of  liquor  and  con- 
sequent intoxication,  he  may  recover  whatever  loss  the  Jury  deter- 
mines he  has  sustained. 

6.  iNTQtxiGATiNO  UQUOBS,  f  187* — wh^n  right  of  action  exists  in 
favor  of  persons  sustaining  loss  due  to  intoxication.  If  a  person  by 
reason  of  intoxication  is  rendered  reckless  and  careless  of  his  own 
safety  and  unfit  to  care  for  himself,  and  is  injured  as  a  result  of 
such  intoxication,  a  right  of  action  exists  in  the  person  who  sustained 
loss  from  such  injury.  . 

7.  Neguoence,  9  196* — when  proximate  cause  is  question  for  jury. 
Where  there  is  evidence  tending  to  show  any  particular  thing  could 
be  the  proximate  cause  of  an  injury,  the  Jury  are  the  Judges  of  what 
constitutes  such  proximate  cause. 

8.  Intoxicating  liquors,  §  245* — when  verdict  for  damages  for 
death  of  minor  is  not  excessive.  Where  the  evidence  tended  to  show 
that  the  deceased  was  a  good  worker,  capable  of  earning  $2  a  day, 
contributed  much  of  his  wages  to  the  support  of  the  father  and  the 
family  dependent  upon  him,  was  seventeen  years  and  six  months  old 
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and  of  Industrious  habits,  held  a  verdict  for  $1,600  damages  for  his 
death  was  not  excessive. 

9.  Intoxicating  liquobs,  §  247* — when  proximate  cause  of  death- 
of  intoxicated  minor  is  question  for  jury.  Where  a  minor,  while  in 
an  intoxicated  condition,  climbed  on  top  of  a  railroad  car  and  lost 
his  balance  while  walking  on  the  top  thereof  and  fell  between  the 
cars  and  was  killed,  held  that  it  was  a  question  for  the  Jury  whether 
such  intoxication  was  the  proximate  cause  of  his  death. 


Joseph  Bier,  Appellee,  t.  Abe  Weiler,  Jacob  Keiner, 
Mary  L.  Hoppe  and  Washington  West,  Appellants, 
interpleaded  with  Warren  E.  Fleming,  Cornelia  E. 
Fleming,  Homer  Greer,  Inez  Greer,  Nicholas  Haff- 
ner,  Henry  J.  Fink,  Trustee,  and  C.  P.  Otwell  De- 
fendants to  decree  in  this  case. 

1.  MoBTOAGES,  §  269* — when  mortgagee  selling  notes  secured  by 
mortgage  may  discharge  mortgage  as  to  subsequent  bona  fide  pur- 
chasers. The  holder  of  notes  and  mortgage  securing  the  same  who 
sells  and  assigns  the  notes  but  retains  the  mortgage,  in  which  he  is 
named  as  mortgagee  or  trustee,  has  the  lawful  right  to  discharge 
such  mortgage  as  to  subsequent  bona  fide  purchasers,  notwithstand- 
ing such  notes  have  not  been  paid. 

2.  MoRTGAOES,  §  278* — when  presumed  that  release  deed  Tias  been 
delivered.  The  recording  of  a  release  made  by  persons  appointed  in 
a  mortgage  or  trust  deed  to  execute  the  release  carries  with  it  as  to 
subsequent  bona  fide  purchasers  the  legal  inference  that  the  re- 
lease deed  has  been  delivered. 

3.  Mortgages,  $  269* — when  release  of  is  binding.  As  between 
the  parties  or  as  to  third  persons  having  notice  of  the  equities  of 
others,  a  release  of  a  mortgage  made  without  the  notes  secured  by 
such  mortgage  having  been  paid  and  in  fraud  of  the  holders  of  such 
notes  would  not  be  binding,  but  subsequent  purchasers  or  Incum- 
brancers without  notice  who  have  acquired  their  interest  in  good 
faith  would  be  protected  by  such  release  by  the  trustee. 

4.  Notice,  §  3* — when  sufficient  to  charge  person  uHth  knowledge. 
To  constitute  notice  sufficient  to  charge  a  person  with  knowledge 
there  must  be  something  more  than  bare  suspicion;  it  must  appear 
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that  such  facts  were  suggested  as  would  cause  a  prudent  mind  to  In- 
vestigate,  and  to  fail  to  do  so  would  be  gross  negligence  on  his  part, 
and  that  such  negligence  would  be  of  a  character  that  would  imply 
a  fraudulent  intent 

5.  MoBTQAOBs,  §  277* — what  U  effect  of  release  of  record.  In  the 
absence  of  any  notice  or  ground  of  suspicion*  it  is  not  the  duty  of  a 
purchaser  to  obtain  an  admission  of  payment  from  the  holder  of  a 
note  secured  by  trust  deed  regularly  released  of  record. 

6.  M(ttTQAGEs,  §  119* — when  purchasers  of  notes  secured  hy  new 
martffoge  have  priority  under  new  mortgage  over  holders  of  notes  un- 
der old  mortgage.  Where  the  purchaser  of  land  assumed  a  mortgage 
thereon  then  of  record  given  to  secure  certain  notes,  on  the  maturity 
of  which  such  mortgage  was  released  of  record  by  the  person  au- 
thorized therein  to  release  same  and  a  new  mortgage  to  secure  new 
notes  was  given  and  duly  recorded,  and  said  new  notes  sold  to  parties 
vho,  as  well  as  said  purchaser  of  the  land,  were  ignorant  of  the  fact 
that  the  notes  secured  by  the  old  mortgage  had  not  been  paid,  and  no 
suspicious  or  other  circumstances  existed  tending  to  put  the  pur- 
chasers of  such  new  notes  upon  notice  of  such  fact,  held  that  such 
purchasers  of  such  new  notes  were  bona  fide  purchasers  and  entitled 
to  priority  under  such  new  mortgage  over  the  holders  of  the  notes 

under  the  old  mortgage. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Gbobgk  a.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded.  Opinion  filed  November  13, 
1916. 


C.  H.  G.  Heinfeldbn  and  P.  C.  Otwell,  for  appel- 
lants. 

WiKKELMANN  &  Oglb,  foF  appellee. 

ScHAEFEB  &  Kbugeb,  for  Nicholas  Haffner. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

The  appellee  recovered  a  decree  in  the  Circuit  Court 
of  St.  Clair  county,  to  reverse  which  the  appellants 
prosecute  this  appeal. 

It  appears  from  the  record  in  this  case  that  Warren 

*S«e  Dllnoifl  Notes  Digest,  Vols.  XI  to  XV,  and  CumuUitlve  Qawtorly,  wkbm 
topie  and  lectlMi  number. 
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E.  Fleming  was  the  owner  of  Lot  No.  19,  and  the  south- 
east half  of  Lot  20,  in  Abend  ^s  First  Addition  to  the 
City  of  Belleville,  St.  Clair  county,  Illinois,  and  that 
on  the  7th  day  of  July,  1910,  he  secured  a  loan  of 
$3,000  from  Henry  J.  Fink,  a  loan  broker  of  Belleville, 
and  that  to  represent  said  loan  he  executed  six  promis- 
sory notes  of  $500  each,  payable  to  Henry  J.  Fink, 
trustee,  or  order,  and  due  three  years  after  date  with 
interest  coupons  attached,  and  numbered  from  1  to  6 
inclusive.  To  secure  the  said  notes  the  said  Warren 
E.  Fleming  and  his  wife,  Cornelia  E.  Fleming,  exe- 
cuted to  Henry  J.  Fink,  trustee,  a  mortgage  upon  the 
above-described  property.  Fink  sold  and  assigned  the 
six  notes  as  follows :  No.  1,  to  Adolph  A.  Eggersman ; 
No.  2,  to  Jacob  H.  Keiner;  Nos.  3,  4  and  5,  to  Joseph 
Bier;  and  No.  6,  to  Nicholas  Haffner,  and  the  said 
notes  were  delivered  to  the  respective  purchasers  and 
retained  by  them  but  the  mortgage  was  left  in  the 
possession  of  Henry  J.  Fink.  On  November  25,  1910, 
Homer  Greer  purchased  the  above-described  property 
from  Fleming  paying  him  $500  in  cash  and  assuming 
the  Fleming  mortgage  for  $3,000  and  from  that  date 
Greer  continued  to  pay  the  interest  as  it  became  due 
to  Henry  J.  Fink  and  received  from  Fink  the  interest 
coupons  attached  to  the  respective  notes.  The  notes 
secured  by  the  Fleming  mortgage  became  due  on  July 
7,  1913,  and  on  that  day,  or  a  day  or  two  previous 
thereto.  Homer  Greer  told  Fink  that  he  could  not  pay 
the  loan  and  wanted  him  to  renew  the  loan,  which  Fink 
agreed  to  do,  and  on  July  10,  1913,  Fink  and  Greer 
went  to  the  recorder's  office  in  the  courthouse  at  Belle- 
ville and  there  upon  the  margin  of  the  recorded  mort- 
gage from  Fleming  to  Fink,  trustee.  Fink,  trustee 
satisfied  the  mortgage  in  full,  in  the  presence  of  the 
deputy  recorder.  This  original  mortgage  was  marked 
**  Satisfied  in  full  on  July  10,  1913,  C.  A.  Summers, 
Recorder,"   and   was   delivered  by   Fink   to   Greer. 
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Thereupon  Greer  delivered  to  Fink  six  notes  in  the 
sum  of  $500  each,  payable  to  the  order  of  Henry  J. 
Pink,  trustee,  and  signed  by  Homer  Greer  and  Inez* 
Greer,  and  also  a  mortgage  duly  executed  by  Homer 
Greer  and  wife  and  payable  to  Henry  J.  Pink,  trus- 
tee. About  a  week  after  the  maturity  of  the  Fleming 
notes,  Keiner,  who  was  the  owner  of  No.  2  note,  pre- 
sented it  at  Fiiik^s  oflSce  for  payment.  Fink  advised 
Keiner  that  Greer  had  bought  the  property  and  had 
made  a  new  mortgage  for  $3,000  and  that  he  would  let 
Keiner  have  note  No.  2  of  the  Greer  series  in  exchange 
for  the  Fleming  note  owned  by  Keiner.  The  exchange 
was  made.  A  little  later  Fink  paid  Eggersman  the 
$500  due  him  and  took  up  note  No.  1,  of  the  Fleming 
series.  On  about  July  15,  1913,  Fink  sold,  assigned 
and  delivered  note  No.  1  and  No.  3  of  the  Greer  series 
to  Mary  L.  Hoppe  for  $1,000  in  cash,  and  during  the 
first  week  in  August  he  sold,  assigned  and  delivered 
notes  Nos.  4  and  5  of  the  Greer  series  to  Washington 
West  for  $1,000  in  cash,  and  on  August  13th  he  sold 
and  assigned  note  No.  6  of  the  Greer  series  to  Abe 
Weiler  for  $500  in  cash.  The  said  notes  of  the  Greer 
series  were  delivered  to  the  respective  purchasers  and 
have  been  in  their  possession  from  that  time.  It  ap- 
pears that  the  purchasers  of  the  Fleming  series  and 
also  of  the  Greer  series  had  confidence  in  Fink's  abil- 
ity and  integrity  and  gave  no  particular  attentioir  to 
the  records  but  relied  upon  Fink  for  their  information. 
It  further  appears  that  appellee  Bier  called  upon  Fink 
at  two  or  three  different  times  for  his  money  and  ad- 
vised Fink  that  he  wanted  to  be  present  when  the  money 
was  paid,  and  Fink  agreed  to  advise  him  when  he  would 
be  ready  to  pay  the  money  so  that  he  could  be  present 
but  Fink  never  advised  him  that  the  money  was  about 
to  be  paid,  and  on  about  the  25th  of  August,  1913,  Fink 
absconded  and  left  Belleville  but  his  absence  was  not 
generally  known  until  about  the  4th  of  September. 
Hafiner,  who  held  one  of  the  Fleming  notes,  called  at 
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Fink's  oflSce  to  collect  the  same  and  was  told  to  come 
around  in  a  few  days  and  he  would  fix  the  matter  up, 
but  no  payment  was  made  to  him.  It  further  appears 
that  the  property  in  question  is  not  of  suflScient  value 
to  secure  the  payment  of  all  of  the  unpaid  notes  above 
described,  and  that  some  of  the  purchasers  of  the  notes 
will  have  to  suffer  a  loss  in  consequence  thereof.  On 
the  2nd  of  January,  1914,  the  appellee  filed  a  bill  for 
a  foreclosure  of  the  Fleming  mortgage  and  the  setting 
aside  of  the  satisfaction  thereof  made  by  Fink  as  trus- 
tee upon  the  records. 

The  bill  filed  by  appellee  was  in  the  usual  form  of 
bills  for  foreclosure  of  mortgages  and  alleged  that  tl.« 
three  notes  owned  by  Bier  of  the  Fleming  series  had 
not  been  paid  and  that  the  release  of  the  mortgage 
made  by  Fink  was  fraudulent,  without  authority  of 
law  and  void  as  to  appellee  and  others  holding  the 
unpaid  Fleming  notes,  and  asked  that  the  release  of 
the  naortgage  made  by  Fink  be  set  aside  and  that  Bier 
be  decreed  to  have  a  prior  lien  upon  the  property  in 
controversy.  The  bill  also  alleged  that  at  the  maturity 
of  the  Fleming  notes  Greer  executed  and  delivered  to 
Fink  six  other  notes  of  $500  each,  and  charges  that 
they  were  delivered  to  Fink  and  that  Fink  was  di- 
rected to  indorse  his  name  on  each  of  said  notes  and 
distribute  them  among  the  respective  owners  of  the 
Fleming  notes,  according  to  their  several  holdings. 
To  this  bill  the  appellee  made  Fleming,  Greer  and  the 
purchasers  of  both  series  of  notes  parties.  The  sev- 
eral parties  defendant  answered  the  said  bill,  admitting 
the  execution  of  the  mortgages  but  denied  that  they 
had  any  knowledge  that  the  Fleming  notes  had  not 
been  paid  at  the  time  of  the  purchase  by  them  of  the 
Greer  notes,  and  alleged  that  the  Greer  notes  were 
purchased  by  them  after  the  Fleming  mortgage  had 
been  satisfied  of  record.  Each  of  the  answers  also 
deny  any  knowledge  of  fraudulent  acts  of  the  said 
Fink  in  the  releasing  of  the  Fleming  mortgage,  and 
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deny  that  they  had  any  notice  of  the  fact  that  the  mort- 
ghge  was  released  witiiont  authority  or  that  the  Flem- 
ing notes  had  not  been  paid. 

The  case  was  referred  to  the  master  to  take  testi- 
mony and  to  report  conclusions,  and  thereafter  the 
cause  was  heard  before  the  chancellor  upon  exceptions, 
and  a  decree  rendered  finding  that  the  appellee's  lien 
and  those  of  the  unpaid  Fleming  notes  were  a  prior 
lien  to  that  of  the  appellants  holding  the  Greer  series 
of  notes  and  directing  a  sale  of  the  property. 

The  real  question  in  controversy  in  this  case  is  as 
to  which  series  of  notes  the  holders  thereof  have  prior- 
ity of  lien.  Many  questions  have  been  argued  and  cita- 
tions presented' as  to  what  we  regard  as  collateral 
matters  herein  which  will  not  be  commented  upon  ex- 
cept so  far  as  they  are  connected  with  the  principal 
questions  involved.  As  we  read  this  record  there  are 
two  controlling  questions,  the  determination  of  which 
will  settle  the  rights  of  the  parties  to  this  suit.  The 
first  question  is,  Did  Fink  as  trustee  have  a  legal  right 
to  satisfy  the  mortgage  that  was  given  to  secure  the 
Fleming  series  of  notes  without  the  notes  having  first 
been  paid  !  2nd,  Did  the  purchasers  of  the  Greer  series 
of  notes  have  notice  actual  or  constructive  of  the  fraud 
practiced  by  Fink  in  the  release  of  the  Fleming  mort- 
gage or  of  the  fact  that  the  Fleming  notes  had  not 
been  paid!  The  first  proposition  has,  as  we  think, 
been  fully  determined  by  the  courts  of  this  State. 
There  was  no  assignment  of  the  Fleming  mortgage  by 
Fink  to  any  of  the  purchasers  and  Fink  was  named  as 
the  mortgagee  or  trustee  therein  and  had  the  lawful 
right  to  discharge  the  Fleming  mortgage,  as  to  subse- 
quent bona  fide  purchasers.  The  recording  of  a  re- 
lease made  by  persons  appointed  in  a  mortgage  or 
trust  deed  to  execute  the  release  carries  with  it  as  to 
subsequent  bona  fide  purchasers  the  legal  inference 
that  the  released  deed  has  been  delivered.    Havighorst 
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V.  Bowen,  214  111.  90.  ''Whether  the  release  was  in 
fact  delivered  to  Bowen  would  seem  to  be  not  con- 
trolling as  between  the  parties.  It  was  made  by  the 
person  pointed  out  in  the  trust  deed  to  make  it.  It 
was  placed  of  record,  and  under  our  recording  act  the 
fact  that  it  was  of  record  carried  with  it,  as  to  appel- 
lees and  innocent  third  parties,  the  legal  inference  that 
it  was  delivered.  There  is  quite  as  much  delivery  of 
this  deed  as  there  could  be  of  an  entry  of  satisfaction 
on  the  margin  of  the  record,  and,  as  we  have  said,  one 
is  given  the  same  legal  effect  as  the  other. '*  Havig- 
horst  V.  Bowen,  supra. 

''The  law  is  well  settled  in  this  State  that  the  trus- 
tee in  a  trust  deed  of  the  character  of  the  one  in  ques- 
tion has  the  power,  as  to  third  parties,  to  release  the 
lien  created  thereby  so  as  to  revest  the  title  in  the 
grantor,  even  though  he  does  so  without  the  consent  of 
the  holder  of  th6  indebtedness  which  the  trust  deed  was 
given  to  secure  and  in  violation  of  the  obligations  of 
his  trust  {Mann  ?;.  Jummel,  183  HI.  523) ;  and  such 
release  may  be  made  even  though  the  indebtedness 
secured  by  the  trust  deed  is  not  due  at  the  time  the 
release  is  executed.  {Ogle  v.  Turpin,  102  111.  148.)  In 
equity,  however,  a  release  unauthorized  by  the  terms 
of  the  trust  deed  or  by  the  consent  of  the  cestui  que 
trust  will  have  no  effect  upon  the  trust  deed  as  between 
the  original  parties  or  as  to  subsequent  purchasers 
with  notice."  Vogel  v.  Troy,  232  111.  484.  While  it 
is  true  that  as  between  the  parties,  or  as  to  third  per- 
sons having  notice  of  the  equities  of  others,  a  release 
made  without  the  notes  that  were  secured  by  said  mort- 
gage having  been  paid  and  in  fraud  of  the  holders  of 
such  notes  would  not  be  binding,  yet  as  to  subsequent 
purchasers  or  incumbrancers  without  notice  who  have 
acquired  interest  in  good  faith,  a  release  of  a  previous 
mortgage  by  the  trustee  would  protect  such  bona  fide 
purchasers  and  incumbrancers. 
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This  brings  ns  to  a  discussion  of  the  second  proposi- 
tion as  to  whether  or  not  the  appellants  were  purchas- 
ers without  notice,  actual  or  constructive,  of  the  rights 
of  the  holders  of  the  Fleming  notes.  There  is  no  evi- 
dence in  this  record  that  the  appellants,  purchasers  of 
the  Greer  notes,  had  any  actual  notice  that  the  Fleming 
notes  had  not  been  paid  and  that  the  nlortgage  was  re- 
leased without  the  consent  or  direction  of  the  owners 
of  the  notes,  but  it  is  insisted  that  there  were  such 
facts  and  circumstances  surrounding  the  transaction 
as  to  put  appellants  upon  notice.  In  order  to  constitute 
notice  there  must  be  something  more  than  a  bare  sus- 
picion ;  it  must  appear  that  such  facts  were  suggested 
as  would  cause  a  prudent  mind  to  investigate,  and  to 
fail  to  do  so  would  be  gross  negligence  upon  his  part, 
and  that  such  neglect  would  be  of  a  character  that 
would  imply  a  fraudulent  intent.  **If,  in  short,  there 
is  not  actual  notice  that  the  property  is  in  some  way 
affected,  and  no  fraudulent  turning  away  from  a 
knowledge  of  facts  which  the  res  gestce  would  suggest 
to  a  prudent  mind ;  if  mere  want  of  caution,  as  distin- 
guished from  fraudulent  and  wilful  blindness,  is  aU 
that  can  be  imputed  to  the  purchaser,  then  the  doctrine 
of  constructive  notice  will  not  apply;  then  the  pur- 
chaser will,  in  equity,  be  considered,  as  in  fact  he  is, 
a  bona  fide  purchaser  without  notice."  Grnndies  v. 
Reid,  107  111.  312.  **  Enough  must  be  shown  to  impute 
to  the  subsequent  purchaser  bad  faith,  so  as  to  taint 
his  purchase  with  fraud,  in  law.  {Doyle  v.  Teas,  4 
Scam.  [5  111.]  202.)  Mere  want  of  caution,  as-  distin- 
guished from  fraudulent  and  wilful  blindness,  is  not 
sufficient  to  charge  a  subsequent  purchaser  with  con- 
structive notice  of  an  unrecorded  deed."  Anthony  v. 
Wheeler,  130  111.  128.  The  Supreme  Court  of  the 
United  States,  in  the  case  of  Williams  v.  Jackson,  107 
U.  S.  478,  says :  *  *  It  was  suggested  in  argument  that 
as  tha  first  deed  of  trust  showed  that  the  notes  secured 
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thereby  were  negotiable  and  were  not  yet  payable,  and 
that  the  land  was  not  intended  to  be  released  from  this 
trust  deed  until  all  the  notes  were  paid,  Williams  was 
negligent  in  not  making  further  inquiry  into  the  fact 
whether  they  were  still  unpaid.  But  of  whom  should 
he  have  made  inquiry!  The  trustees  under  the  first 
deed  and  the  original  holder  of  the  notes  secured  there- 
by, having  expressly  asserted  under  their  own  hands 
and  seals  that  the  notes  had  been  paid,  and  Sweet  and 
wife  having  apparently  concurred  in  the  assertion  by 
accepting  the  deed  of  release  and  putting  it  on  record, 
he  certainly  was  not  bound  to  inquire  of  any  of  them  as 
to  the  truth  of  that  fact ;  and  there  was  no  other  person 
to  whom  he  could  apply  for  information,  for  he  did 
not  know  that  the  notes  had  ever  been  negotiated,  and 
had  no  reason  to  suppose  that  they  had  not  been  can- 
celed and  destroyed.  To  charge  Williams  with  con- 
structive notice  of  the  fact  that  the  notes  had  not  been 
paid,  in  the  absence  of  any  proof  of  knowledge,  fraud 
or  gross  or  wilful  negligence,  on  his  part,  would  be 
inconsistent  with  the  purpose  of  the  registry  laws,  with 
the  settled  principles  of  equity,  and  with  the  conven- 
ient transaction  of  business." 

The  language  in  the  above-entitled  cause,  of  WU- 
Hams  V.  Jackson,  is  quoted  approvingly  by  our  Su- 
preme Court  in  the  case  of  Havighorst  v.  Bowen, 
supra.  The  recording  laws  are  designed  to  afford  pro- 
tection to  parties  acting  in  good  faith  and  relying  upon 
them,  and  in  the  absence  of  any  notice  or  ground  of 
suspicion  it  is  not  the  duty  of  a  purchaser  to  obtain  an 
admission  of  payment  from  the  holder  of  a  note  se- 
cured by  trust  deed  regularly  released  of  record. 
Lennartz  v.  Quilty,  191  111.  174.  It  is  said  in  the  case 
of  Ogle  V.  Turpin,  102  111.  153:  '*The  assignment  of 
the  notes  operated  as  an  equitable  assignment  of  the 
mortgage,  and  the  assignment  was  an  instrument  that 
reHted  to  or  affected  the  title  to  land,  and  to  become 
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operative'  as  to  creditors  and  purchasers  the  assign- 
ment of  the  mortgage  should  have  been  formally  made 
and  recorded,  to  charge  notice  to  all  persons  dealing 
with  the  title,  or  at  least  the  assignment  on  the  note 
should  have  referred  to  the  mortgage,  and  that  assign- 
ment should  have  been  recorded.  As  between  the  par- 
ties, the  mere  assignment,  without  recording,  was  all 
that  was  required  to  assign  the  mortgage,  but  as  to 
strangers  it  was  otherwise."  In  that  same  case  Jus- 
tice Dickey,  in  rendering  a  concurring  opinion,  says: 
"When  a  man  buys  notes  secured  by  mortgage  he  be* 
comes  thereby  the  equitable  assignee  of  the  mortgage, 
and  acquires  an  equitable  interest  in  the  mortgaged 
lands.  If  he  wishes  to  protect  that  interest  against 
subsequent  purchasers,  he  may  do  so  by  taking  a 
written  assignment  of  the  mortgage,  and  placing  that 
assignment  upon  record.  Possibly  a  record  of  the 
assignment  of  the  note  would  be  sufficient. ' ' 

The  evidence  in  this  case  discloses  that  at  the  time 
Greer  renewed  the  note  with  Fink  he  supposed  that 
Pink  was  the  owner  of  the  notes.  He  says :  '  *  I  gave 
these  (referring  to  the  Greer  notes)  to  Fink  for  the 
purpose  of  taking  care  of  the  three  thousand  dollars 
that  the  mortgage  already  stood  for.  I  never  knew 
that  the  notes  had  been  transferred  to  anybody.  I 
really  thought  the  money  was  being  furnished  by  Mr. 
Fink.  The  coupons  were  always  ready  for  me  when 
I  paid  the  interest.  *  •  *  I  supposed  it  was  Fink's 
money  and  that  he  had  the  notes.  I  supposed  the 
money  was  coming  directly  from  Fink."  So  far  as 
the  record  and  circumstances  disclose,  these  Greer 
notes  came  to  Fink  in  a  regular  way  of  a  renewal  of 
the  loan.  The  Greer  notes  and  mortgage  were  given 
to  Fink  in  apparently  the  usual  manner  of  renewing 
or  making  a  loan.  The  notes  were  made  payable  to 
him  and  he  was  named  as  mortgagee  or  trustee  in  the 
mortgage. 
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It  is  said  by  counsel  for  appellee :  *  *  That  when  Fink 
came  to  Dr.  West  and  Mrs.  Hoppe  and  offered  to  sell 
to  them  the  Greer  notes,  as  alleged  in  the  bill,  they 
knew:  (a)  That  the  Greer  notes  had  not  been  sub- 
stituted for  the  Fleming  notes,  because  they  were  stOl 
in  Fink's  hands;  (b)  that  the  Greer  notes  had  not  been 
sold  for  money  with  which  to  pay  the  Fleming  notes, 
as  in  such  case  they  would  not  have  been  in  Fink's 
hands;  (c)  that  Fink  was  then  insolvent  and  would  not 
have  paid  the  Fleming  notes,  for  his  insolvency  from 
July  10,  1910,  hitherto,  is  alleged  in  the  bill  and  not 
denied  by  them,  hence  confessed  and  requires  no  fur- 
ther proof."  We  do  not  regard  these  suggestions  as 
of  sufficient  importance  to  impute  to  appellants  bad 
faith  in  the  purchase  of  the  Greer  notes.  As  to  the 
first  suggestion,  there  is  nothing  in  the  record  show- 
ing that  appellants  knew  that  the  Greer  notes  were  to 
be  substituted  for  the  Fleming  notes.  As  to  the  second 
suggestion,  there  is  nothing  showing  that  the  notes 
were  to  be  sold  to  procure  money  to  take  up  the  Flem- 
ing notes,  and  even  if  that  had  been  the  arrangement 
between  Fink  and  Greer  there  is  nothing  to  show  that 
appellants  had  any  notice  of  it.  As  to  the  third  sugges- 
tion, the  insolvency  of  Fink  could  not  have  affected 
the  question,  for  so  far  as  appears  from  the  record  or 
from  any  facts  developed  therefrom.  Fink  had  the 
Fleming  notes  and  was  the  owner  of  them.  Appel- 
lants had  no  knowledge  that  the  Fleming  notes  had 
ben  sold  to  any  one.  While  there  is  an  allegation  in 
the  bill  that  Fink  was  insolvent  from  July  10,  1910, 
there  is  nothing  in  the  record  showing  that  these  ap- 
pellants knew  of  his  insolvency.  They  all  dealt  with 
him  as  if  he  was  perfectly  solvent  and  reliable.  We 
do  not  think  that  the  facts,  as  disclosed  by  this  record, 
bring  this  case  within  the  rule  announced  in  the  case 
of  Blake  v.  Blake,  260  HI.  75,  as  contended  for  by  appel- 
lee.   There  the  property  was  sold  by  a  guardian  to  his 
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brother,  a  deed  made  to  him,  and  the  brother  then  re- 
eonveyed  the  property  to  the  guardian  within  a  few 
days  and  the  two  deeds  were  filed  for  record  at  the 
same  time;  which,  under  the  circumstances,  was  held 
by  the  court  to  be  sufficient  to  put  the  purchaser  upon 
notice. 

It  seems  to  us  from  the  reading  of  this  record  that 
the  appellants  and  appellee  all  trusted  Fink,  all  knew 
that  he  was  a  real  estate  man  and  understood  the  real 
estate  business,  and  none  of  them  had  any  suspicion, 
or  real  cause  for  suspicion,  that  Fink  was  endeavoring 
to  defraud  any  one.  We  believe  that  appellants  had 
a  right  to  be  governed  by  what  appeared  of  record, 
and  that  they  would  be  bound  by  what  appeared  there- 
on, and  that  if  the  appellee  and  other  purchasers  of 
the  Fleming  notes  were  unwilling  to  trust  Fink,  they 
could  have  in  some  manner  placed  upon  the  record 
some  notice  of  the  fact  that  the  Fleming  notes  had 
been  sold  to  them,  and  if  they  had  done  so  their  rights 
would  have  been  fully  protected  and  doubtless  Fink 
would  riot  have  been  enabled  to  have  defrauded  any 
one  by  procuring  the  Greer  mortgage.  It  is  true  that 
this  is  a  hardship  upon  appellee  and  the  other  pur- 
chasers of  the  unpaid  Fleming  notes,  but  we  are  of 
the  opinion  that  under  the  law  the  equities  of  this  case 
are  with  the  appellants  and  that  the  Circuit  Court 
erred  in  rendering  a  decree  for  the  appellee,  in  giving 
the  appellee  and  the  holders  of  the  unpaid  Fleming 
notes  a  prior  lien  to  that  of  appellants,  and  the  decree 
of  the  Circuit  Court  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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T.  E.  Gage,  Appellee,  y.  City  of  Yfennay  Appellant. 
(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Johnson  county;  the  Hon.  Al- 
BEST  W.  Lewis,  Judge,  preBiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  and  remanded.  Opinion  filed  November  13, 
19i6. 

Statement  of  the  Case. 

i 

Action  by  T.  E.  Gage,  plaintiflf,  against  the  City  of 
Vienna,  defendant,  to  recover  for  damages  for  per- 
sonal injuries  sustained  as  the  result  of  being  thrown 
from  a  buggy  while  traveling  on  the  streets  due  to  his 
team  running  away  and  running  into  a  wagon  stand- 
ing on  the  street.  From  a  judgment  for  plaintiff  for 
$1,500,  defendant  appeals. 

For  a  full  statement  of  facts,  see  the  opinion  in  the 
case  on  a  former  appeal,  196  111.  App.  585. 

The  first  instruction  given  for  plaintiff  was  as  fol- 
lows: **The  court  instructs  the  jury  that  the  defend- 
ant, City  of  Vienna,  is  bound  by  law  to  use  reasonable 
care,  caution  and  supervision  to  keep  its  streets  and 
street  crossings  in  a  reasonably  safe  condition  to  travel 
in  the  ordinary  modes  of  travel,  and  if  it  fails  to  so 
use  reasonable  care  and  caution  to  keep  its  streets  and 
street  crossings  in  a  reasonably  safe  ^condition,  it  is 
liable  for  the  injuries  sustained  in  consequence  of  such 
failure,  provided  the  party  injured  is  himself  exercis- 
ing  reasonable  care  and  caution  for  his  own  safety  be- 
fore the  accident  occurred.^'  Objection  is  made  to 
this  instruction  that  it,  in  effect,  directed  a  verdict  and 
omitted  the  element  of  notice. 

The  defendant,  however,  asked  an  instruction  which 
was  refused  and  contained  the  following  language: 
**In  this  case,  even  though  you  might  believe  that  the 


FouBTH  District — November,  1916.  157 

Gage  y.  City  of  Vienna,  203  III  App.  156. 

plaintiff  sustained  his  injuries  complained  of  by  rea-  ' 
son  of  a  wagon  standing  in  a  public  street,  still  if  you 
shall  further  find  from  the  evidence  that  the  said 
wagon  was  placed  in  said  street  by  William  Mathis, 
or  by  some  other  person  in  no  way  connected  with  the 
said  city,  and  that  said  city  had  neither  actual  or  con- 
structive notice  of  such  obstruction,  as  explained,  in 
other  of  these  instructions,  then  in  such  case  the  de- 
fendant would  not  be  liable  in  damages  for  such  in- 
jnries  and  you  should  find  the  issues  for  defendant  as 
to  any  damages  so  caused.*' 

W.  T.  Smith  and  Spann  &  Spakn,  for  appellant. 

0.  E.  Morgan  and  C.  S.  Miller,  for  appellee. 

Mb.  Justice  McBride  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Tbial,  I  195* — when  refusal  to  direct  verdict  in  ckction  for 
pergonal  injuries  is  proper.  In  an  action  against  a  city  for  dam- 
ages for  personal  injuries,  due  to  plaintiffs  team  running  into  an 
obstruction  on  the  street,  held  that  the  court  did  not  err  in  refusing 
to  direct  a  verdict  for  defendant  where  there  was  evidence  tending 
to  show  defendant  was  guilty  of  negligence  and  of  permitting  ob- 
structions from  time  to  time  in  the  street  at  or  near  the  place 
where  plaintiff  was  injured. 

2.  Municipal  cobpobations,  §  1100* — tohat  instruction  directing 
verdict  in  action  for  injuries  due  to  defective  street  must  contain. 
Notice  of  the  condition  of  the  street  on  the  part  of  a  city  where  an 
injury  occurred  and  of  the  fact  that  it  was  obstructed  or  out  of 
repair  is  one  of  the  essential  things  to  be  proven  in  an  action  for 
damages  because  of  such  injury,  and  in  directing  a  verdict  the 
instruction  must  contain  the  element  of  notice,  actual  or  con- 
stmctlve. 

3.  MuKiciPAL  COBPOBATIONS,  §  1100* — When  instruction  in  action 
for  personal  injuries  due  to  team  running  into  obstruction  on  street 
is  improperly  refused.    In  an  action  against  a  city  for  damages  for 

•See  IDIboI*  Note*  Dlireat,  Vols.  XI  to  XV,  and  Ciimiil»tiTe  Quarterly,  same 
topie  and  Mctioa  oumber. 
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personal  injuries  by  reason  of  plalntifT's  team  running  into  an 
obstruction  on  a  street,  held  that  it  was  reversible  error  to  refuse 
an  instruction  explaining  what  is  actual  and  what  is  constructive 
notice  to  a  city  as  to  the  condition  of  its  streets,  and  advising  the 
jury  that  if  a  wagon  was  left  on  a  street  by  a  third  party  and  the 
city  had  no  notice/ actual  or  constructive,  of  it  or  was  not  in 
any  manner  permitting  such  obstruction,  then  there  would  be  no 
liability. 


George  E.  Nichols,  Appellant,  y.  Bogers-Nichols  Lire 
Stock  Commission  Company,  Appellee. 

1.  Judgmi:nt,  §  135* — when  motion  to  set  aside  default  is  not 
fatally  defective.  Where  there  was  enough  in  the  beginning  and 
signing  of  a  motion  to  set  aside  a  default  to  identify  it  as  having 
been  made  on  behalf  of  the  defendant,  the  mere  fact  of  an  incorrect 
description  given  the  defendant  in  the  body  of  the  motion  ought  not 
to  deprive  him  of  a  right  of  hearing  thereunder,  or,  where  such 
motion  was  filed  during  the  term  at  which  Judgment  on  such  default 
was  rendered,  to  deprive  the  court  of  Jurisdiction  to  continue  such 
motion  to  a  subsequent  term  and  then  permit  such  amendments 
as  were  necessary  to  enable  the  parties  to  properly  and  fully  submit 
their  claims. 

2.  Judgment,  §  142* — when  failure  to  file  record  of  former  suit 
or  copy  with  affidavit  filed  in  support  of  motion  to  set  aside  default 
is  immaterial.  Where  an  affidavit  filed  in  support  of  a  motion  to 
set  aside  a  default  of  defendant  upon  which  judgment  was  ren- 
dered set  up  a  former  suit  between  the  same  parties  and  that  it  had 
been  dismissed  for  want  of  equity,  held  that  a  failure  to  file  with 
such  affidavit  the  record  of  the  former  suit  or  a  copy  thereof  was 
not  important  in  disposing  of  such  motion. 

3.  Appeal  and  ebbob,  |  1380* — when  action  of  court  on  m^tUm 
to  set  aside  default  vHll  not  be  disturbed.  A  motion  to  set  aside 
a  default  is  addressed  to  the  sound  legal  discretion  of  the  court, 
with  the  exercise  of  which  a  court  of  review  will  not  interfere 
unless  it  appears  to  have  been  wrongful  and  oppressive. 

4.  Costs,  |  14* — what  costs  plaintiff  is  liable  for  on  dismissal  of 
case  upon  setting  aside  judgment  against  defendant  Where  there 
was  no  order  setting  aside  a  judgment  against  defendant  requiring 


*S«e  lUinois  Notes  DUest,  Vols.  XI  to  XV,  and  Cumiilaave  Qmurterly. 
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him  tA  pay  costs  up  to  the  date  of  setting  aside  such  judgment,  an 
ottler  thereafter  dismissing  the  case  at  plaintiff's  cost  could  only 
cover  such  costs  as  defendant  had  not  been  adjudged  to  pay. 

Appeal  from  the  City  Court  of  East  St  Louis;  the  Hon.  W.  M. 
Yakdetsktoi,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  AfBrmed.  Opinion  filed  November  13,  1916.  Rehearing 
denied  January  13,  1917. 

W.  E.  Knowles,  for  appellant 
Kebfb  &  Sullivan,  for  appellee. 

Me.  Justice  McBride  delivered  the  opinion  of  the 

court. 

It  appears  from  the  record  in  this  case  that  at  the 
May  term,  1915,  of  the  City  Court  of  East  St.  Louis, 
George  Nichols,  appellant,  obtained  a  judgment  by- 
default  against  Rogers-Nichols  Live  Stock  Commission 
Company  for  $367,71. 

The  declaration  consisted  of  the  common  counts,  to 
which  an  affidavit  of  merits  was  attached  stating  that 
the  demand,  *  *  Is  for  balance  due  him  on  account  from 
the  defendant  and  that  there  is  due  to  the  plaintiff 
from  the  defendant,  after  allowing  all  just  credits,  de- 
ductions and  set-offs,  the  sum  of  $338.57,  together  with 
interest  at  the  rate  of  five  per  cent,  per  annum  from 
the  1st  day  of  August,  1913,  to  April  21,  1915,  making 
a  total  amount  due  the  plaintiff  from  the  defendant 
on  last  mentioned  date  the  sum  of  $367.71. ' '  On  the 
19th  day  of  May,  1915,  and  during  the  May  term  of 
said  court,  the  defendant  describing  itself  as  Nichols- 
Rogers  Live  Stock  Commission  Company  filed  a  mo- 
tion, with  affidavits  accompanying  the  same,  asking  the 
court  to  set  aside  the  judgment  theretofore  rendered 
at  said  term.  While  the  record  was  in  this  condition 
and  on  July  20,  1915,  the  May  term  of  said  court  was 
adjourned  and  this  cause,  with  other  undisposed  of 
Blatters,  was  continued  under  a  general  order  of  con- 
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tixxuance.  At  the  September  term  of  said  court  the 
appellant  filed  a  motion  to  strike  from  the  files  the 
motion  and  aiBSdavits  purporting  to  be  filed  in  said 
cause  for  the  reason  that  they  were  not  filed  by  any 
person,  firm  or  corporation  who  was  a  party  to  the 
suit.  On  October  4th,  and  during  the  September  term 
of  said  court,  the  defendant  asked  leave  to  amend  the 
motion  filed  at  the  May  term,  by  substituting  for  the 
name  Nichols-Rogers  Live  Stock  Commission  Com- 
pany the  name  of  the  real  defendant,  Rogers-Nichols- 
Live  Stock  Commission  Company.  The  appellant  filed 
a  motion  to  strike  the  motion  of  appellee  from  the 
files  on  the  ground  that  it  was  not  filed,  at  the  term 
judgment  was  rendered.  Upon  a  hearing  the  court 
denied  the  motions  of  appellant  and  granted  the  mo- 
tion of  appellee  and  gave  appellee  leave  to  plead  by 
the  11th  day  of  October  on  payment  of  costs  to  date. 
On  October  15,  1915,  the  cause  was  regularly  placed 
on  trial  and  the  appellant,  choosing  to  stand  by  the 
record  as  made,  refused  to  proceed  further  and  the 
cause  was  dismissed  by  the  court  for  want  of  prosecu- 
tion at  the  cost  of  the  plaintiff,  and  execution  was  is- 
sued therefor. 

The  principal  contention  of  appellant  is  that  no  mo- 
tion for  a  new  trial  was  made  at  the  May  term  of  the 
City  Court,  at  which  judgment  was  rendered,  by  any 
person,  firm  or  corporation  who  was  a  party  to  the 
suit,  and  that  no  motion  having  been  made  at  the  May 
term,  the  court  was  without  jurisdiction  at  the  Sep- 
tember term  to  proceed  further  with  the  hearing  of 
the  cause.  It  appears  from  the  record  herein  that  the 
motion  entered  to  set  aside  the  judgment  begins  as 
follows:  '^And  now  comes  the  defendant,  Nichols- 
Rogers  Live  Stock  Commission.  Company  by  Keefe  & 
Sullivan,  its  attorneys,  and  moves  the  court  to  -set 
aside  the  judgment  herein  and  f6r  cause  therefor  as- 
signs the  following,  together  with  the  facts  set  up  in 
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said  affidavits  herewith  filed ;  ^ '  which  are  made  a  part 
of  the  motion.  The  motion  is  signed  as  follows: 
"Keefe  &  Sullivan,  attorneys  for  defendant. '^  It  will 
be  observed  that  the  motion  was  made  by  the  defend- 
ant but  misdescribed  the  person  of  the  defendant 
which  is  styled,  ''Nichols-Rogers  Live  Stock  Commis- 
sion Company*'  instead  of  *  *  Bogers-Nichols  Live  Stock 
Connnission  Company, '  *  as  set  forth  in  the  declaration 
and  judgment.  It  will  also  be  observed  that  at  the  con- 
clusion of  the  motion  it  is  signed  by  Keefe  &  Sullivan, 
attorneys  for  defendant.  There  was  certainly  enough 
in  the  beginning  of  the  motion,  and  in  the  signing  of 
the  motion,  to  identify  the  motion  as  having  been  made 
upon  behalf  of  the  defendant,  and  the  mere  fact  of  an 
incorrect  description  given  to  the  defendant  in  the 
body  of  the  motion  ought  not,  in  our  judgment,  to  de- 
prive the  defendant  of  a  right  of  hearing  thereunder. 
Supposing  that  the  description,  **  Nichols-Rogers  Live 
Stock  Commission  Company ''  had  been  omitted  en- 
tirely, then  the  motion  would  have  been  certain  and 
definite  as  to  the  person  in  whose  behalf  the  motion 
was  entered,  so  that  as  we  view  it  these  words  could 
well  have  been  treated  by  the  court  as  mere  surplusage. 
It  appears  to  us  that  the  motion  was  really  made  by 
the  defendant  and  that  the  court  had  a  right  to  treat  it 
as  having  been  so  made,  and  that  the  court  acquired 
jurisdiction  at  the  May  term  to  hold  on  to  the  case 
and  continue  it  and  dispose  of  it  at  the  September 
term,  as  it  did,  and  as  the  court  properly  held  on  to 
its  jurisdiction  of  the  cause  it  then  had  a  right  to  per- 
mit any  amendments  that  were  necessary  to  permit 
the  parties  to  properly  and  fully  submit  their  claims. 
The  objection  urged  is  technical  and  without  merit  and 
we  believe  that  the  lower  court  did  not  err  in  disposing 
of  the  motion  at  the  September  term. 

It  is  also  insisted  by  counsel  for  appellant  that  the 
motion  to  set  aside  the  judgment  is  without  merit  and 
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that  it  was  an  abuse  of  discretion  of  the  court  in  set- 
ting aside  a  default  on  the  grounds  stated  in  the  affi- 
davits: First,  because  there  was  no  diligence  shown; 
second,  because  the  affidavits  do  not  show  any  merit 
but  only  state  the  conclusion  that  appellee  did  not  owe 
appellant  any  money  and  that  there  was  no  record 
showing  a  former  suit  between  the  same  parties  upon 
this  cause  as  having  been  dismissed  for  want  of  equity. 

It  appears  from  the  evidence  that  the  appellee  had 
Mr.  Keefe  in  its  employ  to  represent  it  in  any  legal 
business,  and  that  when  summons  was  served  he  called 
over  the  telephone  to  Mr.  Keefe 's  office,  which  was  an- 
swered by  Keefe 's  stenographer,  and  that  appellant 
advised  them  of  the  service  of  the  summons,  but  it  was 
supposed  by  the  stenographer  that  it  was  a  paper  in 
the  old  case  that  had  been  pending  in  chancery  and 
disposed  of,  and  nothing  was  said  about  it  to  Mr. 
Keefe,  and  the  same  was  overlooked  by  the  stenog- 
rapher. It  is  also  said  that  the  affidavits  attached  to 
the  motion  did  not  show  any  merit  in  appellee's  de- 
fense. The  affidavit  did  state  that  appellee  was  not  in- 
debted to  appellant  and  did  not  owe  him  anything,  and 
the  language  of  the  affidavit  of  appellee  was  fully  as 
broad  as  that  filed  by  appellant  with  its  declaration,  as 
it  only  charged  that  a  balance  was  due.  The  affidavit 
also  showed  that  a  former  suit  had  been  tried  between 
these  parties  in  chancery  and  the  bill  dismissed  for 
want  of  equity,  and  while  it  does  appear  that  the  rec- 
ord of  the  former  suit,  or  a  copy  thereof,  was  not  at- 
tached to  the  affidavit,  we  would  not  deem  that  of 
importance  in  disposing  of  this  motion.  It  doubtless 
would  be  important  upon  the  trial  of  the  case  to  show 
such  proceeding  by  a  certified  copy  of  the  record,  but 
not  so  upon  a  mere  motion. 

It  is  well  settled  that  a  motion  to  set  aside  a  default 
is  addressed  to  the  sound  legal  discretion  of  the  trial 
court.  It  has  the  opportunity  to  view  the  surrounding 
conditions  and  determine  properly  more  nearly  what 


FOUBTH   DiSTEICT — NoVEMBEB,   1916.  163 

Nichols  y.  Rogers-Nichols  Live  Stock  Com.  Co.,  203  111.  App.  158. 

was  necessary  to  be  done  to  further  the  interests  o 
justice  in  the  particular  case  than  the  ^^ppelJate  Court 
conld.  In  the  case  of  Hartman  v.  Viera,  113  HI.  App. 
218,  the  court  says:  **It  is  well  settled  in  this  State 
that  a  motion  to  set  aside  a  default  is  addressed  to 
the  sound,  legal  discretion  of  the  court,  and  that  unless 
it  appears  that  such  discretion  has  been  wrongfully 
and  oppressively  exercised,  a  court  of  review  will  not 
interfere.  Culver  v.  Brinkerhoff,  180  111.  548 ;  Eggles- 
ton  V.  Royal  Trust  Co.,  205  111.  178.*'  We  are  not 
able  to  see  how  the  appellant  was  in  any  manner 
wronged  or  how  the  discretion  exercised  by  the  court 
was  in  any  way  oppressive  to  the  appellee,  and  none 
has  been  pointed  out  to  us  by  counsel  in  his  argument. 
The  appellant  was  not  deprived  of  any  right  for  if  he 
had  a  just  claim  against  the  appellee  the  court  gave 
him  an  opportunity  to  present  it  and  he  refused  so  to 
do. 

It  is  also  claimed  that  it  was  error  to  render  judg- 
ment against  the  plaintiff  for  costs,  as  that  the  order 
made  would  include  the  costs  that  had  heretofore  been 
adjudged  against  the  defendant.  There  was  no  order 
setting  aside  the  judgment  of  the  court  requiring  the 
defendant  to  pay  the  costs  up  to  the  date  of  the  setting 
aside  of  the  judgment,  and  the  order  rendered  dismiss- 
ing the  suit  at  plaintiff's  cost  could  only  cover  such 
costs  as  the  defendant  had  not  been  adjudged  to  pay. 
We  are  of  the  opiiyon  that  the  court  in  this  proceed- 
ing herein  did  not  commit  any  reversible  error  and  the 
judgment  of  the  lower  court  is  affirmed. 

Judgment  affirmed. 
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William  B.  Baly,  Appellee,  y.  New  Staunton  Coal  Gom- 

pany.  Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Madison  county;  the  Hon.  J.  F. 
GiLLHAM,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1916.    AfHrmed.    Opinion  filed  Noyember  13,  1916L 


Statement  of  the  Case.         ' 

Action  by  William  R.  Daly,  plaintiff,  against  New 
Stannton  Coal  Company,  defendant,  to  recover  dam- 
ages for  injuries  received  as  the  result  of  his  being 
thrown  from  a  train  of  empty  cars,  upon  which  he  was 
riding  down  grade  by  gravity  in  defendant's  mine, 
upon  its  colliding  with  another  train  of  empty  cars 
drawn  by  a  motor.  From  a  judgment  for  plaintiff  for 
$9,500,  after  requiring  a  remittitur  of  $5,500,  defend- 
ant appeals. 

William  E.  Wheelbb,  for  appellant. 

BxTBTON  &  Burton  and  Clabk  &  Hutton,  for  appel- 
lee. 

Mb.  Justice  McBridb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mikes  and  minerals,  i  114* — v)Ko  ii  not  vice  prif^^^poX,  The 
bottom  boss  In  a  coal  mine  while  performing  duties  In  the  mine 
not  pertaining  to  his  duties  as  such  boss,  Tield  not  to  be  a  y|ce 
principal  so  as  to  exempt  the  owner  of  the  mine  from  liability  for 
negligence  resulting  in  Injuries  to  such  boss  while  performing  such 
duties. 

2.  Mines  and  minerals,  |  182* — VDha%.art  qutBt\on%  lor  jury  in 

•See  Ullnols  Notes  Difett,  Vols.  XI  to  Xy,  and  CemnlstiTO  QoArterly. 
topic  and  ■ection  number. 
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actum  dy  miner  for  injuries  sustained  6y  collision  of  train  of  cars 
wUh  insu^iently  lighted  motor-drawn  train.  In  an  action  by  a 
miner  for  damages  for  personal  injuries  sustained  as  the  result 
of  the  collision  of  a  train  of  empty  cars  on  which  he  was  riding 
down  grade  by  gravity  in  a  coal  mine  colliding  with  a  motor-drawn 
train  of  empty  cars,  held  that  whether  a  light  on  the  motor  was  a 
conspicuous  light  such  as  was  required  by  the  statute  (J.  ft  A. 
f  7489),  and  whether  the  plaintiff  would  have  been  able  to  have 
observed  a  light  of  sufficient  brilliancy  and  have  known  of  the 
approach  of  the  motor  in  time  to  have  escaped  injury  were  Ques- 
tions  for  the  jury. 

3.  Neouoence,  §  196* — what  is  question  for  jury.  The  question 
of  proximate  cause  of  an  injury  is  for  the  jury. 

4.  Mines  and  minerals,  §  189* — when  instruction  quoting  stat- 
%te  as  to  lights  on  cars  is  not  erroneous.  Where  the  only  conten- 
tion in  an  action  by  a  miner  for  personal  injuries  was  whether 
there  was  a  white  light  on  the  front  of  a  motor  in  a  coal  mine 
which  struck  a  train  of  cars  on  which  he  was  riding  and  a  verdict 
was  directed  upon  a  finding  there  was  such  a  light,  an  instruction 
quoting  the  whole  of  the  statute  referring  to  a  red  light  as  well  as 
a  white  one  (J.  ft  A.  f  7489),  while  there  was  no  proof  as  to  a 
red  light,  could  not  have  misled  the  jury  and  was  not  objectionable. 

6.  Wobkmen'b  Compensation  Act,  §  12* — when  instruction  as  to 
Senses  employer  electing  not  to  operate  under  is  deprived  of  is 
not  erroneous.  There  is  no  error  in  giving  an  instruction  fully 
advising  the  jury  as  to  the  defenses  which  an  employer  is  deprived 
of  by  its  electing  not  to  operate  under  the  Workmen's  Compensa- 
tion Act,  distinguishing  the  case  of  Price  v.  Clover  Leaf  Coal  d 
Mining  Co,,  188  lU.  App.  27. 

6.  INBTBUCTIONS,  §  107* — When  instruction  merely  presenting 
Vlaintifps  view  of  case  is  not  erroneous.  An  instruction  which  does 
not  direct  a  verdict  but  merely  presents  plaintiff's  view  of  the  case 
is  not  erroneous  for  not  including  the  defense  urged  by  the  defend- 
ant, particularly  where  an  instruction  on  behalf  of  the  defendant 
fnlly  advises  the  jury  as  to  his  rights. 

7.  Negligence,  i  237* — iohen  modification  of  instruction  on  proxi- 
mate cause  is  correct.  In  an  action  for  negligent  injuries,  held 
that  an  instruction  offered  by  the  defendant,  to  the  effect  that  if 
the  jury  found  the  plaintiff  was  negligent  and  that  his  negligence 
was  the  proximate  cause  of  his  injury  they  should  find  the  defend- 
ant not  guilty,  was  erroneous,  and  that  the  court  properly  inserted 
the  word  "sole"  before  the  word  "promlxate." 

8.  Damages,  i  122* — when  verdict  for  personal  injuries  as  re- 
mitted  is  not  excessive.     In  an  action  against  an  employer  for 

*8c«  minolB  Notes  Disevt,  Toll.  XI  to  XV,  and  C^mnlatlTe  Qaarterly,  ■amo 
t«plo  and  teetloii  niunber. 
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damages  for  personal  Injuries,  where  the  plaintiff  was  shown  to 
have  lost  a  leg  and  been  sick  and  suffered  severe  pain  for  'many 
months,  had  earned  a  salary  of  |100  a  month,  and  by  the  Injury 
was  wholly  disabled  from  performing  the  work  he  was  accustomed 
to  or  had  prepared  to  perform,  held  that  a  verdict  for  |16,000  as 
remitted  to  |9,500,  was  not  excessive. 


Newton  J.  GrlfBn,  Administrator  of  the  Estate  of 
Chrlstia  Ann  Kirkpatrick,  Deceased,  FlaintiflT  in 
Error,  v,  8.  F.  Hart,  J.  Otis  Hart,  M.  J.  Hart  and 
Martlia  Hart,  Defendants  in  Error, 

• 

Bills  and  notes,  §  74* — what  does  not  constitute  nuUerial  alter- 
ation of  note.  Where  the  note  offered  in  evidence  in  an  action 
thereon  purported  to  be  No.  7  of  a  series  of  notes  and  to  be  due 
forty-two  months  after  Its  date,  but  an  erasure  appeared  at  the 
place  where  the  figures  "42"  occurred,  and  the  testimony  showed 
the  note  was  the  last  of  a  series  of  seven  notes  which  were  to 
mature  according  to  a  contract  under  which  one  matured  every 
six  months,  held  that  such  erasure  was  not  material  and  the  court 
erred  in  refusing  to  admit  such  note  in  evidence. 

Error  to  the  Circuit  Court  of  Saline  county;  the  Hon./ALOEBT  W. 
Lewis,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1916.  Reversed  and  remanded  with  directions.  Opinion  filed  No- 
vember 13,  1916. 

H.  A.  Evans,  for  plaintiff  in  error. 

Whitley  &  Combe,  for  defendants  in  error;  H.  N. 
Finney,  of  counsel. 

Mb.  Justice  McBridb  delivered  the  opinion  of  the 
court. 

This  action  was  originally  commenced  before  a  jus- 
tice of  the  peace  upon  the  following  note : 
''$100.00  February  22,  1910. 

''42  months  after  date  we  promise  to  pay  to  the  or- 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  And  CnmnlntiTo  Qonrterij,  Mmo 
UnQic  and  section  number. 
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der  of  A.  M.  Young,  one  hundred  dollars  at  seven  per 
cent  from  date.    Value  received. 

S.  F.  Hart 
J.  Otis  Hart 
M.  J.  Hart 
Martha  Hart. 
"(Indorsements  on  the  back  of  note:) 
**A.  M.  Young,  W.  J.  Kirkpatrick 
*'Int.  paid  up  to  August  22,  1913.'^ 
After  a  hearing  before  the  justice  of  the  peace  the 
cause  was  appealed  to  the  Circuit  Court  of  Saline 
county,  niinois,  and  there  tried.    Upon  the  hearing  in 
the  Circuit  Court  the  note  was  offered  in  evidence. 
The  defendant  objected  to  the  introduction  of  the  note 
because  it  appeared  that  an  erasure  or  rubbing  of  the 
paper  had  been  made  at  the  place  where  the  figures 
**42''  were  written.    The  original  note  was  certified  to 
this  court  for  inspection  and  it  has  the  appearance  of 
having  been  rubbed.    Upon  the  objection  made  b;^  the 
defendant  in  error,  the  plaintiff  in  error  then  offered 
evidence  shoeing  that  the  note  in  question  was  the  last 
of  a  series  of  seven  notes  of  one  hundred  doUars  each, 
all  bearing  date  of  February  22,  1910,  and  maturing 
one  every  six  months,  and  again  offered  the  note  in 
evidence,  but  upon  objections  made  by  defendant  the 
court  refused  to  admit  the  note  in  evidence.     The 
plaintiff  then  rested  his  case  and  the  court  directed 
the  jury  to  return  a  verdict  for  the  defendant,  which 
was  done  and  judgment  rendered  against  plaintiff  for 
costs,  to  reverse  which  judgment  this  writ  of  error  is 
prosecuted. 

The  plaintiff  in  error  contends  tha:t  the  court  erred 
in  refusing  to  admit  the  note  in  evidence  and  in  direct- 
ing a  verdict  for  the  defendant. 

The  defendant  did  not  file  an  affidavit  denying  the 
execution  of  the  note  but  insists  that  the  erasure  ap- 
pears upon  its  face  to  be  a  material  one  and  for  that 
reason  it  was  the  duty  of  the  court  as  a  matter  of  law 
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to  exclude  it  from  the  consideration  of  the  jury.  Quite 
a  number  of  authorities  have  been  cited  by  counsel  for 
plaintiff  and  defendant,  the  principal  of  which  we  have 
carefully  examined  and  find  that  there  is  some  conflict 
in  the  decisions  of  our  court  upon  this  question.  In 
the  case  of  Reed  v.  Kemp,  16  HI.  445,  in  commenting 
upon  alterations  of  an  instrument  offered  in  evidence, 
the  court  says:  "There  is  no  presumption  of  law 
arising  upon  the  face  of  an  instrument  from  bare  in- 
spection of  its  appearance,  whether  it  has  been,  and  if 
so,  when,  altered  from  the  true  contract ;  such  appear- 
ance may  throw  suspicion  and  distrust  upon  the 
instrument,  but  it  is  a  question  of  fact  and  not  of  law. 
GUlett  V.  Sweat,  1  Gilm.  489.  In  Walters  v.  Short,  5 
Gilm.  256,  the  court  expresses  dissatisfaction  with  a 
rule  of  presumption  in  favor  of  the  alteration  being 
made  at  the  time  of  the  execution  of  the  instrument; 
but  while  they  seem  to  incline  to  a  contrary  presump- 
tion, they  lay  down  no  rule  on  the  subject  as  to  a  pre- 
sumption in  law  at  all,  but  seem  to  put  it,  as  we  think 
it  should  be,  upon  the  matter  of  fact.  The  party  pro- 
ducing such  an  instrument  is  called  upon  for  explana- 
tions, and  if  he  fail  to  give  them,  suspicion  may  become 
the  conviction  of  fact  in  the  mind  of  the  court  or  jury, 
that  such  alterations,  or  appearances  of  alteration, 
were  subsequent  to  the  execution  and  delivery.  Such 
a  conclusion  seems  strangely  preponderant  in  the  mind 
of  the  court  in  that  case.  Still  these  explanations  may, 
themselves,  be  found  on  the  face  of  the  paper.'*  In  the 
case  of  Hodge  v.  Gilma/rij  20  111.  437,  the  court  says : 
**It  is,  at  least,  the  settled  law  of  this  court  that  such 
interlineations  must  be  explained  by  the  party  claim- 
ing the  benefit  of  the  paper,  the  presumption  of  law 
being  that  the  interlineations  were  made  after  the  exe- 
cution by  the  maker.''  Again,  in  the  case  of  MiUi- 
ken  V.  Marlin,  66  111.  13,  the  court  in  commenting  upon 
the  question  of  the  alteration  of  an  instrument  says: 
*'As  to  the  eleventh  instruction,  it  was  claimed  that  the 
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power  of  attorney  which  was  in  evidence  showed  that 
the  description  of  the  land  was  in  a  different  ink  and 
handwriting  from  that  in  the  body  of  the  instruijaent, 
and  showed  an  alteration.  If  this  was  true,  then  it  was 
a  fact  to  be  found  by  the  jury,  and  authorized  such  an 
instruction,  properly  limited.  It  has  been  held  that  on 
the  production  of  such  an  instrument,  apparently 
altered,  the  law  raises  no  presumption  as  to  when  the 
change  was  made,  or  by  whom,  but  these  questions 
mnst  be  determined  by  the  jury.  Reed  v.  Kemp,  16  111. 
445,  and  the  authorities  there  cited.  And  the  jury,  in 
determining  the  question,  will  look  to  the  instrument 
itself  for  an  explanation,  as  well  as  to  all  of  the  cir- 
cumstances in  evidence.  If  there  was  an  apparent 
alteration  in  the  power  of  attorney,  it  was  for  the  jury 
to  determine  whether  the  alteration  was  made  before 
or  after  its  execution,  and  with  or  without  the  con- 
sent of  the  maker. "  Again,  in  the  case  of  Gage  v.  City 
of  Chicago,  225  HI.  218,  the  court  says:  ''The  law 
indulges  no  presumption  as  to  when  a  change  in  a  writ- 
ten instrument  was  made,  but  requires  the  party  offer- 
ing an  altered  instrument  in  evidence,  if  the  alteration 
is  material,  to  explain  such  alteration  satisfactorily  to 
ihe  court  before  the  instrument  will  be  admitted  in  evi- 
dence. Such  explanation  may  satisfactorily  appear 
from  the  instrument  itself  or  it  may  be  made  by  extrin- 
sic evidence.  *'  And  refers  to  the  case  of  Reed  v. 
Kemp,  supra,  and  other  cases  in  support  of  this  doc- 
trine. In  the  case  at  bar,  the  plaintiff  introduced  evi- 
dence showing  that  this  was  the  last  of  a  series  of 
seven  notes  given  in  the  purchase  of  a  drug  store ;  that 
they  all  bore  date  of  February  22, 1910,  and  that  under 
the  contract  as  made  and  the  papers  as  they  were  to 
he  executed  the  notes  were  to  mature  every  six  months 
from  that  date,  and  this  note,  under  the  evidence,  and 
as  it  appears  from  its  face,  being  No.  7,  would  mature 
in  forty-two  months  and  on  August  22,  1913.  So  that 
the  date  of  maturity  of  the  note  as  it  now  appears 
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thereon  is  in  harmony  with  the  contract  of  the  parties 
and  with  the  other  notes  that  were  given  and  with  the 
date  that  this  note  No.  7  was  to  mature,  so  that  this, 
of  itself,  would  in  our  judgment  be  sufficient  explana- 
tion of  the  apparent  erasure,  if  material  under  the  de- 
cision of  the  Supreme  Court  in  the  case  of  Gage  v.  City 
of  Chicago,  suprd.  When  it  is  considered  that  the  note 
as  it  now  appears,  making  it  due  in  forty-two  months 
from  the  date,  is  in  entire  harmony  with  the  contract 
of  the  parties,  and  the  arrangement  that  was  made  for 
the  maturity  of  the  several  notes,  and  this  being  the 
last  of  the  series,  and  as  it  matures  at  the  exact  time 
that  the  parties  understood  it  was  to  mature,  we  are  of 
the  opinion  that  the  erasure  complained  of  is  not  ma- 
terial as  it  does  not  in  any  manner  change  the  time 
that  the  payment  of  the  note  was  to  be  made. 

We  are  of  the  opinion  that  after  the  explanations 
given  by  the  testimony  of  the  witnesses,  in  connection 
with  the  appearance  of  the  note  and  of  the  transaction 
in  which  the  note  was  executed,  that  the  court  erred  in 
refusing  to  admit  the  note  in  evidence,  and  the  judg- 
ment of  the  lower  court  is  reversed  and  the  cause  re- 
manded with  directions  to  admit  the  note  in  question 
in  evidence  upon  another  trial  of  the  case. 

Reversed  and  remanded  with  directions. 
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Orlie  HIII9  Appellee,  y.  Terre  Haute  Brewing  Gom- 

•    pany.  Appellant. 

1.  Landlord  aito  tenant,  |  317* — when  plea  in  action  for  rent  i8 
imu^licient.  Where,  In  an  action  for  rent  upon  a  lease  of  premises 
to  be  used  for  dramshop  purposes,  a  plea  was  filed  setting  up  that 
since  the  execution  of  said  lease  It  had  become  unlawful  to  sell 
intoxicating  liquors  in  that  territory  by  reason  of  a  vote  of  the 
people  of  the  town  making  said  territory  "dry,"  held  that  such  plea 
did  not  present  any  defense  to  such  action  or  any  question  of  evic- 
tion, as  it  did  not  allege  a  surrender  or  offer  to  surrender  the 
premises. 

2.  Landlord  and  tenant,  §  317* — when  plea  in  action  for  rent 
relying  upon  constructive  eviction  of  defendant  is  insufficient.  A 
plea  in  an  action  for  rent  which  relies  upon  a  constructive  eviction 
of  defendant  Is  bad  If  it  fails  to  show  a  surrender  of  the  premises. 

Appeal  from  the  Circuit  Court  of  FVanklin  county;  the  Hon. 
Juuus  C.  Keen,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Davis,  Bogabt  &  Boysb  and  Layman  &  Johnson,  for 
appellant. 

W.  P.  Seebeb,  for  appellee. 

Mb.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

The  appellant  filed  a  plea  to  the  declaration  deny- 
ing liability,  to  which  plea  a  demurrer  was  interposed, 
demurrer  sustained  and  the  appellant  elected  to  stand 
by  its  plea,  whereupon  judgment  was  rendered  in  fa- 
vor of  appellee  in  the  amount  of  $1,080  and  costs  of 
snit,  to  reverse  which  this  appeal  is  prosecuted. 

The  declaration  in  this  case  alleges  that  on  May  12, 
1913,  the  appellee  leased  to  the  appellant  the  Doctor 
Summers  property,  located  in  Block  27,  West  Frank- 
fort, Illinois,  for  a  period  of  two  years  for  a  monthly 
rental  of  $90  per  month,  payable  on  the  first  day  of 
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each  month  during  said  period,  and  alleges  thaf  the  de- 
fendant by  its  said  lease  agreed  to  pay  to  the  plaintiff 
the  giaid  monthly  rental  of  $90,  and  then  alleges  the 
sum  of  $2,000,  the  rent  agreed  to  be  paid,  became  due 
and  is  still  due  and  in  arrears  and  that  the  defendant 
has  refused  to  pay  the  same,  to  the  damage  of  the 
plaintiff  of  $2,000.  Attached  to  this  declaration  is  a 
copy  of  the  lease,  setting  forth  the  rental  of  the  prop- 
erty as  aforesaid  for  saloon  purposes,  for  the  term  of 
two  years  from  June  1,  1913,  to  June  1,  1915,  and  the 
agreement  upon  the  part  of  the  lessee  to  pay  as  rent 
therefor  $90  per  month.  The  lease  also  contains  the 
following  clause :  **The  lessee  agrees  to  furnish  lessor 
an  indemnifying  bond,  which  will  secure  the  lessor 
from  any  and  all  loss  or  damage  as  a  result  of  a  dram- 
shop being  conducted  in  said  building. ' '  Also  provides 
that  the  lessor  shall  keep  the  premises  in  good  repair. 
To  this  declaration  the  defendant  filed  the  following 
plea:  **And  the  defendant,  by  Davis,  Bogart  and 
Boyce,  and  Layman  &  Johnson,  its  attorneys,  comes 
and  defends  the  wrong  and  injury,  etc.,  and  says  that 
the  plaintiff  ought  not  to  have  his  aforesaid  action 
against  it,  the  defendant,  because  it  says  that  the  prop- 
erty in  said  declaration  mentioned,  viz. :  *  The  Doctor 
Summers  property,  located  on  West  Main  street,  in 
Block  27,  in  the  original  plat  of  West  Frankfort, 
Franklin  county,  Illinois,'  was  and  is  located  in  the 
Town  of  Denning,  in  said  Franklin  county.  That  at 
the  time  of  the  execution  of  the  lease  in  said  declara- 
tion mentioned,  it  was  lawful  for  persons  to  sell,  in  the 
said  Town  of  Denning,  intoxicating  liquor  when  legally 
licensed  so  to  do.  That  afterwards,  at  an  election  held 
on  the  first  Tuesday  in  April,  A.  D.  1914,  in  said  Town 
of  Denning,  there  was  submitted  to  the  legal  voters  of 
said  town  the  following  proposition :  *  Shall  the  Town 
of  Denning  become  anti-saloon  territory'!  and  the  ma- 
jority of  the  legal  voters  voting  at  said  election  voted 
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Tes'  on  said  proposition.  That  by  virtue  of  the  pro- 
visions of  the  statute  of  the  State  of  Illinois,  relative 
thereto,  it  became  unlawful  to  sell  intoxicating  liquor 
in  said  Town  of  Denning  the  30th  day  after  said  elec- 
tion so  held  on  the  first  Tuesday  in  April,  A.  D.  1914. 
That,  since  the  expiration  of  said  thirty  days  after  the 
aforesaid  election,  it  has  been  impossible  for  defendant 
to  use  said  premises  for  saloon  purposes  as  provided 
in  said  lease.  That  the  rent  under  and  by  virtue  of  the 
lease  in  said  declaration  mentioned  has  been  paid  to 
and  including  the  thirtieth  day  after  said  election. 
And  this  the  defendant  is  ready  to  verify.  Therefore, 
it  prays  judgment  if  the  plaintiff  ought  to  have  his 
aforesaid  action  against  him.''  To  this  plea  the  ap- 
pellee filed  a  demurrer  which  was  sustained  by  the 
judgment  of  the  court,  and  the  appellant  having  elected 
to  stand  by  its  plea,  judgment  was  rendered  for  the 
appellee  for  the  balance  of  rent  due  upon  said  lease. 

The  appellant  contends  that  the  court  erred  in  sus- 
taining the  demurrer  to  its  plea  for  the  reason  that 
while  it  was  lawful  to  sell  intoxicating  liquors  in  the 
Town  of  Denning  at  the  time  the  lease  was  entered 
mto,  that  before  the  lease  had  expired  the  Town  of 
Denning  had  become  local  option  territory  and  it  be- 
came unlawful  to  sell  liquors  in  said  town  or  in  said 
building,  and  that  the  purpose  for  which  the  building 
had  been  leased  had  failed  by  operation  of  law  and  by 
reason  thereof  the  contract  was  terminated  and  no 
liability  existed  upon  the  part  of  appellant  to  pay  the 
rent  specified  in  the  lease.  There  was  some  argument 
presented  by  counsel  for  appellant  and  for  appellee  as 
to  the  meaning  of  the  word  ** saloon'*  specified  in  the 
lease,  but  we  have  no  doubt  that  the  purpose  of  the 
lease  was  to  permit  appellant  to  keep  in  said  building 
a  dramshop  wherein  intoxicating  liquors  could  be  sold. 

Upon  the  proposition  as  to  the  effect  that  an  election 
changing  the  territory  from  that  in  which  a  dramshop 
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was  permitted  to  be  operated,  to  territory  prohibiting 
the  operation  of  a  dramshop,  many  authorities  have 
been  cited  by  counsel  for  both  sides.  We  have  ex- 
amined most  of  these  authorities  and  find  that  quite 
a  respectable  number  sustain  the  contention  of  ap- 
pellant, holding  that  where  there  has  been  a  con- 
structive eviction  by  operation  of  law  that  such  ter- 
minated the  lease.  Many  authorities  cited  by  appellee 
of  equal  weight  and  respectability  hold  that  if  a  lessee 
desired  to  protect  himself  against  such  changes  that 
he  should  have  provided  for  such  contingency  in  the 
lease,  and  having  failed  to  do  so  he  would  not  be  re- 
lieved from  the  payment  of  rent.  So  far  as  we  have 
been  able  to  ascertain,  this  question  has  never  been 
determined  by  any  of  the  courts  of  Illinois;  but  con- 
ceding the  view  of  appellant  to  be  correct,  we  do  not 
believe  that  the  question  sought  to  be  made  by  the  ap- 
pellant is  presented  by  this  plea.  The  only  matter  that 
the  plea  sets  up  is  that  by  reason  of  the  vote  it  became 
unlawful  to  sell  intoxicating  liquors  in  said  territory 
and  building,  and  it  had  been  impossible  for  the  de- 
fendant to  use  said  premises  for  saloon  purposes  as 
provided  in  said  lease.  This  is  not  sufficient  to  relieve 
the  appellant  from  the  payment  of  rent.  For  aught 
that  appears  by  this  plea,  the  appellant  continued  in 
possession  of  the  building  until  the  expiration  of  the 
period  for  which  it  was  leased.  If  the  appellant  relied 
upon  an  eviction,  then  it  should  have  shown  by  its  plea 
not  only  that  it  had  become  unlawful  to  sell  liquor  in 
the  building  but  that  it  had  surrendered  or  offered  to 
surrender  possession  of  the  building  to  the  appellee. 
This  was  appellant's  plea  and  should  have  shown  upon 
its  face  every  fact  necessary  to  constitute  a  complete 
eviction.  The  plea  must  be  most  strongly  construed 
against  the  pleader.  The  facts  set  up  by  the  plea  do 
not  pretend  to  show  an  eviction  by  force  but  such  mat- 
ters as  constitute  a  constructive  eviction,  if  anything. 
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What  is  necessary  to  constitute  a  constructive  evic- 
tion? It  is  said  in  Woods  Landlord  and  Tenant,  page 
798,  in  discussing  the  question  of  eviction  by  operation 
of  law  and  otherwise :  *'But,  in  order  to  operate  as  an 
eviction,  the  act  must  not  only  be  such  as  to  warranty 
but  also  such  as  was  within  a  reasonable  time  followed 
by  the  tenant ^s  giving  up  possession,  and  if  he  does 
not  quit,  but  remains  in  possession,  or  does  any  act 
inconsistent  with  his  right  to  abandon  the  premises,  he 
will  be  treated  as  having  waived  the  right,  and  the  doc 
trine  of  constructive  eviction  will  not  apply,  as  sue] 
acts  as  create  a  constructive  eviction  amount  to  a  right 
to  abandon  the  premises  rather  than  a  bar  to  an  action 
for  rent,  because  the  tenant  may  waive  his  rights 
arising  from  such  acts ;  and  by  remaining  in  possession 
for  an  unreasonable  time  after  their  existence  he  is 
treated  as  having  done  so/'  It  is  said  in  the  case  of 
Barrett  v.  Boddie,  158  111.  484:  '*The  eviction  sought 
to  be  shown  by  appellant  was  constructive.  The  pos- 
session of  the  premises  was  retained  by  the  tenant 
after  the  alleged  acts  of  eviction.  Possession  retained 
after  an  alleged  constructive  eviction  is  a  waiver  of  the 
right  of  abandonment.  No  constructive  eviction  exists 
without  a  surrender  of  possession.  With  retention  of 
possession  after  constructive  eviction,  liability  for  rent 
exists,  according  to  the  terms  of  the  lease,  during  oc- 
cupancy thereunder. ' '  This  plea  fails  to  set  forth  a 
surrender  of  possession  or  offer  to  surrender  the  same 
to  the  appellee,  and,  having  failed  to  do  so,  we  are  of 
the  opinion  that  the  plea  failed  to  set  up  a  defense  to 
the  action  and  is  insufficient,  and  it  would  be  unjust  to 
allow  the  appellant  to  retain  possession  and  avoid  pay- 
ment of  the  rent. 

The  court  did  not  err  in  sustaining  the  demurrer  to 
the  plea,  and  the  judgment  of  the  lower  court  is 

affirmed. 

Judgment  affirmed. 
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Illinois  State  Bank,  Appellee,  y.  Queen  City  Qnarry 
Company  and  W.  H.  Hill,  Appellees,  H.  C.  Bar- 
nard, Appellant. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  Robert  H. 
Flannigan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    Affirmed.    Opinion  filed  November  13,  1916. 

Statement  of  the  Case. 

Bill  by  Illinois  State  Bank,  a  creditor  of  Queen  City 
Quarry  Company,  a  corporation,  complainant,  against 
Queen  City  Quarry  Company,  W.  H.  Hill  and  H.  C. 
Barnard,  defendants,  seeking  to  reach  funds  belonging 
to  said  Queen  City  Quarry  Company,  and  to  make  de- 
fendants W.  H.  Hill  and  H.  C.  Barnard  liable  for  the 
amount  which  they  had  knowingly  permitted  the  debts 
of  the  corporation  to  exceed  the  amount  of  the  capital 
stock,  and  cross-bill  by  H.  C.  Barnard  against  W.  H. 
Hill  for  an  accounting  for  money  unpaid  for  stock  and 
other  money  collected  by  him,  and  for  an  allowance  of 
the  sum  of  $3,306.78  as  salary  as  secretary  of  the  cor- 
poration, and  other  relief.  From  a  decree  requiring 
Hill  to  pay  to  a  receiver  of  the  corporation  appointed 
by  the  court  the  sum  of  $468.02,  and  requiring  Barnard 
to  pay  to  the  receiver  the  sum  of  $3,306.78  received  as 
salary  and  a  further  sum  of  $100,  and  dismissing  the 
cross-bill  for  want  of  equity,  defendant  Barnard  ap- 
peals. 

Martin  D.  Baker  and  Dan  McGlynn,  for  appellant. 

Keefe  &  Sullivan,  for  appellees;  Thomas  E,  Gil- 
lespie, of  counsel. 

Mr.  Justice  MoBbidb  delivered  the  opinion  of  the 
court. 
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Abstraet  of  the  Beelslon. 

I  GoBPOBATioNB,  f  288* — When  corporation  is  estopped  to  object 
to  right  of  officer  to  salary.  Where  the  secretary  of  a  corporation, 
whose  duties  were  not  prescribed  by  any  statute  or  by-law,  per- 
formed the  duties  of  general  manager  and  conductor  of  the  business 
of  the  corporation,  with  the  knowledge  of  and  without  objection 
by  the  stockholders  and  directors,  and  the  corporation  appropriated 
Buch  serrices,  held  that  such  corporation  was  estopped  to  object 
to  such  officer's  right  to  the  salary  which  it  had  agreed  to  pay 
him  as  secretary. 

2.  Corporations,  §  300* — what  is  nature  of  liability  of  directors 
and  officers  assenting  to  creation  of  indebtedness  in  excess  of  capi- 
tal stock.  The  liability  of  directors  and  officers  of  a  corporation 
under  Hurd's  Rev.  St.  ch.  32,  sec.  16  (J.  ft  A.  1[  2433),  providing  that 
such  directors  and  officers  who  assent  to  an  Indebtedness  of  the 
corporation  in  excess  of  its  capital  stock  shall  be  personally  and 
tndiTidually  liable  to  creditors  for  such  excess,  is  that  of  a  surety. 

3.  Corporations,  §  301* — what  is  insufficient  to  make  director  of 
officer  liable  for  creation  of  indebtedness  in  excess  of  capital  stock. 
Mere  recognition  by  a  director  or  officer  of  a  corporation  of  an 
indebtedness  of  the  corporation  in  excess  of  its  capital  stock,  on 
the  fact  he  might  have  interposed  to  prevent  such  excess,  is  not 
sniBcient  to  make  him  liable  under  Hurd's  Rev.  St.  ch.  32,  sec.  16 
(J.  ft  A.  t  2433),  providing  that  directors  or  officers  of  a  corporation 
who  Rssent  to  indebtedness  in  excess  of  its  capital  stock  shall  be 
personally  and  individually  liable  for  such  excess. 

4.  Corporations,  S  299* — when  officer  contracting  indebtedness 
in  excess  of  capital  stock  and  assets  may  not  compel  stockholder 
to  contribute  to  payment  of  his  salary.  Where  one  of  two  directors 
and  sole  stockholders  of  a  corporation  was  also  secretary  of  such 
corporation  and  as  such  conducted  the  entire  business  of  the  cor- 
poration upon  an  agreed  salary  for  such  services,  and  contracted 
indebtedness  of  the  corporation  in  excess  of  its  capital  stock  and 
assets,  held  that  such  secretary  could  not  compel  such  other  stock- 
holder to  contribute  to  pasonent  of  such  salary  incurred  under  such 
drcomstances. 

6.   Appkal  and  error,  §  1768* — when  decree  will  not  be  chatiged 

-SO  OS  to  increase  liability.    A  decree  will  not  be  so  changed  on 

appeal  In  favor  of  the  appellee  so  as  to  increase  the  liability  of 

.tke  party  against  whom  it  was  rendered  where  the  appellee  asks 

in  argument  that  such  decree  be  not  reversed  and  the  bill  contained 

no  proper  basis  for  such  change  other  than  in  its  prayer  for  relief. 

•B^  lUtaiote  Notes  Divest,  Vols.  XI  to  XV.  and  Oiimiil»tlTe  Quarterly.  Mime 
•••IB  lad  MetloB  nvmbor. 
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H.  H.  Halliday  et  al.,  Appellants,  V.  Board  of  County 
Commissioners  of  Fnlaskl  County,  Appellee. 

1.  Counties,  §  81* — what  U  purpose  of  amendatory  act  of  1905 
providing  for  levies  for  payment  of  judgments.  The  amendatory 
statute  of  1905,  providing  for  county  levies  for  payment  of  judg- 
ments (J.  ft  A.  H  2781),  was  enacted  for  the  purpose  of  enabling 
boards  of  county  commissioners  to  take  care  of  such  claims,  and 
Is  mandatory  upon  said  boards  to  Include  such  claims  In  deter- 
mining the  amount  of  taxes  to  be  raised. 

2.  Counties,  |  81* — necessity  of  tax  levying  power  making  pro- 
vision for  payment  of  all  classes  of  claims.  A  board  of  county  com- 
missioners cannot  make  provision  for  payment  of  one  debt  or 
class  of  claims  and  refuse  to  make  any  provision  whatever  for 
payment  of  others,  even  those  reduced  to  judgment. 

3.  Counties,  §  81* — nonnecessity  of  demand  upon  hoard  of  com- 
missioners to  make  levy  to  pay  judgment.  Demand  upon  the  board 
of  county  commissioners  to  make  a  levy  to  pay  a  judgment  Is  not 
necessary,  as  the  statute  (J.  ft  A.  If  2781)  requires  such  levy. 

4.  Counties,  f  81* — wJiat  answer  in  mandamus  proceeding 
against  hoard  of  county  commissioners  to  compel  making-  levy  of 
taxes  to  pay  judgments  sTiould  contain.  The  answer  and  proof  in 
a  mandamus  proceeding  against  a  board  of  county  commissioners 
to  compel  them  to  make  a  levy  for  payment  of  judgments  should 
show  fully  and  definitely  the  necessities  and  Items  of  expenses  of 
the  county  and  the  facts  as  to  levy  and  payment,  so  the  court  can 
see  such  board  was  acting  In  perfect  good  faith  towards  creditors. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon  Al- 
bebt  W.  Lewis,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1916.  Reversed  and  remanded.  Opinion  filed  No- 
vember 13,  1916. 

Geokgb  E.  Mabtin,  C.  L.  Eice  and  Fbbd  Hood,  for 
appellants. 

C.  S.  MiLLBB,  for  appellee. 

Mr.  Justicb  McBbidb  delivered  the  opinion  of  the 
court. 


•See  nilnolii  Notes  Dtffest,  Ydc  XI  to  XV.  sod  OmiMilaUTe  <|iiarterly, 
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This  is  a  petition  presented  by  the  appellants  to  the 
Qrcuit  Court  of  Pulaski  county,  Illinois,  for  a  man- 
damus against  the  appellee  asking  that  it  be  required 
to  levy  a  tax  for  the  payment  of  certain  judgments 
described  in  the  petition.  The  application  was  denied 
and  petitioners  prosecute  this  appeal. 

The  petition  filed  herein  alleges  that  appellants  re- 
covered judgments  against  the  appellee  in  the  Circuit 
Court  of  Pulaski  county  to  the  total  amount  of 
$19,068.23.  Said  judgments  were  not  recovered  by  the 
petitioners  jointly  but  by  them  separately  and  for 
the  amounts  respectively  due;  one  judgment  for  the 
amount  of  $398.87  was  recovered  at  the  April  term, 
1914,  and  one  for  the  amount  of  $5,820.50  and  another 
for  $588.30  were  recovered  at  the  October  term,  1914 ; 
another  for  $1,070  at  the  January  term,  1915,  and  an- 
other for  $861.95,  and  another  for  $2,469.65,  and  an- 
other for  $169.67,  and  another  for  $238,  and  anothei' 
for  $595.93  were  recovered  at  the  April  term,  1915,  of 
said  court,  and  there  was  another  for  the  amount  of 
$2,262.60,  another  for  $2,304.23,  another  for  $2,288.53 
were  recovered  at  the  October  term,  1915,  of  said 
court,  and  said  petition  sets  forth  in  detail  the  names 
of  the  parties  respectively  in  behalf  of  whom  the  sev- 
eral judgments  were  rendered.  The  petition  further 
alleges  tiiat  the  Board  of  County  Commissioners  of 
Pulaski  County  held  regular  sessions  of  court  in  Sep- 
tember, 1915,  and  that  they  met  on  September  28th 
and  at  that  time  the  petitioners  by  their  attorneys  ap- 
peared before  said  board  and  demanded  that  said 
board  should  include  among  the  purposes  for  which 
taxes  should  be  raised  a  sum  sufficient  to  pay  said 
judgments,  or  portions  thereof.  That  the  said  board 
adjourned  until  November  16, 1915,  but  refused  to  levy 
any  tax  for  the  payment  of  the  said  judgments,  or  any 
of  them,  or  any  part  thereof.  The  petition  then  sets 
forth  a  list  of  the  appropriations  made  and  tax  levied 
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by  said  court,  amounting  to  $19,970,  and  then  alleges 
that  the  amounts  levied  were  at  the  rate  of  sixty-eight 
cents  on  the  $100  and  would  produce  $18,111.41;  and 
avers  that  if  the  full  rate  of  seventy-five  cents  on  the 
$100  had  been  levied  it  would  have  produced  the  sum 
of  $19,975.83 ;  that  the  board  finally  adjourned  without 
making  any  levy  for  the  payment  of  said  judgments  or 
any  part  thereof.  The  petition  concludes  with  a 
prayer  for  a  writ  of  mandamus  to  be  directed  to  the 
said  board  of  county  commissioners  commanding  it 
forthwith  to  meet  and  include  among  the  purposes  for 
which  the  taxes  levied  by  said  board  are  to  be  raised 
the  payment  of  said  judgments  and  to  provide  for  the 
payment  of  said  judgments  and  the  interest  thereon  in 
equal  annual  instalments,  not  exceeding  ten  in  number, 
and  to  include  one  of  such  instalments  from  the  taxes 
to  be  raised  for  county  purposes  in  the  current  year, 
and  one  each  year  thereafter,  not  exceeding  ten,  until 
all  of  said  judgments  are  fully  paid.  Appellee  filed  an 
answer  herein  admitting  that  judgments  were  ren- 
dered against  it  in  favor  of  the  appellants  respectively, 
as  in  said  petition  set  forth,  and  then  avers  that  county 
warrants  were  issued  to  all  of  said  petitioners  for  their 
respective  claims,  and  deny  that  any  provision  had 
been  made  for  the  payment  of  said  judgments;  also 
denying  that  there  was  no  money  in  the  treasury  with 
which  to  pay  said  judgments ;  and  deny  that  there  was 
any  demand  made  upon  the  county  board  to  levy  a  tax 
for  the  payment  of  said  judgments.  Then  avers  tli 
the  appropriations  as  made  and  set  out  are  wholly  in- 
adequate to  pay  the  running  expenses  of  the  county, 
and  avers  that  it  has  been  unable  to  pay  the  expenses 
of  the  county  and  that  such  expenses  will  not  decrease 
but  will  increase ;  that  it  will  be  necessary  hereafter  to 
levy  the  full  seventy-five  cents  on  the  $100  valuation 
for  such  expenses,  and  that  if  it  is  compelled  by  the 
order  of  this  court  to  pay  the  full  amount  of  said 
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judgments  that  it  would  leave  the  County  of  Pulaski 
without  any  money  with  which  to  run  the  courts  and 
pay  the  salaries  of  the  oflScers  and  other  expenses. 
The  answer  also  avers  that  in  the  appropriation  made 
the  county  board  only  appropriated  $600  for  the 
State's  Attorney  salary  when  the  actual  amount  of  the 
State's  Attorney  salary  is  $1,600,  and  that  the  board 
neglected  to  provide  a  fund  to  pay  the  pensions  of  the 
blind,  as  provided  by  statute ;  and  then  avers  that  there 
were  many  other  items  omitted  from  said  appropri- 
ation and  that  if  all  of  the  necessary  items  had  been 
indnded  it  would  have  exceeded  seventy-five  cents  on 
the  $100. 

It  appears  from  the  evidence  in  this  case  that  after 
the  judgments  were  rendered  and  at  the  September 
session  of  the  court,  the  attorneys  for  appellants  ap- 
peared before  the  board  and  requested  that  a  levy  be 
made  to  pay  the  said  judgments,  and  while  said  court 
was  in  session  assurances  were  given  to  the  said  attor- 
neys that  the  judgments  would  be  taken  care  of  by  the 
board.  The  board  met  on  September  28,  1915,  but  ad- 
jonmed  to  November  16,  1915.  In  the  meantime  the 
board  consulted  with  an  attorney  with  reference  to  the 
levying  of  this  tax  and  was  advised  by  the  attorney 
that  it  was  necessary  for  them  to  take  some  steps  to- 
wards paying  the  judgments  and  that  they  had  a  right, 
if  they  desired  so  to  do,  to  make  payment  of  said  judg- 
ments in  ten  equal  payments  and  to  make  a  levy  each 
year  for  one-tenth  part  thereof.  It  also  appears  that 
the  county  was  considerable  in  debt  and  that  for  the 
taxes  levied  in  1915  to  be  collected  in  1916  the  board 
was  issuing  warrants  for  debts  that  had  been  con- 
tracted and  were  due  prior  to  that  time,  and  were 
making  efforts  to  make  payment  of  certain  claims  that 
had  been  allowed  without  in  fact  making  appropriation 
or  specifying  such  in  the  levy.  There  is  no  definite 
testimony  as  to  what  the  actual  expenses  of  running 
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by  said  court,  amounting  to  $19,970,  and  then  alleges 
that  the  amounts  levied  were  at  the  rate  of  sixty-eight 
cents  on  the  $100  and  would  produce  $18,111.41;  and 
avers  that  if  the  full  rate  of  seventy-five  cents  on  the 
$100  had  been  levied  it  would  have  produced  the  sum 
of  $19,975.83 ;  that  the  board  finally  adjourned  without 
making  any  levy  for  the  payment  of  said  judgments  or 
any  part  thereof.  The  petition  concludes  with  a 
prayer  for  a  writ  of  mandamus  to  be  directed  to  the 
said  board  of  county  commissioners  commanding  it 
forthwith  to  meet  and  include  among  the  purposes  for 
which  the  taxes  levied  by  said  board  are  to  be  raised 
the  payment  of  said  judgments  and  to  provide  for  the 
payment  of  said  judgments  and  the  interest  thereon  in 
equal  annual  instalments,  not  exceeding  ten  in  number, 
and  to  include  one  of  such  instalments  from  the  taxes 
to  be  raised  for  county  purposes  in  the  current  year, 
and  one  each  year  thereafter,  not  exceeding  ten,  until 
all  of  said  judgments  are  fully  paid.  Appellee  filed  an 
answer  herein  admitting  that  judgments  were  ren- 
dered against  it  in  favor  of  the  appellants  respectively, 
as  in  said  petition  set  forth,  and  then  avers  that  count> 
warrants  were  issued  to  all  of  said  petitioners  for  their 
respective  claims,  and  deny  that  any  provision  had 
been  made  for  the  payment  of  said  judgments;  also 
denying  that  there  was  no  money  in  the  treasury  with 
which  to  pay  said  judgments ;  and  deny  that  there  was 
any  demand  made  upon  the  county  board  to  levy  a  tax 
for  the  payment  of  said  judgments.  Then  avers  th 
the  appropriations  as  made  and  set  out  are  wholly  in- 
adequate to  pay  the  running  expenses  of  the  county, 
and  avers  that  it  has  been  unable  to  pay  the  expenses 
of  the  county  and  that  such  expenses  will  not  decrease 
but  will  increase ;  that  it  will  be  necessary  hereafter  to 
levy  the  full  seventy-five  cents  on  the  $100  valuation 
for  such  expenses,  and  that  if  it  is  compelled  by  the 
order  of  this  court  to  pay  the  full  amount  of  said 
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jadgments  that  it  would  leave  the  County  of  Pulaski 
rithout  any  money  with  which  to  run  the  courts  and 
pay  the  salaries  of  the  officers  and  other  expenses. 
The  answer  also  avers  that  in  the  appropriation  made 
the  county  board  only  appropriated  $600  for  the 
State's  Attorney  salary  when  the  actual  amount  of  the 
State's  Attorney  salary  is  $1,600,  and  that  the  board 
neglected  to  provide  a  fund  to  pay  the  pensions  of  the 
blmd,  as  provided  by  statute ;  and  then  avers  that  there 
were  many  other  items  omitted  from  said  appropri- 
ation and  that  if  all  of  the  necessary  items  had  been 
included  it  would  have  exceeded  seventy-five  cents  on 
the  $100. 

It  appears  from  the  evidence  in  this  case  that  after 
the  judgments  were  rendered  and  at  the  September 
session  of  the  court,  the  attorneys  for  appellants  ap- 
peared before  the  board  and  requested  that  a  levy  be 
made  to  pay  the  said  judgments,  and  while  said  court 
was  in  session  assurances  were  given  to  the  said  attor- 
neys that  the  judgments  would  be  taken  care  of  by  the 
board.  The  board  met  on  September  28,  1915,  but  ad- 
journed to  November  16,  1915.  In  the  meantime  the 
board  consulted  with  an  attorney  with  reference  to  the 
levying  of  this  tax  and  was  advised  by  the  attorney 
that  it  was  necessary  for  them  to  take  some  steps  to- 
wards paying  the  judgments  and  that  they  had  a  right, 
if  they  desired  so  to  do,  to  make  payment  of  said  judg- 
ments in  ten  equal  payments  and  to  make  a  levy  each 
year  for  one-tenth  part  thereof.  It  also  appears  that 
the  county  was  considerable  in  debt  and  that  for  the 
taxes  levied  in  1915  to  be  collected  in  1916  the  board 
was  issuing  warrants  for  debts  that  had  been  con- 
tracted and  were  due  prior  to  that  time,  and  were 
making  eflforts  to  make  payment  of  certain  claims  that 
had  been  allowed  without  in  fact  making  appropriation 
or  specifying  such  in  the  levy.  There  is  no  definite 
testimony  as  to  what  the  actual  expenses  of  running 
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the  county  would  amount  to.  One  of  the  members  of 
the  board  testified  in  general  terms  that  the  expenses 
would  amount  to  more  than  seVenty-five  cents  on  the 
$100  but  does  not  state  with  any  definiteness  or  cer- 
tainty what  such  expenses  would  consist  of.  It  also 
appears  that  the  board  levied  a  tax  of  sixty-eight  cents 
on  the  $100  and  then  adjourned  without  making  any 
levy  to  pay  the  said  judgments,  or  any  part  thereof, 
and  it  also  appears  in  the  record:  **0n  the  day  the 
amended  levy  was  made  the  board  said  they  would  not 
consider  anything  of  the  kind  at  all,  if  the  judgment 
creditors  wanted  money  they  could  go  ahead  and  get 
it  by  law." 

It  will  be  observed  that  the  answer  in  this  case  was 
very  general,  and  if  taken  as  true  would  not  be  suflS- 
cient  to  warrant  the  board  in  refusing  to  comply  with 
the  plain  requirement  of  the  law.  If  they  were  seeking 
to  justify  their  conduct  upon  the  ground  it  would  re- 
quire all  of  the  revenue  that  could  be  raised  by  taxa- 
tion to  pay  the  ordinary  and  current  expenses  of  the 
county,  then  they  should  have  shown  definitely  that 
such  would  be  a  necessity  and  it  should  have  appeared 
from  the  testimony  that  they  were  not  levying  a  tax 
for  one  purpose  and  using  the  money  to  pay  other  in- 
debtedness that  had  no  greater  right  to  be  paid  than 
the  judgments  in  the  petition  mentioned.  They  should 
have  itemized  the  expenses  of  the  county  ^o  the  court 
could  have  seen  that  they  were  acting  in  perfect  good 
faith  towards  these  creditors.  City  of  Chicago  v.  Peo- 
ple, 215  111.  235. 

It  appears  from  the  evidence  that  one  of  the  items 
levied  was  for  $2,000 :  *  *  For  expense  of  aid  in  the  con- 
struction of  State  aid  roads,"  when  there  is  nothing 
shown  either  by  the  evidence  or  the  answer  that  any 
steps  had  been  taken  whereby  it  became  necessary  or 
proper  to  make  such  an  appropriation;  besides,  the 
commissioner,  Hosier,  who  testified  in  the  case  said: 
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**The  State  aid  road  would  be  in  the  neighborhood  of 
$1,000  or  $2,000;''  and  again  he  says  that  the  State's 
Attorney  fund  is  $1,600  and  they  made  a  levy  of  $600, 
but  the  evidence  shows  that  the  State's  Attorney  office 
for  the  last  two  years  has  been  more  than  paying  the 
salary  of  the  State's  Attorney;  and  he  also  states  in 
his  testimony  concerning  the  sheriff's  expense  fund  of 
$500,  but  admits  that  this  is  paid  out  of  the  fees  of  tho' 
sheriff's  office,  and  his  whole  testimony  shows  an  tm- 
certain  and  indefiniteness  that  cannot  be  taken  in  the 
courts  as  a  reason  why  they  should  not  make  a  levy 
to  pay  off  these  judgments.    The  appropriation  as 
made  amounted  to  $17,970,  and  it  is  conceded  by  coun- 
sel for  appellee  that  if  a  levy  of  seventy-five  cents  on 
the  $100  had  been  made,  it  would  have  raised  a  fund  of 
$19,975.83,   but  the   levy  Amounted,   as   he   says,   to 
$18,111-41,  and  if  you  would  deduct  from  this  the 
$1,000  or  $2,000  State  aid  fund,  that  the  commissioner 
is  uncertain  about  as  to  the  amount  required,  and  the 
$600  appropriated  for  the  State's  Attorney  salary,  to- 
gether with  the  amounts  appropriated  where  the  fees 
were  earned  by  the  sheriff  to  cover  expenses,'  it  would 
more  than  pay  a  one-tenth  of  these  judgments  and  the 
interest.    The  judgments  totaled  $19,068.26,  to  which 
would  have  to  be  added  about  $500  or  $600  interest, 
and  the  one-tenth  part  of  this  would  be  less  than  the 
extra  amount  that  could  have  been  raised  by  the  board, 
had  it  so  desired.    It  is  the  duty  of  the  board  to  show 
that  it  was  actuated  by  an  honest  purpose  to  pay  its 
legal  obligations,  and  the  statute  of  1905  was  enacted 
to  enable  the  board  to  take  care  of  such  claims  as  had 
been  reduced  to  judgments.    Board  of  Supervisors  v. 
People,  226  111.  579.    Prior  to  the  passage  of  the  stat- 
ute of  1905  it  was  much  more  difficult  for  judgment 
creditors  to  obtain  a  levy  for  the  payment  of  their 
claims  than  it  has  been  since  the  statute  of  1905  was 
enacted.    The  statute  that  existed  prior  to  1905  pro- 
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vided:  *' Execution  shall  not,  in  any  case,  issue 
against  the  lands  or  other  property  of  the  county ;  but 
when  judgment  is  rendered  against  a  county,  the 
county  board  shall  direct  an  order  to  be  drawn  on  the 
county  treasurer  for  the  amount  of  the  judgment  and 
costs,  which  order  shall  be  paid  as  other  county 
debts. ' '  In  1905  there  was  an  amendment  to  this  stat- 
jite  which  provided:  (a)  ''Whenever  the  county  board 
in  any  county  shall  in  any  year  determine  the  amount 
of  all  taxes  to  be  raised  for  county  purposes,  such 
board  shall  include  among  the  purposes  for  which 
such  taxes  are  to  be  raised  the  payment  of  any  out- 
standing judgment  or  judgments  against  such  county 
for  the  payment  of  which  no  other  provisions  have 
been  made,  (b)  The  county  board  may  provide  for 
the  payment  of  any  such  judgment  or  judgments  and 
the  interest  thereon  in  equal  annual  installments,  not 
exceeding,  however,  ten  (10)  in  number,  and  may  in- 
clude one  of  such  installmefits  in  the  amount  of  taxes 
to  be  raised  for  county  purposes  each  year,  but  the 
aggregate  amount  of  aU  taxes  to  be  raised  for  county 
purposes  shall  not  in  any  year  exceed  the  rate  of 
seventy-five  (75)  cents  on  the  one  hundred  dollars 
($100)  valuation  of  property  unless  authorized  by  a 
vote  of  the  People  of  the  county."  Hurd^s  Eev.  St. 
ch.  34,  sec.  34  (J.  &  A.  If  2781). 

While  it  is  true  as  contended  by  counsel  for  appellee 
that  the  issuing  of  the  writ  of  mandamus  is  not  a  writ 
of  right  but  can  only  be  issued  in  the  discretion  of  the 
court,  yet  this  is  and  must  be  a  judicial  discretion  ex- 
ercised when  the  interests  of  the  parties  involved  re- 
quire it,  and  we  are  of  the  opinion  that  this  statute 
is  mandatory  and  requires  the  board,  when  it  comes 
to  the  question  of  determining  the  amount  of  taxes 
to  be  raised  for  county  purposes,  to  include  judgments 
that  have  been  obtained  against  the  county.  **The 
amendment  of  section  34  in  1905  was  unquestionably 


FouETH  District — November,  1916.  185 

Halllday  y.  Board  of  County  Comm'rs,  203  III.  App.  178. 

intended  to  impose  a  positive  duty  upon  the  board  ot* 
supervisors  to  include  among  the  purposes  for  which 
taxes  are  to  be  raised  the  payment  of  any  outstanding 
judgments  against  the  county  for  the  payment  of 
which  no  other  provisions  have  been  made.  Such  is 
its  plain  and  unequivocal  language. ' '  Board  of  Super- 
visors V.  People,  supra. , 

It  is  argued  by  counsel  for  appellee  that  if  it  be  re- 
quired to  levy  the  taxes  to  pay  these  judgments  that  it 
would  then  be  deprived  of  any  funds  with  which  to  pay 
the  current  expenses  of  the  county,  and  in  its  answer 
it  says  that  if  it  were  required  to  pay  these  judgments 
that  the  effect  would  be  to  deprive  them  of  any  funds 
for  current  expenses.  It  is  not  sought  by  this  petition 
to  require  the  county  to  pay  the  judgments  all  at  one 
time,  but  the  petition  is  presented  in  such  a  manner  as 
to  give  them  the  right  to  divide  this  up  into  ten  equal 
payments.  The  testimony  of  the  county  clerk  shows 
that  out  of  the  levy  made  in  1915,  and  from  the  taxes 
to  be  collected  in  1916,  that  something  like  $12,000  in 
warrants  had  been  drawn  against  this  tax  for  debts 
that  were  due  prior  to  its  levy  but  none  of  them  for 
the  judgments,  and  the  board  has  no  right  to  pursue 
a  course  in  the  transaction  of  its  business  that  will 
permit  the  payment  of  one  debt  and  neglect  the  pay- 
ment of  another.  A  tax  levying  power  cannot  make 
provision  for  the  payment  of  one  debt  or  one  class  of 
claims  and  refuse  to  make  any  provision  whatever  for 
the  payment  of  others,  even  those  reduced  to  judg- 
ment.   Board  of  Supervisors  v.  People,  supra. 

It  is  also  contended  by  counsel  for  appellee  that 
there  was  no  demand  made  upon  the  board  of  commis- 
sioners to  make  this  levy.  We  think  the  evidence 
fairly  shows  that  a  demand  was  made.  It  is  testified 
to  by  two  attorneys  who  appeared  before  the  board, 
and  also  by  one  of  the  members  of  the  board,  that  a 
request  was  made,  and  a  promise  upon  the  part  of  the 


]86  Appellate  Courts  of  Illinois. 

Halliday  v.  Board  of  County  Comm'rs,  203   111.  App.  178. 

board  to  take  care  of  the  judgments  but  it  was  not 
done.  It  is  clear  that  the  existence  of  the  judgments 
was  brought  to  the  attention  of  the  board  at  its  Sep- 
tember meeting,  and  if  nothing  else  was  done  then  it 
was  the  plain  duty  of  the  board  to  proceed  to  make 
a  levy  for  the  payment  of  such  judgments,  even  with- 
out any  demand.  The  statute  required  it  and  they 
should  have  performed  their  duty  under  this  statute. 
City  of  Cairo  v.  Campbell,  116  111.  309. 

It  is  further  insisted  that  if  this  levy  is  required 
to  be  made  that  the  county  will  thereby  be  deprived  of 
revenue  sufficient  to  pay  its  current  expenses.  We  do 
not  believe  that  that  question  arises  in  this  case,  or 
that  it  is  necessary  to  determine  whether  or  not  that 
might  be  the  effect,  for  under  the  evidence  in  this  case 
we  are  of  the  opinion  that  if  all  of  the  creditors  were 
required  to  participate  alike  in  the  funds  that  the  board 
was  authorized  to  levy,  that  all  couldr  be  properly 
taken  care  of  and  the  expenses  of  the  county  paid.  We 
are  therefore  of  the  opinion  that  it  was  not  necessary 
for  a  determination  of  the  rights  of  the  parties  herein 
to  hold  the  proposition  of  law  submitted. 

It  appears  to  us  from  the  reading  of  this  record  that 
the  board  of  commissioners  were  not  disposed  to  treat 
these  judgment  creditors  the  same  as  they  were  treat- 
ing other  creditors  and  were  unjustly  discriminating 
against  them  in  the  levying  of  the  tax,  and  that  under 
the  law  they  had  no  right  to  undertake  to  prefer  one 
creditor  over  another,  and  the  judgment  of  the  lower 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Woods  et  aL  v.  Gamper  et  al.,  203  111.  App.  187. 


James  A.  Woods  and  Edward  Boyd,  trading  as  Woodn 
&  Boyd,  Appellants,  y.  Edwin  Gamper  and  A.  ¥. 
Cook,  Appellees. 

(Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Edwards  county;  the  Hon. 
Julius  C.  Kebn,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1916.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  November  13,  1916. 

Statement  of  the  Case. 

Action  by  James  A.  Woods  and  Edward  Boyd,  part- 
ners, trading  as  Woods  &  Boyd,  plaintiffs,  against 
Edwin  Gamper  and  A.  F.  Cook,  defendants,  to  recover 
upon  a  written  agreement  for  the  drilling  of  an  oil 
well  by  plaintiffs  for  defendants.  From  a  judgment 
against  plaintiffs  for  costs,  plaintiffs  appeal. 

McGaughby  &  ToHiLL  and  Allen  Walker,  for  ap- 
pellants. 

John  A.  MAcNEHi  and  S.  J.  Gee,  for  appellees. 

Mb.  Justice  MoBbide  delivered  the  opinion  of  the 
conrt. 

Abstraet  of  the  Decision. 

1.  Releass,  §  23* — what  plea  of  should  contain.  A  plea  setting 
up  an  agreement  relied  upon  as  releasing  a  defendant  from  the 
obligation  sued  on  should  set  out  such  agreement  definitely  and 
certainly  and  not  in  a  mere  argument. 

2.  Rei-ease,  i  23* — when  plea  of  is  insufficient.  In  an  action 
upon  a  contract  wherein  defendants  agreed  to  pay  plaintiffs  for 
the  construction  of  a  well  upon  premises  which  one  of  the  de- 
fendants had  leased,  where  plea  was  filed  claiming  under  the  con- 


•See  nilnol*  Notes  Digest,  VoU.  XI  to  XV,  and  Cumalative  Qoarterly,  same 
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Park  V.  Penn,  203  111.  App.   188. 

tract  a  release  from  such  obligation  by  reason  of  one  of  the 
defendants  having  turned  over  said  lease  to  a  certain  corporation  as 
contemplated  In  said  contract,  under  whose  direction  and  employ- 
ment plaintiffs  continued  the  construction  of  the  well  as  set  up  lu 
the  plea,  held  that  defendants  were  not  released  from  such  obliga- 
tion, and  the  statement  in  said  plea  that  defendants  were  released 
was  simply  a  conclusion  of  the  pleader. 


'  Artemissa  Park,  Appellee^  t.  Caroline  Penn,  Appellant. 

(Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon. 
Gbobge  a.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Reversed  with  statement  of  facts.  Opinion  filed  De- 
cember 12,  1916. 


Statement  of  the  Case. 

Action  by  Artemissa  Park,  plaintiff,  against  Caro- 
line Penn,  defendant,  to  recover  damages  on  account 
of  injuries  received  by  falling  down  a  defective  stair- 
way in  a  house  owned  by  defendant  and  rented  by 
plaintiff's  husband  and  occupied  by  him  and  the  fam- 
ily. From  a  judgment  for  plaintiff  for  $1,500,  defend- 
ant appeals. 

SoHAUMiiEFFEL  &  JoHKSON,  f  or  appellant. 

T.  M.  Webb  and  W,  E.  Knowles,  for  appellee. 

Mb.  PBBsroiNQ  JusTioB  HiQBEE  delivered  the  opinion 
of  the  court 
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The  People  y.  Goodall,  203  111.  App.  189. 

Abstraet  of  the  Deelslon. 

1.  LA.NDLOBD  AND  TENANT,  f  257* — whot  Constitutes  variance  be- 
tween declaration  and  proof  in  action  by  lessee^s  wife  against  land- 
lord jor  injuries  due  to  defective  stairway.  Where,  in  an  action 
by  a  lessee's  wife  against  the  lessor  for  damages  for  injuries  sus- 
tained on  the  demised  premises,  the  declaration  alleging  the  lessor's 
promise  to  repair  said  premises  was  amended  after  verdict  for 
plalntlif  by  striking  out  such  allegation,  held  plaintiff  must  rely 
upon  auch  amended  declaration  to  support  the  judgment,  and  that 
oTidence  in  support  of  such  allegation  offered  by  plaintiff  was 
incompetent  under  such  amended  declaration. 

2.  Landlord  and  tenant,  |  226* — when  tenant  may  not  recover 
ogoinst  landlord  for  injuries  due  to  defective  condition  of  premises. 
A  tenant  cannot  recover  against  his  lessor  for  injuries  sustained 
bj  reason  of  a  defective  condition  of  the  premises  in  the  absence 
of  a  contract  by  the  lessor  to  repair. 

3.  Landlord  and  tenant,  §  242* — what  are  rights  of  wife  of  les- 
tee  as  to  recovery  against  landlord  for  injuries  due  to  defective 
condition  of  the  premises.  The  wife  of  a  lessee  has  no  different 
right  of  recovery  against  the  lessor  for  injuries  sustained  by  her 
on  the  demised  premises  than  the  lessee  for  injuries  sustained 
to  hlmselt 


The  People  of  the  State  of  Illinois  ex  rel.  Silas  Cook 
et  al.,  Defendants  in  Error,  y.  W.  C.  Goodall  et  al., 
Plaintiffs  in  Error. 

(Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  St  Clair  county;  the  Hon.  George 
A.  Cbow,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  January  8,  1917. 

Statement  of  the  Case. 

Information  in  the  nature  of  quo  warranto  by  the 
People  of  the  State  of  Illinois  ex  rel.  Silas  Cook, 
Edmund  Goedde,  Albert  Diehm,  J.  A.  Goodall,  John 

*8ee  UllnoU  Notes  Dlirest,  Voli.  XI  to  XV,  and  CnmolaUTe  Quarterly,  tams 
i«pie  mad  MetloB  number. 
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J.  Wies  and  William  P.  Launtz,  petitioners,  against  W. 
C.  Goodall,  Clyde  D.  Miller,  Charles  F.  Merker,  Alex- 
ander S.  Vien,  F.  L.  Schroeder  and  W.  J.  Miller,  re- 
spondents, charging  them  with  unlawfully  exercising 
the  oflSces  of  directors  of  the  Bankers  Accident  Insur- 
ance Company  and  demanding  that  they  show  by  what 
right  they  claim  to  exercise  such  offices.  From  a  judg- 
ment of  ouster,  respondents  bring  error. 

Jambs  0.  Miller,  for  plaintiffs  in  error. 

Dan  McGlynn,  for  defendants  in  error. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Quo  WABBANTO,  §  56* — wHen  judgment  of  ouster  is  proper. 
The  re^ondents  to  quo  warranto  proceedings  are  bound  to  state 
in  their  pleas  and  show  by  proof  good  authority  for  acting  as 
oflBcers,  otherwise  the  relators  are  entitled  to  a  Judgment  of  ouster. 

2.  Associations — when  meeting  is  not  legally  organized.  Where 
the  by-laws  of  an  association  provided  that  the  president,  and  in 
his  absence  the  vice  president,  should  preside  at  all  meetings  of 
members,  and  that  the  oflicers  should  be  elected  by  ballot,  held 
tin  quo  warranto  proceedings  upon  proof  showing  that  neither  the 

president  nor  the  vice  president  presided  over  the  meeting  at  which 
the  respondents  were  elected  as  officers,  although  the  vice  president 
was  present,  and  that  such  meeting  was  organized  by  a  viva  voce 
vote  for  a  presiding  officer  and  a  secretary,  that  said  meeting  was 
not  legally  organized,  and  such  officers  elected  thereat  had  no  title 
to  the  offices  claimed  by  them. 

*8ee  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  CvmnlaUTe  Qnarterlj, 
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DURING  THB  TEAR    1917. 


The  People  of  the  State  of  Illinois  ex  rel.  Martin  J. 
Qnaley,  Appellee,  v.  City  of  Chicago  et  al., 
Appellants. 

een.  No.  21,989.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiix,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.  Reversed  and  remanded  with  directions.  Opinion  filed 
January  8, 1917. 

Statement  of  the  Case. 

Petition  for  a  writ  of  mandamus  by  the  People  of  the 
State  of  Illinois  ex  rel.  Martin  J.  Qualey,  petitioner, 
against  the  City  of  Chicago  and  others,  respondents, 
to  compel  the  restoration  of  relator  to  the  position  of 
detective  sergeant  of  the  police  force  of  Chicago. 
From  a  judgment  ordering  that  a  writ  issue  as  prayed 
for,  respondents  appeal. 

Petitioner  did  not  set  forth  any  ordinance  creating 
the  position  of  detective  sergeant.  The  petition  al- 
leged that  on  August  11,  1913,  charges  were  made 
against  petitioner  and  delivered  to  him;  that  he  was 
charged  with  having  been  guilty  of  conduct  unbecom- 
ing a  police  ofl5<^r,  and  also  wilful  maltreatment  of  a 

(191) 
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The  People  v.  City  of  Chicago,  203  111.  App.  191. 

citizen ;  that  the  trial  before  the  Civil  Service  Commis- 
sion was  set  for  August  20,  1913,  and  that  he  attended 
upon  that  day,  but  that  the  commission  did  not  hold  a 
session,  and  that  on  September  3,  1913,  in  the  absence 
of  the  petitioner,  the  trial  board  met  and  he  was  found 
guilty  upon. the  charges  made,  and  an  order  was  en- 
tered that  he  be  discharged  from  the  police  depart- 
ment. 

Samuel  A.  Ettelson,  for  appellants;  Boy  S.  Gas- 
kill  and  John  A.  Cooke,  of  counseL 

No  appearance  for  appellee. 

Mb.  PREsroiNG  JuBTiGB  McSiTBELY  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deeision. 

1.  Mandamus,  §  138* — when  petition  for  mandamus  must  set 
forth  ordinance  creating  position  of  officer.  Where  a  petition  for  a 
writ  of  mandamus  for  restoration  of  a  police  officer  to  the  position 
of  detective  sergeant  of  the  police  force  of  Chicago  does  not  clearly 
show  the  ordinance  creating  the  position,  the  petitioner  is  not 
entitled  to  a  writ  of  mandamus. 

2.  Civil  bebvice,  §  26* — when  presumed  that  police  officer  had 
opportunity  to  appear  in  defense  at  hearing  of  charges  and  that 
proceedings  were  properly  conducted.  In  the  absence  of  any  aver- 
ment to  the  contrary,  in  a  writ  of  mandamus  by  which  a  detective 
sergeant  of  the  police  force  of  Chicago  seeks  restoration  to  such 
position,  it  will  be  presumed  that  the  hea^^ing  of  the  charges  was 
continued  from  the  day  first  set  until  the  day  of  actual  trial,  that 
the  petitioner  had  opportunity  to  appear  in  defense  and  that  the 
proceedings  were  properly  conducted. 

3.  Civil  service,  §  24* — what  findings  of  Civil  Service  Commis- 
sion will  not  he  reviewed.  The  findings  of  the  Civil  Service  Com- 
mission upon  the  questions  of  the  innocence  or  guilt  of  a  petitioner 
seeking  by  writ  of  mandamus  to  be  restored  to  a  position  on  the 
police  force  of  the  City  of  Chicago  will  not  be  reviewed. 

4.  Civil  service,  {  28* — what  constitutes  laches  in  filing  petition 
of  mandamus  for  restoration  of  petitioner  to  office.  A  delay  of 
more  than  six  months  in  filing  a  petition  of  mandamus  by  an  officer 
of  the  police  force  of  the  City  of  Chicago  constitutes  laches,  and  is 

a  sufficient  defense  thereto. 

« 

•See  nilBols  Notes  Direct,  Vols.  XI  to  XV,  mad  CnnmlatlTe  Qoarteriy.  Mune 
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Lillls  Y.  City  of  Chicago,  203  lU.  App.  193. 


Biehard  F.  Lillls,  Defendant  in  Error,  y.  City  of  Chi- 
cago, Plaintiff  in  Error. 

Gen.  No.  22,503.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Bdwabd  T. 
Wade;  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1916.  Afllrmed.  Opinion  filed  January  8,  1917.  Rehearing  denied 
January  22,  1917. 

Statement  of  the  Case. 

Action  by  Eichard  F.  Lillis,  plaintiff,  against  the 
City  of  Chicago,  defendant,  to  recover  dariiages  for 
injuries  received  through  a  defective  sidewalk.  From 
a.  judgment  for  eight  hundred  dollars  in  favor  of  plain- 
tiff upon  trial  by  jury,  defendant  brings  error. 

Samuel  A.  Ettelson  and  CharioEs  E.  Francis,  for 
plaintiff  in  error ;  Maxwell  E.  Herman  and  Kaplan  & 
Kaplan,  of  counsel. 

Eabl  J.  Walker,  for  defendant  in  error. 

Mb.  Presidino  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

L  Appeal  and  ebbob,  §  788* — when  action  of  trial  court  upon  mo- 
Won*  %Dill  not  he  revietoed,  .  The  action  of  the  trial  court  upon 
motions  will  not  be  reviewed  where  neither  the  evidence  nor  pro- 
ceedings have  been  preserved  for  review  by  bill  of  exceptions,  or 
otherwise. 

2.  Appeal  and  ebbob,  §  1303* — when  presumed  that  evidence  i$ 
wf^dent  to  support  verdict.  Where  neither  the  evidence  nor  the  pro* 
ceedings  in  a  personal  injury  action  have  been  preserved  for  review 
by  the  bill  of  exceptions,  or  otherwise,  it  must  be  presumed,  under 
the  pleadings,  that  the  evidence  is  sufficient  to  support  the  verdict. 

*8ee  nilnote  Notes  DUrest,  YoU.  XI  to  XV.  and  CamuUtlTe  Quarterly, 
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F.  Mayer  Boot  &  Shoe  Co.  v.  Gryglerczyk  et  al.,  203  111.  App.  194. 

3.  Limitation  or  actions,  §  68* — when  -statement  of  claim  does 
not  state  new  cause  of  action.  The  filing  of  a  second  statement  ot 
claim  in  an  action  for  personal  Injuries,  which  sln^ply  states  the 
same  actionable  cause  with  more  particularity  than  the  first  state- 
ment of  claim,  which  was  stricken  from  the  files,  does  not  state  a 
new  cause  of  action  so  as  to  bar  a  right  of  recovery  because  of  the 
expiration  of  the  one-year  period  for  the  commencement  of  actions 
In  such  cases. 


F.  Mayer  Boot  &  Shoe  Company/  Plaintiff  in  Error^  t. 
F.  Gryglerczyk  and  F.  Lnba,  copartners,  trading 
as  Orygierczyk  &  Luba  Company,  Defendants  in 
Error. 

Oen.  No.  22,607.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Reversed  and  Judgment  here.    Opinion  filed  January  8,  1917. 

Statement  of  the  Case. 

Action  by  F.  Mayer  Boot  &  Shoe  Company,  plaintiff, 
against  F.  Grygierczyk  and  F.  Luba,  copartners,  trad- 
ing as  Grygierczyk  &  Luba  Company,  defendants,  to 
recover  on  two  promissory  notes  executed  by  defend- 
ants to  the  order  of  plaintiff,  dated  October  1,  1914, 
the  first  note  being  for  $54.03,  due  November  20, 1914, 
and  the  second  note  being  for  $54,  due  December  20, 
1914,  and  both  drawing  interest  at  the  rate  of  seven 
per  cent,  per  annum  from  date  until  paid.  From  a 
judgment  for  plaintiff  for  $29.90,  plaintiff  brings  er- 
ror. 

J.  J.  MosBB,  for  plaintiff  in  error. 

Edwakd  a.  Biggs,  for  defendants  in  error. 

•See  UllBols  Notes  Dirett,  Vols.  XI  to  XV,  ftod  CumalaUve  Quaiterlj,  mme 
topic  and  wotlon  number. 
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F.  Mayer  Boot  ft  Shoe  Co.  v.  Grygierczyk  et  al.,  203  111.  App.  194. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  kbbob,  §  1078* — when  cross  errors  must  he  as- 
Hgned,  The  action  of  the  trial  court  in  an  action  on  a  promissory 
note  in  finding  against  the  defenses  of  lack  of  consideration  and 
release  from  aU  liability  cannot  be  considered  on  review  where  the 
defendants  have  not  assigned  cross  errors. 

2.  Bux8  AND  NOTES,  %  451* — When  evidence  insufficient  to  estab- 
lish defense  of  payment.    In  an  action  by  a  seller  of  good^  against 
the  buyers  on  promissory  notes  given  for  purchases  made,  where 
it  appeared  that  plaintiff,  while  the  indebtedness  was  still  in  the 
form  of  an  account,  had  notified  defendants  not  to  pay  money  to 
any  agent  or  representative  of  the  company,  except  on  written 
authority,  and  defendants,  in  spite  of  such  notices,  made  paymentii 
to  an  agent  of  the  seller,   and  subsequently  an   agreement  was 
made  under  which  the  notes  sued  on  were  executed  and  defendants 
undertook  to  recover  from  the  agent  the  money  improperly  paid  to 
Uim,  evidence  held  insufficient  to  establish  tbe  defense  of  payment. 
•  3.    Bills  and  notes,  §  51* — what  constitutes  good  consideration 
lor  notes.    Where  purchasers  of  goods,  ignoring  notices  by  the  seller 
not  to  make  payment  to  an  agent  of  the  seller,  make  payment 
on  an  account,  and,  upon  the  seller's  ascertaining  that  payment 
had  been  made  to  the  agent  contrary  to  its  instructions,  an  agree- 
ment is  made  under  which  the  notes  are  executed  and  the  pur- 
chasers undertake  to  recover  from  the  agent  the  money  improperly 
paid  to  him,  the  postponement  of  payment  constitutes  a  good  con- 
sideration to  support  the  notes. 

•8m  nUnoto  N«tM  DlgMt,  YoU.  XI  to  XY,  and  ComiilatlTe  QiMrterly,  tAine 
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Jackson  y.  Burns,  203  IlL  App.  196. 


Andrew  Jackson,  Defendant  in  Error,  y.  William  A. 
Burns  et  aL,  Defendants.  William  A.  Burns, 
Plaintiff  in  Error. 

Gen.  No.  22,612.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Coubt- 
:^KT,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  January  8,  1917.- 

Statement  of  the  Case. 

Action  by  Andrew  Jackson,  plaintiff,  against  Wil- 
liam A.  Bums  and  W.  Tudor  ApMadoc,  defendants, 
to  recover  for  damages  to  plaintiff's  automobile  re- 
ceived in  a  collision  alleged  to  have  been  caused 
through  the  carelessness  and  improper  management 
of  defendants'  respective  automobiles.  From  a  judg- 
ment on  trial  by  the  court  finding  defendant  ApMadoc 
not  guilty  and  defendant  Bums  guilty  and  assessing 
plaintiff's  damages  at  $285,  defendant  Bums  brings 
error. 

Plaintiff's  statement  of  claim  alleged  that  Bums  so 
negligently,  recklessly  and  improperly  ran  his  auto- 
mobile that  as  a  direct  result  thereof  the  automobile  of 
ApMadoc  and  the  automobile  of  plaintiff  were  brought 
into  violent  collision.  Defendant  Bums  by  his  affidavit 
of  defense  denied  that  he  so  operated  his  automobile 
that,  either  directly  or  indirectly,  he  caused  any  other 
automobile  to  come  in  contact  with  or  be  the  proximate 
cause  of  any  collision  between  plaintiff's  automobile 
and  any  other  automobile.  Defendant  did  not  ask  for 
a  more  particular  statement  of  claim,  but  joined  issue 
upon  the  essential  fact  of  his  negligence  causing  the 

damage  to  plaintiff's  automobile. 

» 

Adams,  Crews,  Bobb  &  Wescott,  for  plaintiff  in  er- 
ror ;  Asa  0.  Adams  and  E,  C.  Toubjs,  of  counsel* 
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WnjiiAM  Scott  Stewabt,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  PUADiNO,  §  466* — lohen  defect  in  plea  U  cured  hy  verdict 
Where  there  Is  defect,  Imperfection  or  omission  in  any  pleading, 
whether  in  substance  or  in  form,  which  would  have  been  a  fatal 
objection  upon  demurrer,  yet  if  the  issue  Joined  be  such  as  neces- 
sarily required,  on  the  trial,  proof  of  the  facts  so  defectively  or  im- 
perfectly stated  or  omitted,  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  Judge  would  direct  the  Jury  to  give  or  the 
Jury  would  have  given  the  verdict,  such  defect,  imperfection  or 
omission  is  cured  by  the  verdict. 

2.  MuiaciPAL  CouBT  of  Chicago,  §  13* — what  statement  of  claim 
in  action  for  negligence  need  not  specify.  In  an  action  to  recover 
damages  for  injury  to  an  automobile  due  to  a  collision  with  other 
sntomobiles,  it  is  unnecessary  to  specify  the  acts  which  constituted 
negligence  in  a  statement  of  claim. 

3.  Municipal  Coukt  of  Chicago,  §  13* — when  defendant  is 
t*reel%d€d  from  complaining  of  insujBMency  of  statement  of  claifn. 
Where  a  statement  of  claim  in  an  aqtion  for  damages  to  plaintiff's 
automobile  alleges  that  one  of  the  defendants  negligently,  reck- 
lessly and  Improperly  ran  an  automobile,  and  as  a  direct  result 
thereof  the  automobile  of  the  other  defendant  and  the  automobile 
of  plaintiff  were  brought  into  violent  collision,  which  was  denied 
by  an  affidavit  of  defense,  and  a  more  particular  statement  of 
claim  is  not  asked,  but  issue  is  Joined  upon  the  essential  fact 
of  the  negligence  causing  an  injury  to  plaintiff's  automobile,  the 
defendant  whose  action  is  alleged  to  have  caused  the  injury  is 
precluded  from  complaining  of  insufficiency  of  the  statement  of 
claim. 

4.  AuTOMOBiLXB  Ain>  OARAGES,  {  3* — ichcn  cvidcncc  is  sufjUcient 
io  thaw  that  negligent  operation  of  automobile  of  defendant  found 
gwUty  vas  proximate  cause  of  damage  to  plaintifTs  car.  In  an 
action  to  recover  damages  for  injury  to  an  automobile  received 
in  a  collision,  and  alleged  to  have  been  caused  through  the  care- 
lenness  and  improper  management  of  defendants'  respective  au- 
tomobiles, where  there  was  evidence  tending  to  show  that  the 
defendant  found  guilty,  came  into  the  street  on  which  the  accident 
occurred  from  a  cross  street  at  a  high  rate  of  speed,  and  the  other 
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defendant's  automobile,  in  veering  away  to  avoid  such  incoming 
automobile,  collided  with  plaintiff's  car,  evidence  held  suflQcient  to 
sustain  a  finding  that  the  negligent  operation  of  the  automobile 
of  the  defendant  found  guilty  was  the  proximate  cause  Of  the 
damage  to  plaintiff's  car. 


Adrian  F.  Sherman  and  R.  E.  Ellis,  Appellants,  y. 
Charles  M.  Hayes,  H.  A.  Redding,  Jr.  and  Chicago 
Motor  Club,  Appellees. 

Gen.  No.  32,516. 

Corporations,  §  124* — when  contract  for  turning  in  personal 
property  at  face  value  in  payment  of  capital  of  proposed  corporor 
tion  is  invalid,  A  contract,  pursuant  to  which  the  property  and 
good-will  of  an  insurance  exchange  for  th«  insurance  of  automo- 
biles among  its  members,  upon  a  sufficient  number  of  contracts  of 
insurance  being  issued  so  as  to  produce  a  specified  premium  in- 
come, is  to  be  turned  in  on  the  basis  of  such  premium  income  at 
its  face  value  in  payment  of  the  capital  stock  of  a  proposed  cor- 
poration, is  invalid  under  Kurd's  Rev.  St.  ch.  32,  sec.  4  (J.  ft  A. 
^i  2421),  providing,  with  reference  to  capital  paid,  that  if  any 
proportion  of  the  capital  has  been  paid  in  property  the  claim  should 
be  appraised  by  the  commissioners  and  the  fair  cash  value  thereof 
reported. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  IYked- 
ERicK  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.    Affirmed.    Opinion  filed  January  8,  1917. 

Lewis  A.  Stebbins  and  A.  A.  McKjnley,  for  ap- 
pellants. 

MiujEb,  Gobham  &  Wales,  for  appellees. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

•Se«  nilnols  Not«t  Divert,  VoU.  XI  to  XV,  IM»<1  CnmiiUtiTe  Qoarterbr^  mmmM 
$opie  and  Miction  number.  ^^ 
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By  their  bill  (technically  an  amended  and  supple- 
mental bill)  complainants  sought  by  injunction  to  re- 
strain the  defendants  from  acting  contrary  to  tho 
terms  of  a  certain  contract.  Demurrers  interposed 
were  sustained  and  the  bill  ordered  dismissed  for  want 
of  equity.  Complainants,  appealing^^sk  that  this  or- 
der be  reversed. 

The  bill  avers  a  contract  between  the  Chicago  Motor 
Club  and  Hayes,  its  president,  permitting  him  to  or- 
ganize an  interinsurance  exchange  for  the  insurance 
of  automobiles  among  its  members ;  also  a  contract  be- 
tween coQiplainants  and  Hayes  that  he  should  devote 
all  his  time,  not  occupied  with  his  duties  as  president 
of  the  motor  club,  to  the  organization  of  this  insurance 
exchange;  that  when  contracts  of  insurance  covering 
three  hundred  automobiles,  producing  a  premium  in- 
come of  $30,000,  should  be  acquired,  the  good-will  and 
going  business  should  be  deemed  worth  $30,000  and 
a  corporation  should  be  organized  with  capital  stock 
of  $30,000,  of  which  $10,000  should  be  in  the  name  of 
Hayes,  $10,000  in  the  name  of  Sherman  and  $10,000 
in  the  name  of  Ellis,  or,  to  put  it  briefly,  that  the  prop- 
erty of  the  insurance  exchange  should  be  turned  in  at 
a  value  of  $30,000  in  payment  of  the  capital  of  the  pro- 
posed corporation.  Complainants  assert  the  violation 
of  these  contracts  and  seek  relief. 

We  hold  that  the  contract  between  Hayes  and  com- 
plainants is  repugnant  to  the  statute  and  void.  The 
statute  on  corporations  (chapter  32,  Hurd,  sec.  4,  J.  & 
A.  j[  2421),  in  ordering  the  process  of  incorporation 
says,  with  reference  to  the  capital  paid  in:  ''If  any 
proportion  of  the  capital  has  been  paid  in  property, 
the  same  shall  be  appraised  by  said  commissioners  and 
they  shall  report  the  fair  cash  value  thereof.''  The 
contract  in  question  ignores  this  statutory  require- 
ment and  attempts  by  the  dictum  of  the  parties  to  fix 
this  *'fair  cash  value"  of  the  *' good- will  and  going 
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business  *  *  of  an  organization  as  yet  without  either.  It 
provides  for  the  payment  of  the  entire  capital  of  the 
proposed  corporation  by  an  arbitrary  determination 
of  the  cash  value  of  that  which  from  its  very  nature, 
under  the  circumstances,  could  have  only  an  uncertain 
and  speculative  value,  if  any.  Intangible  property  or 
property  with  no  ascertainable  market  value  can  be 
valued  only  at  such  a  price  as  could  be  realized  by  sell- 
ing it  to  others.  In  so  holding  we  are  in  harmony  with 
what  was  said  in  GUlett  v.  Chicago  Title  <&  Trust  Co., 
230  IlL  373. 

In  this  view  of  the  matter  it  is  unnecessary  to  note 
other  considerations  presented  and  argued. 

For  the  reason  that  the  contract  in  question  is  non- 
enforceable,  complainants  are  not  entitled  to  the  re- 
lief sought.  The  demurrers  were  properly  sustained, 
and  the  order  dismissing  complainants'  amended  and 
supplemental  bill  is  affirmed. 

Affirmed. 


Tony  Bosetti  and  Tincent  Manno,  copartners,  trading 
as  Tony  Rosetti  &  Company  Labor  Agency,  De- 
fendants in^  Error,  t.  Chicago,  Bock  Island  &  Pa- 
cific Bailway  Company  et  al..  Plaintiffs  in  Error. 

Gen.  No.  22,528.     (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1916.  Affirmed.  Opinion  filed  January  8,  1917.  Rehearing  denied 
January  22»  1917. 

Statement  of  tlie  Case. 

Action  by  Tony  Rosetti  and  Vincent  Manno,  copart- 
ners,  trading  as   Tony  Rosetti  &   Company  Labor 
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Agency,  plaintiffs,  against  the  Chicago,  Eock  Island  & 
Pacific  Railway  Company,  a  corporation,  Eock  Island 
lines  and  the  Chicago,  Eock  Island  &  Pacific  Eailroad 
Company,  a  corporation,  defendants,  to  recover  for 
breach  of  a  contract  nnder  which  plaintiffs  agreed  to 
furnish  laborers,  whom  the  defendants  agreed  to  em- 
ploy and  furnish  transportation  to.  From  a  judgment 
for  plaintiffs  for  eighty-six  dollars,  defendants  bring 
error. 

Chables  T.  Schwabz,  for  plaintiffs  in  error. 

Cybxjs  J.  Wood,  for  defendants  in  error. 

Mb.  Pbbsiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  CoNTBAcrs,  I  385* — when  evidence  is  insufficient  to  shou)  con- 
tract toith  employment  agency  for  the  employment  of  laborers  and 
the  furnishing  of  transportation  therefor.  In  an  action  by  an 
employment  agency  against  a  railroad  company,  evidence  consist- 
ing of  letters  written  by  officers  of  the  defendant  to  plaintiff  stating 
that  they  conld  use  a  certain  number  of  men  and  that  transporta- 
tion would  be  furnished,  held  sufficient  to  show  a  contract  for  the 
employment  of  laborers  and  for  the  furnishing  of  transportation 
therefor; 

2.  Master  and  servant,  §  19* — what  names  of  employees  must  6c 
placed  upon  register  of  employment  agency.  Under  J.  ft  A.  f  5322 
et  seq,,  relating  to  private  employment  agencies,  only  the  names 
of  those  employees  whose  applications  for  employment  have  been 
accepted  must  be  registered  on  the  books  of  the  employment 
agencies. 

3.  Master  and  servant,  §  19* — when  person  contracting  for 
tervice  of  laborers  is  estopped  to  claim  that  names  of  rejected 
Wiorers  have  not  been  forTnally  registered.  A  railroad  company, 
defendant  In  an  action  by  an  employment  agency  to  recover  for 
breach  of  a  contract  for  the  furnishing  of  laborers,  resulting  in 
plaintiff  being  compelled  to  return  registration  fees  to  such  em- 

*8m  nUnolt  Notes  Digest,  Vols.  XI  to  XV,  and  CumulatiTe  Quarterly,  eame 
tovic  Mid  section  nomber. 
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ployees,  cannot  avail  itself  of  the  defense  that  the  names  of  such 
rejected  employees  were  not  placed  upon  the  register  of  the  em- 
ployment agency  so  as  to  entitle  the  agency  to  a  registration  fee, 
where  the  names  of  such  employees  were  not  and  could  not  legally 
be  placed  upon  the  register  owing  to  the  fact  that  defendant 
failed  to  comply  with  Its  agreement  to  take  such  laborers. 


City  of  Chieago,  Defendant  in  Error,  y.  Fred  Smithy 

Plaintiff  in  Error. 

Oen.  No.  23,632.     (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  January  8,  1917.  Rehearing 
denied  January  22,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago,  plaintiff,  against 
Fred  Smith,  defendant,  for  keeping  a  common  gaming 
house  in  the  City  of  Chicago.  From  a  judgment  of 
guilty  and  assessing  a  fine  of  fifty  dollars,  the  defend- 
ant brings  error. 

Henry  M.  Seogman,  for  plaintiff  in  error. 

Samuel  A.  Ettelson  and  Harry  B.  Miller,  for  de- 
fendant in  error;  Daniel  Webster,  of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Cottbt  of  Chicago,  §  26*— TioM?  evidence  in  prose- 
cution for  keeping  a  common  gaming  house  may   te  preserved. 


.  'See  nilBoto  Notes  Divert,  VoU.  XI  to  XY,  and  CwniilattTe  Qnartorty. 
tople  and  aection  number.  ^^-^^v--^. 
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Under  section  23  of  the  Municipal  Court  Act  (J.  St  A,  ^  3335), 
prescribing  how  evidence  in  cases  of  the  fifth  class  may  be  pre- 
Berved,  the  evidence  in  a  prosecution  for  keeping  a  common  gam- 
ing house  may  be  preserved  by  a  correct  statement  of  the  facts. 
2.  Municipal  Coubt  of  Chicago,  §  29* — when  presumed  that 
evidence  was  sufficient  to  justify  finding  of  court  as  to  keeping  of 
common  gaming  house.  Where  an  ordinance  upon  which  a  prose- 
cution for  keeping  a  common  gaming  house  was  not  preserved  in 
the  record,  it  must  be  presumed  on  appeal  that  the  evidence  was 
sufficient  to  Justify  a  finding  of  the  trial  court  that  defendant 
was  guilty  of  keeping  a  common  gaming  house. 


City  of  Chieago,  Defendant  in  Error^  y.  Tom  Jones, 

Plaintiff  in  Error. 

Gen.  No.  22,533.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
K£ABN9,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  January  S,  1917.  Rehearing 
denied  January  22,  1917. 

Statement  of  the  Case. 

Prosecntion  by  the  City  of  Chicago,  plaintiff,  against 
Tom  Jones,  defendant,  for  gambling  in  violation  of  a 
city  ordinance  of  Chicago.  From  a  judgment  finding 
him  guilty,  defendant  brings  error. 

Henby  M.  Seugman,  for  plaintiff  in  error. 

H.  B.  MnxEB,  for  defendant  in  error. 

Mr.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

*8te  Dllnolii  Motet  Divert,  Vols.  XI  to  XV.  and  CwmnlatJTe  Qmuierly, 
tapic  and  section  number. 
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i^ 


Abstract  of  the  Decision. 

1.  Municipal  Court  or  Chicago,  §  29* — what  Appellate  Cimrt 
may  not  take  judicial  notice  of.  The  Appellate  Court  cannot  take 
judicial  notice  of  a  city  ordinance  upon  which  a  prosecution  by 
the  city  Is  based  where  such  ordinance  is  not  preserved  In  the 
record. 

2.  MuinciPAL  Court  or  Chicago,  §  20* — when  presumed  that 
trial  court  is  justified  in  finding  defendant  guilty  for  violation  of 
eity  ordinance.  Where  a  city  ordinance  upon  which  a  prosecution 
for  gambling  is  based  is  not  preserved  in  the  record,  it  must  be  pre- 
sumed on  appeal  that  the  trial  court  was  Justified  in  its  finding 
that  the  defendant  was  guilty  of  engaging  in  gambling  In  viola- 
tion of  such  ordinance. 


Walter  Bntkowski  by  Mary  Landowski,  Defendant  In 
Error,  y.  Carl  Mareowska,  Plaintiff  in  Error. 

Gen.  No.  22,542.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jobeps  P. 
Raffebtt,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  Judgment  here.  Opinio9  filed  January 
8,  1917. 

Statement  of  the  Case. 

Action  by  Walter  Rutkowski,  by  Mary  Landowski, 
next  friend,  plaintiff,  against  Carl  Marcowska,  defend- 
ant, to  recover  damages  for  malicious  prosecution  and 
false  imprisonment.  From  a  judgment  for  plaintiff 
for  five  hundred  dollars,  defendant  brings  error. 

Winston  &  Lowy,  for  plaintiff  in  error;  Fraij-k  A, 
LasliEY,  of  counsel. 

G.  Raymond  Collins,  for  defendant  in  error.  ^ 

•See  nilnola  Notee  Dlireet.  Vols.  XI  u^  XV,  and  Cumulative  Qoarterly, 
tople  sad  eectlon  namber. 
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Mb.  Presiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

t  Malicious  fbosecution,  S  51* — toTiat  must  he  alleged.  In  an 
action  to  recover  damages  for  malicious  prosecution,  it  is  essential 
to  allege,  among  other  things,  the  absence  of  probable  cause  and 
determination  of  the  original  proceedings  in  favor  of  the  plaintiff. 

2.  Municipal  Coubt  of  Chicago,  §  13* — when  defendant  U  not 
iHmnd  to  answer  statement  of  claim.  A  defendant  is  not  bound 
to  answer  a  statement  of  claim  which  does  not  show  any  liability 
against  him,  and  hence  cannot  be  in  default. 

3.  Municipal  Coubt  of  Chicago,  §  13* — when  statement  of 
claim  is  fatally  defective,  A  statement  of  claim  in  an  action  to 
recover  damages  for  malicious  prosecution  which  fails  to  allege 
the  absence  of  probable  cause  and  determination  of  the  original 
proceedings  in  favor  of  plaintiff  is  fatally  defective. 

4.  Municipal  Cohit  of  Chicago,  §  13* — when  insufficiency  of 
ftatement  of  claim  is  not  waived.  Insufficiency  of  a  statement  of 
claim  in  an  action  to  recover  damages  for  malicious  prosecution, 
in  that  it  fails  to  allege  the  absence  of  probable  cause  and  de- 
termination of  the  original  proceedings  in  favor  of  plaintiff,  is 
not  waived  by  the  failure  of  the  defendant  to  move  for  a  more 
apecifle  statement. 

*8«e  nitnoLi  Notes  IHcest,  Vols.  XI  to  XY,  wid  CuihiiIaUvo  Quartorlr,  mwm 
t«ple  Md  Mctlon  nnmber. 
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Bay  F.  DeLong  and  James  F.  Collins,  Appellees,  t. 

Thomas  J.  Hruby,  Appellant. 

6en.  No.  33,663.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
OooKE,  Judge,  presiding.  Heard  ib  this  court  at  the  October  term, 
1916.    Affirmed.     Opinion  filed  January  8,  1917. 

Statement  of  the  Case. 

Action  by  Bay  F.  DeLong  and  James  F.  Collins, 
plaintiffs,  against  Thomas  J.  Hruby,  defendant,  to  re- 
cover a  balance  of  $500  of  a  deposit  of  $1,500  made  by 
plaintiffs  with  defendant  under  an  agreement  for  the 
lease  of  a  building  to  be  erected  by  the  defendant. 
From  a  judgment  for  plaintiffs  for  $500,  defendant  ap- 
peals. 

The  declaration  was  merely  described  as  *'Narr. 
Filed  by  and  in  name  of  Ray  F.  DeLong  alone.  Com- 
mon counts,  unverified.''  Then  follows:  ''Pleas  of 
defendant,  1st,  General  issue ;  second.  On  July  2,  1914, 
plaintiff  by  his  deed  bearing  date  of  that  day,  released 
defendant.  Affidavit  of  meritorious  defense. '*  There 
were  also  other  deficiencies  in  the  abstract 

Otto  L.  Kolab,  for  appellant. 

Charl.es  W.  Stiefel  and  John  B.  Heinemann,  for 
appellees. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebrob,  \  866* — iDftat  doen  not  a^yMtitute  on  o^* 
tUoct,    A  purported  abstract  ?ieZ(f  to  be  a  mere  index. 

•8m  nilDots  Notes  Diffett,  Vola.  XI  to  XV,  and  Ciimiil«ttTe  Qnaiterly,  " 
lople  and  BectJoa  Bumber. 
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2.  Apfxai.  ajnd  ebbob,  f  1752* — when  judgment  must  he  afflrmed. 
In  the  absence  of  a  sufficient  abstract  of  record,  a  Judgment  must 
be  afllrmed. 

3.  Appeal  and  ebbob,  |  1303* — when  presumed  that  verdict  of 
jury  U  justified  from  evidence.  In  the  absence  of  a  complete  bill 
of  exceptions  showing  all  the  testimony  and  evidence  submitted 
to  the  Jury,  it  must  be  presumed  on  appeal  that  the  Jury  were 
justified  from  the  evidence  in  finding  that  plaintifC  had  established 
his  claim. 


Owen   Kelly,   Defendant   In   Error,   t.   Great   Lakes 
Dredge  &  Doek  Company,  Plaintiff  in  Error. 

r 

Gen.  No.  32,262.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhub,  Judge,  presiding.  '  Heard  in  this  court  at  the  March  term, 
1916.  Reversed  and  Judgment  of  nil  capiat  and  for  costs  entered 
here.    Opinion  filed  January  8,  1917. 

Statement  of  the  Case. 

Action  by  Owen  Kelly,  plaintiff,  against  Great  Lakes 
Dredge  &  Dook  Company,  a  corporation,  defendant,  to 
recover  for  breach  of  a  contract  of  employment.  From 
a  judgment  for  plaintiff  for  $488.20,  defendant  brings 
error. 

MoNTGOMEBY,  Habt,  Smith  &  SxEEBE^  for  plaintiff  in 
error. 

John  J.  Lupb,  for  defendant  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
coTurt. 


^  *8ee  niinois  NoCm  DIffesC.  Vols.  XI  to  XV,  and  Cumalative  Qvuierly.  MMne 
t«vte  ud  Mctloa  number. 
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Abstract  of  the  Decision. 

Masteb  and  servant,  §  3* — when  contract  of  employment  is 
unilateral  and  unenforceable.  A  contract  of  employment  under 
which  the  employer  is  bound  to  use  the  services  of  the  employee 
for  a  specified  term  but  the  employee  has  the  right  to  quit  work 
at  any  time  he  sees  fit  is  unilateral,  lacking  in  mutuality,  and  is 
consequently  unenforceable. 


J.  B.  Newport  and  Earl  L.  Cook,  copartners,  trading  as 
J.  B.  Newport  Lumber  Company,  for  use  of  New- 
port Lumber  Company,  Defendants  in  Error,  y. 
John  J.  McPherson  and  Balph  T,  McPherson,  co- 
partners, trading  as  McPherson  Brothers.  J.  O. 
Nesson  Lumber  Company,  Plaintiff  in  Error. 

Gen.  No.  22,482. 

1.  Attachment,  f  2* — how  proceedings  for  must  he  complied 
vHth,  Attachment  proceedings  are  purely  statutory,  and  the  statu- 
tory provisions  must  be  at  least  substantially  complied  with  in 
order  that  such  remedy  may  be  availed  of. 

2.  Municipal  Court  of  Chicago,  §  13* — when  statement  of 
claim  mu^t  he  filed,  A  statement  of  claim  in  an 'attachment  action 
must  be  filed  within  three  days  after  the  commencement  of  the 
action  in  order  that  the  court  may  have  Jurisdiction  to  further 
proceed. 

3.  MuNiciPAi.  CouBT  OF  CHICAGO,  §  13* — When  time  for  filing 
statement  of  claim  mxiy  not  he  extended.  The  time  for  filing  a 
statement  of  claim  in  an  attachment  action  may  not  be  extended 
after  the  lapse  of  a  three-day  period  from  the  commencement  of 
the  action. 

4.  Gabnibhment,  f  13* — what  proceedings  may  he  attacked  and 
reviewed.  While  mere  irregularities  in  garnishment  proceedings 
are  not  open  to  attack  where  the  jurisdiction  of  the  court  to 
enter  Judgment  against  the  defendant  and  the  garnishee  is  in- 
volved, antecedent  proceedings  may  be  attacked  and  reviewed. 

•See  Illinois  Notes  DIffesC.  Yola.  XI  to  XV,  and  CvmiiUtive  Quarterl/, 
topic  and  section  number. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Stelk, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1916. 
Reversed  and  remanded  with  directions.  Opinion  filed  January 
8, 1917. 

Adams,  Crews,  Bobb  &  Wescott,  for  plaintiff  in 
error. 

SoBOROFP  &  Newman,  for  defendants  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  o£  the 
court. 

The  judgment  in  this  record  against  the  garnishee 
is  sought  to  be  reversed  on  a  writ  of  error  sued  out 
by  the  garnishee. 

Many  errors  are  both  assigned  and  argued,  but  in 
the  conclusion  to  which  we  have  come  it  will  be  un- 
necessary to  notice  any  error  except  the  one  chal- 
lenging the  jurisdiction  of  the  court  to  enter  the 
judgment  against  the  garnishee. 

The  judgment,  it  is  contended,  is  invulnerable  to 
attack  as  the  trial  court  had  jurisdiction  of  the  defend- 
ants and  the  garnishee,  the  provisions  of  the  attach- 
ment statute  regulating  the  time  when  declafations 
shall  be  filed  being  operative  in  the  Municipal  Court. 
In  this  contention  we  are  unable  to  accord  our  assent 
for  reasons  hereinafter  to  be  stated. 

We  will  briefly  state  the  order  of  events  in  this  case 
chronologically. 

The  suit  is  attachment,  the  grounds  for  which  are 
stated  to  be  the  nonresidence  of  defendants.  The 
afiSdavit  setting  forth  the  facts  relied  upon  to  maintain 
the  attachment  was  filed  December  31,  1913.  On  the 
same  day  a  writ  of  attachment  was  issued  and  re- 
turned by  the  sheriff  that  the  defendants  were  not 
found  in  his  county  and  that  appellant  had  been  served 
as  garnishee. 

On  January  20, 1914,  an  order  was  entered  allowing 

Vol  CCin  14 
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plaintiflf  to  file  its  statement  of  claim  and  interroga- 
tories to  garnishee  instanter  and  they  were  filed  in 
pursuance  of  that  order. 

On  March  13, 1914,  defendants  in  the  attachment  suit 
were  defaulted  for  failure  to  appear,  and  a  judgment 
entered  against  them  for  $1,831.71.  On  June  16,  1914, 
the  garnishee  filed  its  answer  denying  any  indebted- 
ness to  defendants. 

On  December  17, 1914,  trial  was  entered  upon  before 
the  trial  judge  and  on  January  18, 1915,  judgment  was 
entered  against  the  garnishee  for  the  same  amount  as 
the  judgment  theretofore  entered  against  defendants. 
February  10,  1915,  garnishee  entered  a  motion  to  va- 
cate the  judgment,  which  on  February  16,  1915,  was 
overruled.  The  order  so  overruling  the  motion  was 
entered  nunc  pro  ttmc  as  of  January  18,  1915,  and  an 
appeal  prayed  and  allowed  to  this  court. 

Attachment  proceedings  are  purely  statutory  and 
are  in  their  nature  drastic.  To  take  advantage  of  such 
an  extraordinary  remedy  the  statutory  provisions 
must  be  in  their  essence  at  least  substantially  complied 
with.  Such  compliance  must  appear  from  the  record ; 
no  presumptions  not  deducible  from  matters  appear- 
ing of  record  can  be  indulged.  A  case  of  affirmative 
compliance  with  the  statute  must  appear  from  the  rec- 
ord ;  less  will  not  suflSce. 

In  the  present  condition  of  the  Municipal  Court  Act 
and  the  rules  of  the  Municipal  Court  made  in  pursu- 
ance of  that  act,  the  provisions  of  the  attachment 
statute  regulating  the  time  in  which  a  declaration  must 
be  filed  have  no  application. 

This  case  is  of  the  first  class  in  the  Municipal 
Court.  But  for  the  rules  of  the  Municipal  Court  here- 
inafter referred  to,  which  are  properly  before  us  for 
interpretation,  the  attachment  statute  would  be  ap- 
plicable in  that  court  so  far  as  the  time  for  filing  a 
declaration  is  concerned.    But  the  rule  abolishes  the 
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necessity  of  a  declaration  and  provides  that  in  its  stead 
a  statement  of  claim  shall  be  filed.  Section  28  of  the 
Municipal  Court  Act  (J.  &  A.  tf  3340)  reads : 

"That,  until  otherwise  provided  by  the  rules  of  the 
Municipal  Court,  cases  of  the  first  class  mentioned  in 
section  two  (2)  of  this  act  shall  be  commenced  and 
prosecuted  in  said  Municipal  Court  in  the  same  man- 
ner in  which  similar  suits  and  proceedings  are  re- 
quired to  be  commenced  and  prosecuted  in  the  circuit 
courts,  except  as  is  herein  otherwise  prescribed,  and 
excepting  also  in  the  following  particulars:  *  *  *." 
The  seventh  clause  of  said  section  28  reads : 

"The  plaintiff  shall  file  his  declaration  within  three 
days  after  the  commencement  of  the  suit,  in  default 
whereof  the  suit  shall  be  dismissed  unless  the  court  by 
an  order  entered  in  said  suit  shall  extend  the  time  for 
filing  such  declaration/' 

By  rule  of  the  Municipal  Court  it  is  provided  that  ''In 
all  cases  of  the  first  class  instituted  in  this  court  on 
and  after  April  1, 1910,  the  pleadings  shall  be  the  same 
as  in  cases  of  the  fourth  class,  and  they  may  be 
amended  in  the  same  manner.  In  first-class  cases  the 
plaintiff  shall  file,  in  lieu  of  the  declaration  now  pro- 
vided for  in  the  act  and  within  the  time  allowed  for  the 
filing  of  such  declaration,  a  statement  of  claim  which 
shall  consist    *    *    *,''  etc.. 

Plaintiff  filed  a  statement  of  claim  and  not  a  dee- 
laration.  This  was  in  accord  with  the  directions  of 
the  Municipal  Court  Act  and  the  rule  of  the  Municipal 
Court  above  recited.  In  so  doing,  plaintiff  recognized 
the  fact  that  they  were  not  proceeding  under  the  at- 
tachment statute  but  under  the  Municipal  Court  Act 
and  the  rules  of  that  court.  We  think  that  the  time  of 
the  filing  of  the  statement  of  the  claim  is  jurisdictional, 
and,  if  filed  within  the  three  days  prescribed  by  the 
Municipal  Court  Act  and  its  rules,  vests  that  court 
with  jurisdiction  to  further  proceed,  and  that  a  failure 
to  so  file  the  statement  of  claim  robs  the  court  of 
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further  jurisdiction  except  to  dismiss  the  suit.  The 
order  granting  leave  to  file  statement  of  claim,  entered 
twenty  days  after  the  attachment  suit  was  commenced 
and  seventeen  days  after  the  time  for  filing  had  ex- 
pired, was  a  void  order,  entered  without  jurisdiction, 
and  of  no  binding  force  or  effect.  The  court  had  no 
power,  by  implication  or  otherwise,  to  extend  the  time 
after  the  lapse  of  three  days.  By  analogy,  the  deci- 
sions that  in  the  extension  of  time  to  file  bonds  on 
appeal  and  bills  of  exception,  to  be  effective,  such 
orders  must  be  entered  within  the  time  prescribed  by 
statute,  are  equally  persuasive  and  binding  as  to  the 
extension  of  the  time  in  which  to  file  statements  of 
claim.  Hill  v.  City  of  Chicago,  218  111.  178 ;  Lassers  v. 
North  Germa/n  Lloyd  Steamship  Co,,  150  111.  App.  273, 
affirmed  in  244  111.  570,  It  follows  that  the  court  being 
without  jurisdiction  to  order  the  declaration  filed 
when  it  did,  all  proceedings  subsequently  had,  in- 
cluding the  judgment  against  defendants  and  the  gar- 
nishee, were  nullities  and  void. 

It  is  contended  that  the  garnishee  is  impotent  to  at- 
tack any  of  the  proceedings  anterior  to  the  judgment 
against  it  or  the  judgment  against  defendants.  In  a 
limited  sense,  this  may  be  true.  Mere  irregularities  in 
the  proceedings  against  the  defendants  are  not  open  to 
attack,  but  where  the  jurisdiction  of  the  court  to  enter 
the  order  appealed  from  is  involved,  antecedent  pro- 
ceedings may  be  attacked  and  reviewed.  The  founda- 
tion upon  which  a  judgment  against  a  garnishee  rests 
must  be  sufficiently  secure  to  support  it,  otherwise  it 
will  fall. 

In  Kirk  v.  Elmer  E.  Dearth  Agency,  171  111.  207,  it 
is  held  that  in  order  to  pronounce  judgment  against 
the  garnishee  in  an  attachment  suit,  the  court  must 
have  jurisdiction  to  render  judgment  against  the 
attachment  defendant,  as  the  judgment  against  the  de- 
fendant is  the  basis  of  the  one  against  the  garnishee. 
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and  also  that  a  garnishee  may  inquire  into  the  validity 
of  all  the  antecedent  proceedings  claimed  to  vest  the 
court  with  jurisdiction  to  enter  judgment  against  the 
attachment  defendant.  To  a  similar  effect  is  Iroquois 
Furnace  Co.  v.  Wilkin  Mfg.  Co.,  181  111.  582. 

The  judgments  against  the  attachment  debtor  and 
the  garnishee  are  void  for  want  of  jurisdiction  in  the 
Municipal  Court  to  pronounce  either  of  them. 

The  judgment  against  the  garnishee  in  this  writ  of 
error  is  reversed  and  the  Municipal  Court  is  directed 
to  enter  an  order  discharging  plaintiff  in  error  as 
garnishee. 

Reversed  and  remanded  ivith  directions. 


linna    Sprengel,    Defendant    In    Error,    y.    Arthur 
Sehroeder,  Administrator,  PlaintiflT  in  Error. 

Gen.  No.  22,505.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  William 
FnmioBK  CooPEB,  Judge,  preBiding.  Heard  in  this  court  at  the 
October  term,  1916.  Affirmed.  Opinion  filed  January  8,  1917.  Cer- 
iiarari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Minna  Sprengel,  plaintiff,  against  Arthur 
Schroeder,  administrator  de  bonis  non  with  the  will 
annexed  of  the  estate  of  Henry  Hochbaum,  deceased, 
defendant,  to  recover  damages  for  personal  injuries 
sustained  as  the  result  of  falling  through  a  trapdoor 
left  open  by  defendant's  testator  on  premises  rented 
of  him  by  plaintiff's  husband.  From  a  judgment  for 
plaintiff  for  $4,000,  defendant  brings  error. 

The  accident  to  plaintiff,  damages  for  which  are 
sought  to  be  recovered  in  this  action,  happened  by  her 
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falling  through  a  trapdoor  left  open  by  defendant's 
testator.  The  declaration  consisted  of  two  counts,  in 
the  first  of  which  Henry  Hochbaum  was  alleged  to  be 
in  ** possession  and  control"  of  the  building  of  which 
the  trapdoor  was  a  part;  that  plaintiff's  husband  was 
a  tenant  in  said  building,  where  plaintiff  and  her  fam- 
ily resided;  that  Hochbaum  negligently  caused  a  cer- 
tain trapdoor  in  the  sidewalk  in  front  of  said  premises 
to  be  and  remain  open,  rendering  said  sidewalk  not 
reasonably  safe  for  plaintiff  and  others  going  to  and 
from  the  tenements  in  said  building,  and  that  plaintiff 
while  exercising  ordinary  care  and  caution  on  her  part 
stepped  into  said  trapdoor,  left  open  by  reason  of 
Hochbaum 's  negligence,  and  fell,  receiving  severe 
bodily  injuries,  internal,  external,  permanent  and 
otherwise,  etc.  The  second  count  was  similar  to  the 
first,  but  alleged  that  plaintiff  was  a  tenant  of  Hoch- 
baum. To  this  declaration  three  pleas  were  filed,  one 
the  general  issue,  the  second  denying  that  Hochbaum 
owned  or  controlled  the  premises  of  which  the  trap- 
door was  a  part,  and  the  third  denying  that  Hochbaum 
left  open  the  trapdoor,  etc. 

August  Mabx  and  August  R.  Mabx,  for  plaintiff  in 
error. 

Otto  W.  Jurgens,  for  defendant  in  error ;  Geoboe  H. 
Mason,  of  counsel. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    Appeal  and  ebbob,   S  S24* — what  must  he  preserved  in  Mil 
of  exceptions.     An  exception  to  a  trial  court's  action  in  strikinfiT 

*8e«  Dllnola  Notes  Dlgett,  Vols.  XI  to  XV,  and  CnmiiUtive  Quarterly,  eame 
tople  and  lectloD  number. 
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FI)eclal  pleas  from  file  cannot  be  availed  of  where  such  exception 
is  not  preserved  in  the  bill  of  exceptions. 

2.  Appeal  and  ebbob,  |  824* — when  exceptiona  to  ruling  of 
court  must  be  preserved  in  JAll  of  exceptions.  Exceptions  to  the 
ruling  of  the  trial  court  in  overruling  the  motion  for  new  trial 
and  in  arrest  of  Judgment  and  in  entering  Judgment  upon  the 
rerdlct  which  are  contained  in  the  record  but  are  not  in  the  bill 
of  exceptions  are  unavailable  upon  review. 

3.  Landlobd  and  TEifANT,  $  10* — When  relation  exists.  The  re- 
lation of  landlord  and  tenant  exists  between  the  occupant  of  prem- 
iaes  and  another  person  where  the  occupant  pays  to  such  person 
rent  and  such  person  receives  the  money  as  rent  and  such  person 
is  in  possession  and  control  of  the  premises. 

4.  Landlord  and  tenant,  §  226* — what  is  duty  of  landlord  as  to 
keeping  trapdoor  in  common  sidetoalk  in  repair.  It  is  the  duty 
of  the  landlord  to  keep  a  trapdoor  in  a  sidewalk  used  in  common 
by  the  tenants  of  a  building  in  a  reasonably  safe  condition,  and 
failure  to  do  so  involves  the  landlord  in  a  liability  for  resulting 
injuries  where  the  injured  person  is  in  the  exercise  of  ordinary 
(are  for  his  or  her  own  safety. 

5.  Appeal  and  ebbob,  |  1456* — when  striking  of  special  pleas  is 
harmless  error.  The  striking  of  special  pleas  from  the  files  is 
bannless  error  where  the  matters  contained  therein  are  covered 
by  a  plea  of  general  issue. 

6.  Pleading,  §  100* — what  is  admitted  hy  plea  of  general  issue. 
The  plea  of  general  issue  in  an  action  by  a  tenant  against  his 
landlord  for  damages  for  personal  Injuries  sustained  by  the  tenant 
dne  to  the  negligence  of  the  landlord  in  allowing  the  premises 
to  be  in  an  unsafe  condition,  where  the  declaration  avers  that  the 
defendant  owns  and  controls  the  premises,  admits  such  ownership 
and  controL 

7.  Landlobd  aitd  tenant,  §  268* — when  evidence  is  sujjficient  to 
thoto  exercise  of  due  care  hy  tenant  using  common  sidewalk.  In 
an  action  by  a  tenant  against  a  landlord- for  damages  for  personal 
Injuries  sustained  as  the  result  of  falling  through  a  trapdoor  on 
the  premises  left  open  by  the  landlord,  where  it  appeared  that  the 
trapdoor  was  located  in  a  common  sidewalk  used  by  fill  the  tenants 
of  the  building,  evidence  held  sufficient  to  show  that  plaintiff  was 
in  the  exercise  of  due  care  for  her  own  safety  at  the  time  of  the 
accident 

8.  Landlobd  and  tenant,  |  234* — what  care  is  required  of  tenant 
Minor  common  sidewalk,  A  tenant  using  a  sidewalk  on  premises 
ued  in  common  by  other  tenants  of  the  building  is  not  required 

*8c«  nilnote  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quartorij,  same 
f*Pic  and  section  number. 
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to  be  on  the  lookout  for  open  trapdoors,  although  she  may  have 
known  of  the  existence  of  such  a  trapdoor. 

9.  LANDfLOBD  AND  HENANT,  f  269* — When  Contributory  negligence 
tenant  falling  in  open  trapdoor  in  common  sidevoalk  is  question 

lor  jury.  In  an  action  hy  a  tenant  against  a  landlord  for  damages 
for  personal  injuries  sustained  as  the  result  of  falling  through  a 
trapdoor,  which  had  been  negligently  left  open  by  the  landlord, 
and  which  was  used  in  common  by  the  tenants  of  the  building, 
held  that  it  was  a  question  for  the  Jury  whether  the  plaintift  was 
guilty  of  contributory  negligence  in  not  observing  that  the  trapdoor 
was  open. 

10.  Landlobd  and  tenant,  I  267* — when  counts  in  declaration 
lor  damages  lor  personal  injuries  are  not  inconsistent.  In  an 
action  by  a  tenant  against  a  landlord  for  damages  for  personal 
injuries  sustained  as  the  result  of  a  defective  condition  of  the 
premises,  held  that  a  count  alleging  that  the  plaintiff  was  the 
tenant  of  the  defendant  was  not  inconsistent  with  another  count 
alleging  that  plaintiff's  husband  was  a  tenant  of  defendant    ' 

11.  Damages,  |  106* — ^hen  averment  of  declaration  is  sufficient 
to  admit  proof  of  fracture  of  the  femur.  In  an  action  for  damages 
for  personal  injuries,  held  that  under  an  averment  of  the  decora- 
tion that  plaintiff  had  received  severe  bodily  injuries,  internal,  ex- 
ternal, permanent  and  otherwise,  which  had  from  the  time  of 
the  injury  and  would  for  the  rest  of  her  life  disable  her  from 
attending  to  her  affairs  and  business,  evidence  that  plaintiff  as 
the  result  of  the  injury  suffered  an  Impacted  fracture  of  the  femur, 
with  resultant  permanent  shortening  of  the  leg  and  consequent 
disability,  was  admissible. 

12.  Appeal  and  ebikob,  |  1236* — when  defendant  is  estopped  to 
complain  that  a  hypothetical  question  is  improper.  Where,  in  an 
action  for  personal  injuries,  a  hypothetical  question  is  put  to 
plaintiff's  attending  physician  and  no  omission  is  pointed  out  by 
the  defendant  when  an  objection  to  the  question  is  made,  but  he 
simply  makes  objection  to  the  question  on  the  ground  of  omitted 
facts,  and  when  asked  to  specify  any  omitted  fact  fails  to  do  so 
or  to  specify  any  fact  omitted  or  any  statement  in  such  question 
which  was  not  Justified,  he  is  estopped  on  appeal  to  complain  that 
the  hypothetical  question  was  improper. 

13.  Evidence,  §  436* — when  hypothetical  questions  are  proper. 
The  party  seeking  the  opinion  of  an  expert  must  put  his  case  as 
he  claims  it  is  proven  and  take  the  opinion  of  the  witness  thereon, 
leaving  the  Jury  to  determine  whether  the  case,  as  put,  is  the  one 
proven. 
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14.  Appeal  and  ebbor,  |  1540* — when  reference  to  declaration 
in  imtruction  is  harmless  error.  It  Is  not  reversible  error  in  a 
permnal  injury  action  to  instruct  the  jury  that  the  plaintiff  is 
entitled  to  recover  if  they  find  defendant  guilty  of  the  negligence 
charged  in  the  declaration,  where  the  jury  are  also  told  that  as  a 
condition  precedent  to  a  finding  against  the  defendant  they  must 
find  that  the  plaintiff  was  at  and  prior  to  the  time  of  the  accident 
In  the  exercise  of  due  care  for  her  own  safety. 

15.  Abatement  and  retival — when  action  for  personal  injuries 
iocs  not  abate.  An  action  for  personal  injuries  against  a  deceased 
perwm  does  not  abate  upon  the  death  of  the  executrix  of  his 
Mtate,  bat  such  suit  may  be  prosecuted  against  an  administrator 
de  hoMs  non  with  the  will  annexed  who  is  substituted  in  place 
of  the  deceased  executrix.  / 

16.  Damages,  i  241* — when  verdict  of  jury  will  not  he  disturbed 
OS  ground  of  excessiveness.  The  amount  of  damages  recoverable 
In  a  personal  Injury  action  is  largely  a  matter  for  the  jury,  and 
when  the  jury  are  not  affected  by  prejudice  or  passion  in  render- 
ing the  verdict  it  will  not  be  disturbed  on  appeaL 

17.  Damages,  |  124* — when  verdict  for  personal  injuries  is  not 
excessive.  A  verdict  for  $4,000  in  favor  of  a  woman  who  suffered 
an  impacted  fracture  of  the  femur  with  resultant  permanent  shorten- 
ing of  the  leg  and  consequent  disability,  held  not  excessive. 


Good  Produets  Company,  Defendant  in  Error,  y.  James 

J.  Diryer,  Plaintiff  in  Error. 

Gen.  No.  22,511.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wnu,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Reversed  and  judgment  of  nil  capiat  and  for  costs.  Opinion 
filed  January  8,  1917. 


Statement  of  the  Case. 

Action  by  Good  Products  Company,  a  corporation, 
plaintiff,  against  James  J.  Dwyer  and  Gustav  Hoch- 
Btadter,  defendants,  to  recover  on  a  contract  with 

"Sm  nUmto  Notes  DlsMt,  Vols.  XI  to  XV,  mad  CumnliitlTe  Qnartorlj,  mum 
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Dwyer  whereby  plaintiff  agreed  to  perform  certain 
work  on  a  building  owned  by  Hochstadter,  which  was 
being  constmeted  by  Dwyer  as  contractor,  and  against 
Dwyer  and  Hochstadter  upon  an  award  of  arbitrators. 
From  a  judgment  in  favor  of  plaintiff  against  defend- 
ant Dwyer,  after  dismissal  of  the  case  against  de- 
fendant Hochstadter,  defendant  Dwyer  brings  error. 

Alfred  E.  Barr  and  Frank  W.  Bigelow,  for  plain- 
tiff in  error. 

Walter  S.  Holden  and  G.  Fred  Eush,  for  defend- 
ant in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Accord  and  satisfaction,  |  !♦ — tchat  is  subject  of.  A  claim 
for  an  unliquidated  amount  is  a  proper  subject  of  accord  and 
satisfaction. 

2.  Accord  and  satisfaction,  §  6* — when  third  person  is  bound 
by  settlement.  A  settlement  of  a  disputed  claim  for  labor  per- 
formed in  the  construction  of  a  building  by  a  subcontractor  be- 
tween such  subcontractor  and  the  owner  constitutes  an  accord 
and  satisfaction  as  to  the  contractor. 

*8ee  nilnols  Notes  Divert,  Yola.  XI  to  XV.  and  CumuUtlTo  Qnuierly,  same 
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James  Donoran,  Appellee,  y.  National  Life  Insurance 
Company  of  the  United  States  of  America  et  aL, 
Appellants. 

Gen.  No.  22,515.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Mab^ 
CU8  A.  Kavanaoh,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.     Reversed.     Opinion  filed  January  8,  1917. 

Statement  of  the  Case. 

Action  by  James  Donovan,  plaintiff,  against  Na- 
tional Life  Insurance  Company  of  the  United  States 
of  America,  Werner  Brothers  Express  &  Storage  Com- 
pany, Albert  M.  Johnson,  Lewis  A.  Stebbins,  Henry  M. 
Windsor  and  Oliver  L.  Watson,  defendants.  From  an 
order  vacating  an  order  of  dismissal  of  the  suit  for 
failure  of  plaintiff  to  file  a  bond  for  costs,  defendants 
appeal. 

Geobgb  a,  Trudb  and  Burton  P.  Sbaes,  for  appel- 
lants. 

No  appearance  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  CotJBTS,  I  63* — when  jurisdiction  of  not  affected.  Noncom- 
pliance by  a  court  with  its  rules  of  practice  does  not  affect  its 
Jurisdiction  of  the  persons  of  the  parties  and  the  subject-matter. 

2.  JuDoiCEiYT,  I  298* — when  order  of  dismissal  of  case  may  not 
he  vacated,  at  subsequent  term.  The  fact  that  a  trial  court  did  not 
know  when  it  made  an  order  dismissing  a  suit  for  failure  of  plain- 
tiff to  file  a  bond  for  costs  that  the  motion  made  to  dismiss  was 
not  in  writing  as  required  by  its  rules,  and,  if  it  had  possessed 
each  knowledge,  would  not  have  entered  the  order,  does  not 
render  its  action  in  so  doing  one  of  fact  and  not  of  law  so  as  to 
warrant  the  vacation  of  such  judgment  after  the  term  at  which 
it  was  entered. 

•See  minols  Notes  Dlirett,  Toll.  X|  to  XT,  i^nd  CanmlatlTo  Qai|rterlT,  smue 
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Marahall  y.  Delaware,  L.  ft  W.  R.  Ck>.,  203  IlL  App.  220. 


Arthdr  C.  Marshall^  Plantiff  in  Error^  y.  Delaware^ 
Lackawanna  &  Western  Railroad  Company^  De- 
fendant in  Error. 

Gen.  No.  22^626.    (Not  to  be  reported  in  fnll.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wellb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  January  8,  1917.  Rehearing 
denied  January  22,  1917. 

Statement  of  the  Case. 

Action  by  Arthur  C,  Marshall,  plaintiff,  against 
Delaware,  Lackawanna  &  Western  Railroad  Company, 
a  corporation,  defendant,  to  recover  damages  for  the 
negligent  shipment  of  fruit.  From  a  judgment  for 
$99.20,  being  only  a  part  of  the  daim,  plaintiff  brings 
error. 

Stewabt  Eebd  Bbown,  for  plaintiff  in  error. 

Adams,  Follansbee,  Hawley  &  Shobby,  for  defend- 
ant in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

« 

MuwiciPAL  CouBT  OF  CHICAGO,  S  13* — When  affidavit  of  defence 
U  sufficient.  In  an  action  by  a  shipper  ac:ainst  the  carrier  to 
recover  damages  for  the  negligent  shipment  of  fruit,  an  affidavit  of 
defense  in  which  defendant  denied  that  the  fruit  was  delivered  to 
the  initial  carrier  in  sound  condition,  that  it  was  damaged  while 
in  its  possession  by  any  act  on  its  part  or  that  any  damage  re- 
sulted to  the  fruit  while  in  its  possession,  and  averred  that  the 
fruit  was  sold  by  defendant  In  a  damaged  condition  after  notloe 
to  plalntifF,  and  at  its  request,  that  the  net  amount  realized  from 
the  sale,  being  the  amount  of  judgment,  was  tendered  to  plaintifT 
and  refused,  that  defendant  acted  in  good  faith,  and  that  no 
notice  of  plaintiffs  claim  was  made  within  four  months,  as  re- 
quired by  the  terms  of  the  contract  to  carry,  held  sufficient 
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Schaefer  v.  Washington  Safety  Depoeit  Co.,  203  IlL  App.  221. 


Florence  E.  Sehaef er^  Defendant  in  Error,  y.  Washing- 
ton Safety  Deposit  Company,  Plaintiff  in  Error. 

Gen.  No.  22,531. 

L  Satb  deposit  COMPAMB8,  §  1^ — whcn  not  presumed  to  be  liable 
for  loii  of  contents  of  rented  box.  Where  money  is  deposited  In  a 
rented  safe  deposit  box  under  a  contract  providing  that  the  liability 
of  the  depositary  Is  expressly  limited  to  the  exercise  of  ordinary 
diUgmice  to  prevent  the  opening  of  the  box  during  the  term  or 
any  extension  or  renewal  thereof  by-  any  person  other  than  the 
renter  or  his  duly  authorized  representative,  and  such  opening 
shall  not  be  Inferable  from  the  loss  of  Its  contents,  the  depositary 
is  not  presumptively  liable  from  the  mere  fact  that  the  money 
was  placed  in  the  box  and  six  months  afterwards,  when  the  box 
was  opened  by  the  depositor,  was  not  found  to  be  there. 

2.  Safe  deposit  gomparies,  §  1* — tohen  instruction  on  liability  of 
it  erroneoM,  In  an  action  against  a  depositary  for  the  loss  of  money 
placed  In  a  rented  safe  deposit  box  where  It  appeared  that  plain- 
tlff*B  statement  of  claim  was  defective,  held  that  It  was  error  for 
the  court  to  Instruct  the  jury  that  If  they  found  plalntifT  had  by 
preponderance  of  the  evidence  made  out  her  case,  as  alleged  in 
her  statement  of  claim,  and  if  they  also  found  that  plalntlfT  had 
used  ordinary  care  and  diligence  in  the  premises  but  had  failed  to 
meet  and  overcome  such  proofs,  then  their  verdict  should  be 
for  plalntiir. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Samuel  H. 
Tbude,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Reversed  with  finding  of  fact  Opinion  filed  January  8, 
1917. 

Chablbs  V,  Babrett,  for  plaintiff  in  error ;  John  F. 
Haas  and  Baymond  M.  White,  of  counsel, 

M.  D.  DoLAN,  for  defendant  in  error;  Freeman  K1 
BuKE,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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The  judgment  in  this  case  is  for  $1,250,  rendered  by 
the  court  upon  the  verdict  of  a  jury  after  overruling 
motions  for  a  new  trial  and  in  arrest  of  judgment. 

Plaintiff  rented  a  safety  deposit  box  from  defendant, 
in  which  she  alleges  she  placed  in  current  money 
$1,250;  that  the  box  was  under  the  care,  control  and 
management  of  defendant;  that  the  money  was  ex- 
tracted or  removed  from  her  box  some  time  between 
January  2nd  and  July  11, 1914,  without  the  consent  or 
knowledge  of  plaintiff  and  in  violation  of  defendant's 
contract  to  safely  keep  said  sum. 

By  order  of  court  plaintiff  filed  a  copy  of  her  rent- 
ing contract.  Among  the  rules  and  conditions  appear- 
ing as  a  part  of  said  contract  is  the  following : 

**The  liability  of  the  company  is  expressly  limited 
to  the  exercise  of  ordinary  diligence  to  prevent  the 
opening  of  the  within  mentioned  safe  during  the  within 
mentioned  term,  or  any  extension  or  renewal  thereof, 
by  any  person  other  than  the  renter  or  his  duly  author- 
ized representative,  and  such  opening  shall  not  be 
inferable  from  the  loss  of  any  of  its  contents.*' 

In  defendant's  affidavit  of  defense  it  denied  that 
plaintiff  deposited  $1,250  in  its  safety  deposit  box  as 
alleged  in  the  statement  of  claim  and  denied  that  that 
sum  ox  any  other  sum  was  extracted  or  removed  from 
the  box  without  the  consent  or  knowledge  of  plaintiff, 
and  averred  that  it  had  lived  up  to  and  carried  out 
all  the  terms  of  its  contract  with  plaintiff,  and  that 
at  all  times  during  the  existence  of  the  lease  it  used  all 
ordinary  diligence  and  care  to  prevent  the  opening  of 
plaintiff's  box  by  any  person  other  than  plaintiff. 

Plaintiff  was  allowed  to  file  a  verified  reply  to  the 
affidavit  of  merits  of  defendant,  in  which  she  denied 
that  defendant  lived  up  to  or  carried  out  the  terms  of 
the  contract  or  that  it  had  used  at  all  times  all  ordi- 
nary diligence  and  care  to  prevent  the  opening  of  the 
box  during  the  term  of  the  lease  by  any  person  other 
than  plaintiff, 
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On  the  pleadings  as  thus  stated,  the  cause  proceeded 
to  trial,  with  the  result  above  recited. 

The  cause  of  action  proceeds  upon  the  theory  of 
plaintiflF,  as  outlined  in  her  statement  of  claim,  that  de- 
fendant is  presumptively  liable  because  the  money  al- 
leged by  plaintiff  to  have  been  deposited  in  her  box  in 
January  was  not  there  in  July  when  she  again  opened 
the  box.  Such  is  not  the  presumption  of  law  which  ob- 
tains in  this  class  of  cases;  but,  if  it  were,  the  pre- 
snmption  has  been  effectively  rebutted  by  defendant's 
proof.  The  contract  of  defendant  is  to  use  ordinary 
diligence  to  prevent  the  opening  of  the  box  by  any  per- 
son other  than  plaintiff,  and  it  is  further  stipulated 
that  such  opening  shall  not  be  inferable  from  the  loss 
of  any  of  the  contents  of  the  box.  This  being  the  con- 
tract of  the  parties,  their  rights,  duties  and  responsi- 
bilities must  be  admeasured  within  its  terms. 

The  statement  of  claim  fails  to  state  any  cause  of 
action,  as  defendant's  liability  must  be  predicated 
npon  acts  on  its  part  which  in  law  would  amount  to 
negligence.  No  negligence  of  defendant  is  averred  as 
the  primary  cause  of  the  alleged  loss  of  plaintiff's  al- 
leged money.  No  act  of  negligence  is  alleged  against 
defendant;  neither  is  any  act  of  negligence  proven 
against  it.  Plaintiff's  testimony  that  she  deposited 
$1,250  in  her  box  in  defendant's  vault  is  not  only,  in 
our  opinion,  highly  unsatisfactory,  but  is  in  some  of  its 
aspects  open  to  grave  suspicion  upon  the  vital  question 
as  to  whether  the  money  was  in  fact  ever  deposited  in 
the  box  of  plaintiff.  In  the  first  place,  plaintiff  asserts 
that  she  received  only  one  key  to  the  box.  A  prepon- 
derance of  the  evidence  demonstrates  that  she  received 
two  keys.  Plaintiff's  statement  that  she  put  $1,250 
into  the  box  lacks  corroboration.  That  she  had  such 
an  amount  of  money  and  the  source  from  which  she  re- 
ceived it  are  not  satisfactorily  proven.  Plaintiff 
claims  she  received  $1,500  from  her  husband  and  at- 
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tempts  to  support  such  contention  by  the  testimony  of 
.  her  husband,  who  endeavored  to  account  not  only  for 
his  possession  of  the  money  but  the  source  from  which 
he  received  it.  He  testified  that  the  one  hundred  dol- 
lar bills  which  plaintiff  claims  she  deposited  in  her  box 
were  obtained  by  him  from  the  Washington  Park  Na- 
tional Bank  in  exchange  for  smaller  bills.  While 
plaintiff's  husband  was  known  at  the  bank,  the  tellers 
repudiated  his  statement  and  denied  that  he  ever  had 
any  such  transaction  with  the  bank  or  that  he  received 
one  hundred  dollar  bills  from  either  teller  in  exchange 
for  small  bills  at  the  time  he  claims  he  did,  or  at  any 
other  time. 

The  case  of  Shoeman  v.  Temple  Safety  Deposit 
Vaults,  189  HI.  App.  316,  is  pertinent  to  the  instant 
case  both  in  law  and  fact.  In  the  Shoeman  case  a  thou- 
sand  dollar  bill  was  involved,  and  the  proof  there  was, 
as  here,  that  the  money  was  placed  in  the  box  by  Shoe- 
man,  but  when  the  box  was  next  visited  by  him  it  was 
not  there  to  be  found.  While  the  statement  of  claim 
in  that  case  alleged  negligence,  the  negligence  wag  not 
proven.  This  court,  through  Mr.  Justice  McSurely, 
held  that  the  relation  between  the  parties  was  that 
of  bailor  and  bailee,  and  that  as  such  bailee  defendant 
was  bound  to  exercise  ordinary  care  for  the  preserva- 
tion of  the  property  intrusted  to  it,  that  such  ordinary 
care  was  the  care  a  prudent  man  would  take  of  his  own 
property,  and  then  lays  down  the  following  principle 
of  law : 

"The  defendant  was  not  obliged  to  prove  a  condi- 
tion of  perfect  safety  in  the  management  of  the  vault, 
and  certainly  not  a  condition  beyond  any  possible  spec- 
ulative theory  of  insecurity.  The  case  should  not  have 
gone  to  the  jury  upon  the  theory  that  unless  the  de- 
fendant proved  its  deposit  boxes  to  be  absolutely  im- 
pregnable it  would  be  held  negligent.  As  we  have  said, 
the  defendant  was  bound  to  use  only  ordinary  care, 
and  the  evidence  shows  beyond  any  question  that  such 
a  degree  of  care  was  exercised/' 
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While  it  is  true  that  changes  were  made  in  the  vaults 
of  defendant  between  January  and  July,  1914,  in  the 
making  of  which  the  boxes  were  removed  from  one 
part  of  the  vault  to  another,  yet  there  is  no  evidence  of 
any  negligent  act  committed  or  suffered  in  the  making 
of  such  changes  and  the  moving  of  the  boxes.  The 
whole  evidence  considered,  the  case  rests  upon  an  aver- 
ment that  the  money  was  placed  in  the  box  and  that  six 
months  thereafter,  when  the  box  was  opened  by  plain- 
tiff, it  was  not  found  to  be  there,  that  therefore  a  case 
in  the  nature  of  res  ipsa  loquitur  is  made  out,  fixing 
liability  on  defendant  without  further  proof,  and 
thereby  placing  the  burden  upon  defendant  to  excid- 
pate  itself  by  proof  from  the  presumption  of  negli- 
gence thus  said  to  obtain.  Such,  however,  is  not  the 
law.  On  this  theory  the  court  submitted  the  cause'  to 
the  jury,  which  theory  is  substantially  embodied  in 
mstruction  number  4. 

For  the  additional  reason  that  no  fact  is  stated  in 
plaintiff  *s  statement  of  claim  entitling  her  to  main- 
tain an  action  against  defendant,  it  was  error  for  the 
eonrt  to  instruct  the  jury  that  if  they  found  plaintiff 
had,  by  a  preponderance  of  the  evidence,  made  out  her 
case  as  alleged  in  her  statement  of  claim,  and  if  they 
also  found  that  defendant  had  used  ordinary  care  and 
diligence  in  the  J)remises,  but  had  failed  to  meet  and 
overcome  such  proof,  then  their  verdict  should  be  for 
the  plaintiff. 

As  plaintiff  has  neither  stated  nor  proven  a  case  en- 
titling her  to  recover  in  this  action,  the  judgment  of 
the  Municipal  Court  is  reversed  with  a  finding  of  fact. 

Reversed  with  finding  of  fact. 

Rnding  of  fact.  The  court  finds  from  tlie  evidence 
that  plaintiff  has  not  proven  defendant  to  be  liable  in 
the  manner  and  form  charged  in  her  statement  of 
claim,  and,  further,  that  plaintiff  has  failed  to  prove 
any  actionable  negligence  against  defendant  in  the 
matters  set  forth  in  her  statement  of  claim. 

Vol  CCIU  16 
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Rosenbluth  y.  Heintz  Food  Ck>.,  203  111.  App.  226. 


Louis  Bosenbluth,  trading  as  Anchor  Mills,  Appellant, 
Y.  Heintz  Fbod  Company  of  Illinois,  Appellee. 

Oen.  No.  23,545.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
K.  Prinditillb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term',  1916.  Affirmed.  Opinion  filed  January  8,  1917.  Re- 
hearing denied  January  22,  1917. 

Statement  of  the  Case. 

Action  by  Louis  Rosenbluth,  trading  as  the  Anchor 
Mills,  plaintiff,  against  Heintz  Food  Company  of  Illi- 
nois, a  corporation,  defendant,  to  recover  for  flour  sold 
and  delivered  at  various  times  to  defendant.  From  a 
judgment  for  defendant  for  $66.44  on  a  claim  of  set-off, 
plaintiflf  appeals. 

BiCHABD  T.  MuNZEB,  f  or  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Sales,  |  401^ — yiolien  evidence  U  aufflcient  to  suMtain  claim 
of  set-off.  In  an  action  to  recover  for  the  value  of  flour  sold 
where  defendant  interposed  a  set-off  claiming  damages  suffered 
by  it  by  reason  of  the  fact  that  plaintiff  failed  to  deliver  winter 
wheat  flour  as  required  by  the  contract,  and  in  its  stead  had  de- 
livered corn  flour,  causing  loss  of  two  batches  of  biscuits,  in  the 
making  of  which  the  corn  flour  was  used,  evidence  held  sufficient 
to  sustain  the  claim  of  set-off. 

2.  Appeal  and  ebbob,  §  1414* — when  finding  of  trial  court  upon 
conflicting  evidence  toill  not  he  diaturhed.  The  finding  of  a  trial 
court  upon  conflicting  evidence  will  not  be  disturbed  on  appeal 
where  such  finding  is  not  contrary  to  the  probative  force  of  the 
evidence. 

•8m  niinoia  Motes  DlsMt,  Vols.  XI  to  XV,  and  CiiimilAtiT«  Ooarteclj, 
topio  and  ■octloa  number. 
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Fuller   T.  Bridgeport  Wood  Finishing  Co.,  203   III   App.  227. 


W.  B.  Fuller^  for  use  of  Nell*  E.  Jordan^  Appellee^  y. 
Bridgeport  Wood  Finishing  Company^  Appellant. 

Gen.  No.  32^565.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John 
Stelk,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.  Reyersed  and  remanded  with  directions.  Opinion  filed  Janu- 
ary 8,  1917, 

Statement  of  the  Case. 

Action  of  garnishment  by  W.  B.  Fuller,  for  the  use 
of  Nell  E.  Jordan,  plaintiff,  against  the  3ridgeport 
Wood  Finishing  Company,  a  corporation,  defendant. 
From  a  judgment  against  defendant  for  $560  as  gar- 
nishee and  ordering  that  $167.10  thereof  be  recovered 
for  the  use  of  the  beneficial  plaintiff,  defendant  ap- 
peals. 

Elbebt  C.  Fbbguson,  for  appellant. 

No  appearance  for  appellee. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  Garnishment,  |  93* — when  anstoer  must  he  taken  as  true. 
"Where  no  issue  is  joined  upon  an  answer  in  a  garnishment  action 
the  averment  of  facts  therein  stand  admitted  and  must  be  taken 
18  true. 

2.  Gabnishment — when  right  of  exemption  is  preserved  hy  gar- 
nishee. The  assertion  of  the  right  of  exemption  of  a  debtor  in  an 
answer  by  the  garnishee  is  sufficient  to  preserve  such  right  to  the 
debtor. 

3.  Gabnishment,  S  35* — what  wages  employer  is  required  to 
aiuwer  for.    Under  section  14  of  the  Garnishment  Act  as  amended 

_*8ce  lUlDols  Notes  Divest,  Vols.  XI  t^  XV,  and  ^^umoUaTe  aoarterlr.  w^tq^ 
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In  1901  (J.  &  A.  If  6949),  the  employer  is  not  required  to  answer 
for  the  wages  earned  by  a  wage  earner  after  the  service  of  the  writ. 
4.  Exemptions,  §  5* — when  wages  of  nonresident  are  exempt 
from  garnishment.  A  nonresident  debtor  whose  wages  are  earned 
in  a  foreign  State  is  entitled  to  the  exemption  of  the  State  of  his 
residence. 


I.  M.  Weingarden^  Plaintiff  in  Error,  r.  Louis  Wein- 
berg and  Isadore  Weinberg,  Defendants  in  Error. 

Gen.  No.  32,738.     (Not  to  be  reported  in  full.) 

•Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jasecki,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  15»  1917. 

Statement  of  the  Case. 

Action  by  I.  M.  Weingarden,  plaintiff,  against  Louis 
Weinberg  and  Isadore  Weinberg,  defendants,  to  re- 
cover for  breach  of  a  contract  whereby  defendants 
agreed  to  receive  plaintiff's  show  for  a  certain  period 
at  a  stipulatecj  price.  From  a  judgment  finding  the 
issues  for  the  defendants,  on  a  trial  before  the  court 
without  a  jury,  plaintiff  brings  error. 

S.  L.  and  Fred  Lowenthal,  for  plaintiff  in  error. 

Adolph  Marks,  for  defendants  in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  854* — what  does  not  constitute  a  certi)!- 
cate  of  evidence,     A  document  purporting  to  be  a  certificate  of 


•See  nilnolii  Notes  Dlffest,  Vols.  XI  to  XV,  and  ComnlAtlve  <)aarter]y>, 
^oplc  an4  section  number.  ^^ 
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evidence  is  insufficient  to  constitute  a  certificate  of  evidence  where 
it  is  not  stated  anywher^  in  it  or  in  the  certificate  of  the  trial 
jadge  tnereto  that  it  contains  all  the  evidence  in  the  case. 

2.  Municipal  Coxtbt  or  Chicago,  §  26^ — how  facta  in  a  case  of 
^t  class  may  be  preserved  for  review.  The  Practice  Act,  sec.  81 
(J.  A  A.  ^  8618),  providing  for  preserving  of  facts  in  a  cause 
for  ireview  by  a  bill  of  exceptions,  stenographic  report  and  cer- 
tificate of  evidence,  governs  first-class  cases  in  the  Municipal  Court. 

3.  MuinciPAi.  CoTJBT  OF  Chicago  §  29* — ^hen  presumed  that 
judgment  is  sustained  by  evidence.  Without,  a  bill  of  exceptions, 
rertiflcate  of  evidence  or  stenographic  report  certifying  that  it 
contains  all  of  the  evidence  heard  upon  the  trial  of  a  first-class 
case  in  the  Municipal  Court,  unless  such  record  is  a  prwcipe  rec- 
ord, a  court  of  review  will  presume  that  the  judgment  is  sus- 
tained by  the  evidence  heard  upon  the  trial,  and  such  judgment 
will  not  be  disturbed  upon  review  for  errors  of  fact. 


D.  I.  Bushnell  and  B.  W.  Pommer,  partners,  trading  as 
B.  L  Bushnell  &  Company,  Plaintiffs  in  Error,  y. 
Henry  H.  Chester,  trading  as  H.  H.  Chester  & 
Company,  Defendant  in  Error. 

Gen.  No.  21,573.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  (he  October  term,  1915.  Affirmed.  Opinion  filed  January  17, 
1917.   Rehearing  denied  January  29,  1917. 

Statement  of  the  Case. 

Action  by  D.  L  Bushnell  and  R.  W.  Pommer,  part- 
ners, trading  as  D.  I.  Bushnell  &  Company,  plaintiflFs, 
against  Henry  H.  Chester,  trading  as  H.  H.  Chester  & 
Company,  defendant,  to  recover  the  sum  of  $566.50  as 
damages  alleged  to  have  been  sustained  by  reason  of 
defendant's  failure  to  carry  out  a  written  contract  for 
the  sale  of  onion  sets.  From  a  judgment  for  costs  in 
favor  of  defendant,  plaintiffs  bring  error. 

*8c«  nilooto  Notes  Digest,  Vols.  XI  to  XV,  and  Cnmalatlve  qiiarterl|r,  Mmie 
topic  and  ■ectloB  munbeir. 
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AsHCBAFT    &   AsHCRAFT,    for    plaintiffs    in    error; 
Charles  F.  Bathbun,  of  counsel. 

Eben  Fa  BuNTAN,  for  defendant  in  error. 

Mr.  Presiding  Justice  0  'Connor  delivered  the  opin- 
ion of  the  court.  * 

Abstract  of  the  Decision. 

1.  Sales,  ^  366^ — when  fact  that  onion  seta  are  not  actually 
screened  through  sieve  of  required  dimension  does  not  bar  recovery 
for  breach  of  contract.  Where  a  contract  for  the  sale  of  a  specified 
quantity  of  onion  sets  of  specified  yarieties  provides  that  the  seta 
shall  be  screened  through  a  sieve  with  a  mesh  of  a  specified 
dimension,  the  mere  fact  that  the  sets  are  not  actually  screened 
through  a  sieve  with  a  mesh  of  such  required  dimension  does  not 
bar  a  recovery  if  the  sets  are  of  the  size  called  for  by  the  con- 
tract. 

2.  Sales — when  contra^  may  not  be  rescinded.  A  slight  or 
partial  neglect  on  the  part  of  one  of  the  parties  to  a  contract  of 
sale  to  observe  some  of  the  terms  or  conditions  thereof  will  not 
justify  the  other  party  in  at  once  abandoning  the  agreement. 

3.  Sales,  §  373^ — when  evidence  is  sufficient  to.  sTiow  that  con^ 
tract  is  substantially  performed,^  In  an  action  by  the  purchaser 
of  onion  sets  against  the  seller  for  breach  of  contract  where  it 
appeared  that  defendant  agreed  to  sell  a  specified  quantity  of 
onion  sets  of  a  specified  variety  which  were  to  be  screened  through 
a  one-inch  mesh  sieve  and  plaintiff  refused  to  accept  the  first  ship- 
ment merely  on  the  ground  that  a  few  were  too  large,  whereupon 
defendant  refused  to  ship  any  more,  evidence  held  sufficient  to 
show  that  the  contract  was  substantially  complied  with. 

•Sm  nilnolfl  Notet  Divett,  Tola.  XI  to  XV,  and  GnmnlAtlve  Quartcrlj, 
topic  and  Mctioa  number. 
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Nelson  et  al.  y.  McKeown,  203  111.  App.  231. 


Barney  Nelson  and  Axel  LeMoon^  copartners,  trading 
as  Nelson  &  LeMoon,  Defendants  in  Error,  t.  A.  F. 
leKeown,  Plaintiff  in  Error. 

Cfen.  No.  21,600.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  January  17, 
1917. 

Statement  of  the  Case. 

Action  by  Barney  Nelson  and  Axel  LeMoon,  copart- 
ners, trading  as  Nelson  &  LeMoon,  plaintiffs,  against 
A  F.  McKeown,  defendant,  to  recover  for  repairs  and 
storage  of  defendant's  automobile  and  supplies  fur- 
nished. From  a  judgment  for  plaintiffs  for  $134.68, 
defendant  brings  error. 

Edwabd  a.  MBCHXiiNG,  f or  plaintiff  in  error. 

S.  T.  SiiAwiTSKY,  for  defendants  in  error, 

Mb.  Pbesidinq  Justice  0  'Connob  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

L  Appkal  and  ebbob,  §  1414 • — when  finding  of  trial  court  vHlt 
^t  he  disturbed.  The  findings  of  the  trial  court  upon  conflicting 
evidence  will  not  be  disturbed  on  appeal  especially  where  the 
trial  court  has  had  opportunity  to  see  and  hear  the  witnesses. 

1  Bailmskt — what  compensation  bailee  is  entitled  to  for  stor^ 
<Ve  of  property,  A  garage  proprietor  with  whom  an  automobile 
had  originally  been  left  for  repairs  and  afterwards  for  storage, 
^Id  entitled  to  a  reasonable  charge  for  storage  of  the  car  up  to 
tbe  time  that  the  owner  demanded  possession  of  it. 

JfM  niliMis  Notes  Digest,  Vols.  XI  to  XV,  and  CnmuXmtiv^  Qoarterlj,  tame 
wpic  tad  leetloa  nomber. 
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Chicago  B.  S.  Co.  y.  Koehring  Mach.  Co.,  203  111.  App.  232. 


Chieago  Builders'  Speeialtles  Company^  Defendant  in 
Error,  y.  Koehring  Machine  Company,  Plaintiff  in 
Error. 

Gen.  No.  31,646.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicac:o;  the  Hon.  Joseph  P. 
Raffebty,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  January  17, 
1917. 

Statement  of  the  Case. 

Action  by  the  Chicago  Builders^  Specialties  Com- 
pany, a  corporation,  plaintiff,  against  the  Koehring 
Machine  Company,  a  corporation,  defendant,  to  re- 
cover for  breach  of  contract  for  the  sale  of  certain 
machinery.  From  a  judgment  in  favor  of  plaintiff  for 
the  amount  of  its  claim,  $144,  defendant  brings  error. 

The  plaintiff  on  December  23,  1909,  wrote  the  de- 
fendant concerning  the  purchase  of  certain  machinery. 
To  this  defendant  replied  giving  the  cost  of  the  several 
items  and  stating  that  the  defendant  could  fill  the  order 
immediately.  Nothing  further  appeared  to  have  been  ' 
done  until  March  19,  1910,  when  the  parties  communi- 
cated by  telephone.  A  witness  for  the  plaintiff  testi- 
fied that  on  that  date  he  talked  over  the  telephone  with 
a  representative  of  the  defendant  and  told  him  that 
they  were  ready  to  close  the  Horrabin  deal,  and  asked 
the  defendant  how  soon  the  order  could  be  filled,  and 
that  the  defendant  replied  by  Wednesday  of  the  fol- 
lowing week.  Immediately  afterwards  plaintiff  wrote 
a  letter  confirming  the  telephone  communication  and 
instructed  the  defendant  to  ship  the  goods  to  plain- 
tiff's customer,  Horrabin,  at  Iowa  City,  Iowa.  There 
were  further  communications  between  the  parties  in 
reference  to  the  method  of  payment,  the  defendant  in- 
sisting that  it  would  not  ship  the  goods  except  upon 
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the  receipt  of  a  certified  check  for  the  amount,  $411. 
The  plaintiff  sent  a  certified  check  March  28th  through 
a  bank,  and  on  March  31st  the  defendant  wrote  a  let- 
ter to  the  plaintiff  as  follows :  *  ^  Owing  to  your  late 
reply  to  our  request  for  certified  check  with  your  order 
No.  5190,  we  cannot  now  accept  this  order,  and  have 
requested  the  bank  to  return  your  check.'*  It  further 
appeared  that  the  defendant  filled  the  Horrabin  order 
direct  on  March  25th.  A  witness  for  the  defendant 
testified  that  in  the  telephone  conversation  March  19th, 
he  told  the  plaintiff  he  would  not  accept  the  order ;  that 
the  plaintiff  would  have  to  take  it  up  direct  with  the 
defendant's  Chicago  agent.  The  evidence  further 
showed  that  plaintiff  had  contracted  to  sell  the  ma- 
chinery to  Horrabin  for  $555,  and  his  profit  would  be 
$144, 

MoNTGOMBBY,  Habt,  Smith  &  Steebb,  f  or  plaintiff  in 
error. 

CuLVEB,  Andbbws,  Kjng  &  CooK,  for  defendant  in 
error. 

Mr.  Presiding  Justice  0  'Connor  delivered  the  opin- 
ion of  the  court 

Abstract  of  the  Decision. 

1.  Sales,  |  373* — when  evidence  ia  sufficient  to  Mhoto  making  of 
contract.  In  an  action  to  recover  damages  for  the  breach  of  a 
contract  for  the  sale  of  certain  machinery,  evidence  held  sufficient 
to  show  that  a  contract  was  made  between  the  parties. 

2.  Sales,  §  93* — when  evidence  ia  sufficient  to  show  that  contract 
vat  not  abandoned.  In  an  action  to  recover  damages  for  the 
breach  of  a  contract  for  the  sale  of  certain  machinery,  evidence 
^M  sufficient  to  show  that  the  contract  between  the  parties  was 
not  abandoned. 

*8c«  niinois  Notes  Dlsrett,  Volf.  XI  to  ILY,  and  CumolatlYo  Quarterly,  Bamt* 
••pie  and  Metlon  number. 
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Peter  Schoenhofen  Brewing  Co.  y.  Newbold,  203  IlL  App.  234. 


Peter  Schoenliofeii  Brewing  Company,  Defendant  In 
Error,  y.  Mrs.  H.  M.  Newbold,  Plaintiff  in  Error, 

Gen.  No.  21,702.    (Not  to  be  reported  in  fnlL) 

ETrror  to  the  Municipal  Court  ^f  Chicago;  the  Hon.  Joseph  B. 
Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1916.  RoYersed  and  remanded.  Opinion  filed 
January  17,  1917. 

Statement  of  the  Case. 

Action  by  the  Peter  Schoenhofen  Brewing  Company, 
a  corporation,  plaintiff,  against  Mrs,  H.  M.  Newbold, 
defendant,  to  recover  for  goods  sold  and  delivered. 
From  a  judgment  for  plaintiff  for  the  amount  of  its 
claim,  $558,  defendant  brings  error. 

Timothy  J.  Fell,  for  plaintiff  in  error ;  Hebmakn  P. 
Haase,  of  counsel. 

James  J.  Kelly,  for  defendant  in  error;  Johk  A. 
BuBKE,  of  counsel. 

Mr.  Presiding  Justice  0  'Connor  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

Sales,  %  325* — tofcen  burden  of  proof  is  on  seller  to  prove  price 
at  which  goods  are  sold.  While  the  burden  of  proYing  payment  la 
on  the  defendant  where  he  admits  the  receipt  of  goods  and  the 
price  claimed  by  plaintifT  and  interposes  a  defense  that  payment 
has  been  made,  yet  where  the  price  to  be  paid  for  the  goods  is  in 
dispute,  the  burden  of  proving  the  price  at  which  the  goods  were 
sold  is  upon  the  plaintift. 
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8.  D.  Childs  &  Company,  Appellant,  y.  City  of  Chicago 
and  William  B.  Moorhouse,  Commissioner  of  Pub- 
lic Works,  Appellees. 

Gen.  No.  22,991. 

1.  Eminent  dobcain,  S  42* — when  watchman' 8  house  for  use  with 
mimtcipaZ  bridge  is  not  an  additional  burden  upon  fee  of  street.  A 
watchman's  house  which  Is  constructed  on  a  street  in  order  that 
the  watchman  may,  upon  the  operation  of  a  municipal  "Jack-knife" 
Mdge  over  a  navigable  river,  lower  the  gates  across  the  roadway 
and  warn  the  public  is  not  an  additional  burden  upon  the  fee  of 
the  Btreet,  but  Is  an  essential  part  of  the  bridge. 

2.  Eminent  domain — what  does  not  constitute  taking  of  street 
for  navigation  and  for  private  purposes  without  compensation. 
There  is  no  taking  of  a  street  for  the  purpose  of  navigation  and 
for  private  purposes  without  compensation,  where.  In  order  that 
the  premises  on  one  side  of  a  navigable  river  may  be  used  for, 
railroad  purposes  and  that  the  river  may  be  open  for  the  necessary 
width  for  the  purpose  of  navigation,  it  is  necessary  that  the 
abntments  on  the  side  used  by  railroads  be  constructed  in  the  river 
and  that  the  bridge  be  moved  a  certain  distance  in  the  other  di- 
rection so  that  not  only  the  river  but  a  certain  portion  of  the 
street  on  the  side  of  the  river  opposite  the  railroad  premises  be 
bridged. 

3.  Eminent  domain,  {  40* — when  remedy  of  owner  of  damaged 
property  is  at  law.  The  remedy  of  one  whose  property  is  damaged 
by  the  method  of  construction  of  a  lawful  public  improvement  Is 
at  law. 

4.  Dedication,  |  5* — how  question  of  intention  to  make  is  de- 
termined. The  Question  of  intention  to  dedicate  a  street  across 
a  navigable  river  is  the  controlling  element  and  must  be  gathered 
froQi  the  plat  and  all  the  attendant  circumstances. 

6.  Dedication,  9  5* — when  evidence  sufficient  to  show  dedication 
of  street  across  navigable  river.  Evidence,  Including  an  examined 
plat,  held  to  show  the  intention  of  the  dedication  of  a  street  to 
connect  both  portions  of  the  street  by  extending  it  across  a  navi- 
gable river. 

6.  Railboadb — when  lessee  may  authorize  construction  of  vior 
duct.  The  lessee,  under  a  999-year  lease  of  property  for  railway 
purposes,  held  to  have  the  right  to  authorize  the  construction  of 
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a  viaduct  from  a  navigable  river  over  the  railroad  property  to 
connect  a  municipal  bridge  with  a  city  street 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  H.  Fitch,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1916.  Affirmed.  Opinion  filed  January 
17,  1917. 

Edmund  S.  Cummings  and  Lee  D.  Mathias,  for  ap- 
pellant. 

Samuel  A.  Ettelson,  C.  E.  Cleveland  and  M.  S. 
Cressy,  for  appellees. 

Mr.  Presiding  Justice  O'Connor  delivered  the  opin- 
ion of  the  court. 

S.  D.  Childs  &  Company,  a  corporation,  filed  a  bill 
in  equity  against  the  City  of  Chicago  and  certain  of 
its  oflBcials  to  restrain  the  defendants  from  construct- 
ing a  bridge  in  Monroe  street  across  the  Chicago 
River,  until  damages  occasioned  to  complainant's 
property  by  reason  of  the  construction  of  the  bridge 
should  be  first  ascertained  and  paid.  A  temporary 
writ  of  injunction  was  ordered,  from  which  the  defend- 
ants prosecuted  an  appeal  to  this  court,  where  the 
order  of  the  trial  court  was  modified  and  the  cause  re- 
versed and  remanded.  The  city,  to  conform  with  the 
opinion  of  this  court,  changed  its  plans  so  that  the  en- 
tire bridge  would  be  constructed  within  Monroe  street. 
The  facts  are  stated  in  the  former  opinion  of  this  court 
(198  111.  App.  590)  and  need  not  be  repeated.  After 
the  decision  on  the  former  appeal,  complainant  filed  an 
amended  and  supplemental  bill,  and,  after  issue  joined, 
the  cause  was  tried  upon  the  merits,  and  a  decree  en- 
tered dismissing  the  amended  and  supplemental  bill 
for  want  of  equity. 

The  appeal  was  taken  directly  to  the  Supreme 
Court,  but  on  motion  of  the  defendants  it  was  trans- 
ferred here  by  that  court.    On  that  account  a  number 
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of  points  are  argued  in  the  briefs  that  it  will  be  un- 
necessary for  us  to  pass  upon.  The  only  contentions 
of  complainant  not  covered  in  our  former  opinion  are : 
(1)  that  the  proposed  construction  of  the  watchman's 
house  in  the  street  is  an  additional  burden  upon  the 
fee  of  the  street,  and  that  the  city  has  not  acquired  the 
right  to  construct  the  same  by  condemnation,  contract 
or  otherwise;  (2)  that  the  construction  of  the  bridge 
as  proposed  is  designed  for  the  purpose  of  aiding  navi- 
gation, and  not  to  facilitate  travel  on  the  street;  (3) 
that  the  city  has  not  the  right  to  construct  the  bridge 
across  the  river,  for  the  reason  that  Monroe  street 
when  dedicated  stopped  at  the  banks  of  the  river  and 
did  not  extend  across  it;  (4)  that  the  city  has  not  ac- 
quired the  right  to  construct  that  portion  of  the  bridge 
or  viaduct  between  the  west  bank  of  the  river  and 
Canal  street,  and  particularly  the  twenty-seven  and 
one-half  feet  immediately  west  of  the  river. 

First.  The  plans  and  specifications  of  the  bridge 
provide  for  the  construction  of  the  watchman's  house 
at  the  east  end  of  the  pit.  The  house  when  completed 
will  extend  over  the  street  from  curb  to  curb  and  rest 
on  two  pillars,  the  floor  being  sixteen  feet  above  the 
roadway.  There  are  fourteen  feet  of  sidewalk  space 
between  the  curb  and  the  lot  line  on  each  side.  When 
the  bridge  is  being  operated,  the  watchman  lowers  the 
gates  across  the  roadway  and  warns  the  public.  We 
are  clearly  of  the  opinion  that  this  house  is  an  essen- 
tial part  of  the  bridge  and  therefore  not  an  additional 
burden  upon  the  fee  of  the  street. 

Second.  The  abutments  on  the  west  side  of  the  river 
are  to  be  built  in  the  river,  in  order  not  to  obstruct  any 
part  of  the  premises  on  the  west  side  of  the  river  for 
railroad  purposes,  and  to  provide  a  channel  of  one 
hundred  and  sixty-five  feet  in  width  for  purposes  of 
navigation.  To  accomplish  these  purposes  it  was  nec- 
essary that  the  bridge  be  nloved  to  the  east  so  that  not 
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only  the  river,  but  approximately  fifty  feet  of  the 
street  is  to  be  bridged.  Complainant  contends  that 
this  constitutes  the  taking  of  the  street  for  the  purpose 
of  navigation  and  for  private  purposes  without  com- 
pensation, and  is  therefore  unlawful.  The  Chicago 
Biver  is  a  navigable  stream,  imder  the  control  of  the 
Federal  Government,  and  the  bridge  must  be  con- 
structed under  the  supervision  and  approval  of  Fed- 
eral authority.  The  chief  engineer  of  the  city,  under 
whose  supervision  the  plans  were  prepared,  testified 
that  the  bridge  could  be  constructed  in  no  other  feasi- 
ble manner.  We  are  therefore  of  the  opinion  that  the 
contention  of  the  complainant  is  untenable.  Of  course 
if  complainant  is  damaged  by  reason  of  the  method  of 
construction  adopted,  such  damages  may  be  recovered 
in  an  action  at  law.  Rigney  v.  City  of  Chicago,  102 
111.  64. 

Third.  Complainant  contends  that  the  title  to  tiie 
bed  of  the  Chicago  River  is  in  the  riparian  owners  to 
the  thread  of  the  stream,  subject  to  the  rights  of  the 
public  for  the  purposes  of  navigation;  that  Monroe 
street  was  not  dedicated  across  the  river,  but  stopped 
at  the  river 's  banks  and  that  the  city  has  not  acquired 
the  right  by  condemnation  or  otherwise  to  construct 
the  bridge  over  the  river.  In  support  of  this  conten- 
tion, it  is  argued  that  the  plat  of  school  section  16  addi- 
tion to  Chicago,  ^'indicates  the  Chicago  river  by  two 
boundary  lines  and  Monroe  street  coming  up  to  the 
banks  of  the  river  on  each  side  thereof.  There  is  no 
mark  on  the  plat  indicating  or  denoting  that  it  was 
the  intention  of  the  dedicator  that  Monroe  street 
should  be  dedicated  across  the  Chicago  Biver.'*  The 
question  of  intention  is  the  controlling  element  and 
must  be  gathered  from  the  plat  and  all  the  attendant 
circumstances  in  evidence.  In  passing  on  a  similar 
question,  Mr.  Justice  Scholfield,  in  delivering  the  opin- 
ion of  the  court  in  Piper  v.  Connelly,  108  111.  646,  said 
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(p.  651 ) :    *  *  The  question  of  intention  must  be  settled 
by  the  language  of  the  deed  and  all  the  attendant  cir- 
cnmstances  in  evidence,  and  not  merely  by  the  letter 
in  the  descriptive  part  of  the  deed. ' '    The  plat  of  sec- 
tion 16  in  the  record  shows  Monroe  street  extends  from 
east  to  west  across  the  entire  section ;  that  the  Chicago 
Biver  divided  the  section  about  the  middle  in  a  north- 
erly and  southerly  direction.    The  river  is  indicated 
by  two  lines  representing  the  easterly  and  westerly 
banks.    The  boundary  lines  of  Monroe  street  stop  at 
the  lines  indicating  the  banks  of  the  river.    The  plat 
also  shows  at  least  seven  other  streets  extending  from 
east  to  west  across  the  section,  indicated  in  the  same 
manner  as  Monroe  street.    There  are  also  at  least  four 
streets  east  and  the  same  number  west  of  the  river  ex- 
tending across  the  section  from  north  to  south  and 
indicated  in  a  like  manner,  so  that  the  entire  section 
is  divided  into  blocks,  and  on  each  side  of  Monroe 
street  the  blocks  are  divided  into  lots.    From  an  ex- 
amination of  the  entire  plat  we  are  clearly  of  the 
opinion  that  it  was  the  intention  of  the  dedicator  that  • 
Monroe  street  should  extend  across  the  river. 

Fourth.    The  complainant  contends  that  the  city  has 
not  the  right  to  construct  the  viaduct  from  the  west 
bank  of  the  river  to  Canal  street,  and  that  unless  such 
viaduct  is  constructed  the  bridge  cannot  be  used.    Of 
course  the  law  will  not  permit  the  city  to  construct  a 
bridge  which  cannot  be  utilized.    It  is  conceded  that 
the  bridge  cannot  be  used  without  the  viaduct.    The 
question  therefore  is  whether  the  city  has  the  right  to 
construct  the   viaduct.     Monroe   street  between   the 
river  and  Canal  street  was  vacated  in  1861,  and  con- 
veyed to  the  Chicago,  Pittsburgh  and  Ft.  Wayne  Rail- 
way Company  for  railway  purposes.    The  railway 
company  and  its  successors  have  continued  to  and  are 
now  occupying  the  property  for  such  purposes.    The 
evidence  tends  to  show  that  the  railway  company,  its 
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lessees  and  successors,  have  conveyed  to  the  Union 
Station  Company  the  westerly  one  hundred  and  thirty- 
two  feet  of  that  portion  of  Monroe  street,  but  have  not 
conveyed  the  twenty-seven  and  one-half  feet  immedi- 
ately west  of  the  river ;  that  the  Pittsburgh,  Ft.  Wayne 
and  Chicago  Railway  Company,  the  owner  of  the  prem- 
ises, executed  a  lease  for  a  period  of  999  years  to  the 
premises,  which  lease  is  now  the  property  of  the  Penn- 
sylvania Company.  The  Union  Station  Company  is  a 
corporation  organized  for  the  purpose  of  constructing 
a  union  station  in  Chicago.  It  was  authorized  to  make 
use  of  certain  streets  by  the  city  council,  and,  as  a  con- 
sideration for  such  rights,  it  agreed  to  construct  a 
bridge  across  the  river  at  Monroe  street,  connect  it 
with  Canal  street  by  means  of  a  viaduct,  and  procure 
a  grant  to  the  city  of  the  right  to  extend  Monroe 
street  upon  the  viaduct  from  the  bridge  to  Canal 
street.  The  Union  Station  Company  has  changed  its 
name  to  Chicago  Union  Station  Company,  and  in  ac- 
cordance with  the  provisions  of  the  ordinance  agreed 
to  build  the  viaduct,  and  has  given  bond  to  secure  the 
performance  of  its  agreement  in  this  regard.  The 
ordinance  further  provides  that  if  the  viaduct  is  not 
constructed  by  the  station  company,  the  city  may  do 
so,  and  the  Pennsylvania  Company,  the  lessee  under 
the  999-year  lease,  is  required  to  accept  the  provisions 
of  this  ordinance,  which  it  has  done.  July  11,  1916, 
the  Chicago  Union  Station  Company  granted  to  the 
city,  in  accordance  with  the  ordinance,  a  perpetual 
easement  to  construct  and  use  a  viaduct  from  the 
bridge  to  Canal  street,  and  under  the  provisions  of  the 
ordinance  it  has  also  agreed  to  secure  a  similar  grant 
from  the  owner  of  the  fee  and  the  lessees  of  the  twenty- 
seven  and  one-half  foot  strip.  The  evidence  also  shows 
that  complainant's  leasehold  interest  in  the  premises 
which  it  occupies  will  expire  April  30,  1919.  The 
Pennsylvania  Company,  under  its  lease,  which  has 
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about  950  years  yet  to  run,  must  use  this  property  in 
the  same  manner  and  for  the  same  purposes  as  the 
Pittsburgh,  Ft.  Wayne  and  Chicago  Railway  Company 
are  required  to  use  it,  namely,  for  railway  purposes. 
Building  a  union  station  is  certainly  using  the  prem- 
ises for  railway  purposes.    One  of  the  conditions  un- 
der which  this  station  must  be  constructed  is  that  a 
viaduct  be  built  connecting  the  bridge  with  Canal  street 
as  provided  by  the  city  ordinance,  which  provisions 
have  been  accepted  by  the  lessee  Pennsylvania  Com- 
pany.   From  the  foregoing  it  appears  that  the  objec- 
tion urged  by  complainant  is  that  the  city  has  not 
obtained  the  right  to  construct  and  maintain  the  via- 
duct from  the  owneo*  of  the  fee  of  the  twenty-seven  and 
one-half  feet  immediately  west  of  the  river.    We  are, 
however,  of  the  opinion  that  the  Pennsylvania  Com- 
pany, under  the  provisions  of  its  lease,  has  the  right  to 
authorize  the  construction  of  the  viaduct.    Chicago 
West  Division  Ry.  Co.  v.  Metropolitan  West  Side  El. 
fi.  Co.,  152  111.  519. 

Finding  no  reversible  error  in  the  record,  the  decree 
of  the  Superior  Court  of  Cook  county  is  affirmed. 

Affirmed. 
Toi.  ccin  if 
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Emily  Gustafson  and  Yernon  Gustafson,  minor,  by 
Emily  Gustafson,  Appellees,  v.  Robert  Peterson 
and  William  Sehaefer,.  Appellants. 

Gen.  No.  21,431.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  J.  It. 
FoBNOFF,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  January  17, 
1917.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement'  of  the  Case. 

Action  by  Emily  Gustafson  and  Vernon  Gustafson,  a 
minor,  suing  by  Emily  Gustafson,  his  mother  and  next 
friend,  plaintiffs,  against  Robert  Peterson  and  William 
Sehaefer,  defendants,  under  the  Dramshop  Act,  sec  9 
(J.  &  A.  ^4609),  for  damage  to  their  means  of  sup~ 
port.  From  a  judgment  for  plaintiiffs  for  $2,500,  de- 
fendants appeal. 

The  first  instruction  given  on  behalf  of  defendants 
was  as  follows : 

**The  court  instructs  the  jury,  as  a  matter  of  law, 
that  it  is  unlawful  to  sell  or  give  intoxicating  liquors 
to  an  habitual  drunkard  or  to  a  person  when  intoxi- 
cated, and  you  are  further  instructed  that  a  sale  to 
such  person  is  a  sale  wantonly  and  wilfully  made;  so 
if  you  believe  from  the  evidence  that  intoxicating 
liquors  were  sold  or  given  to  Carl  Gustafson  by  the 
defendants  at  the  time  when  they  knew,  or  ought  to 
have  known,  that  the  said  Carl  Gustafson  was  intoxi- 
cated or  had  become  an  habitual  drunkard,  then  such 
sales  or  gifts,  if  any,  were  unlawful/* 

Robert  J.  Nordhold  and  Rose  &  Symmes,  for  appel- 
lants. 

Rankin,  Howard  &  Donnelly,  for  appellees. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

t  Iin'oxiCATiNG  UQUOBS,  {  233* — when  evidence  as  to  loss  of 
nppori  subsequent  to  wrongjul  acts  complained  of  is  admissible. 
In  an  action  by  a  wife  and  child  against  saloon  keepers  under  the 
Dramshop  Act,  sec.  9  (J.  ft  A.  ^  4609),  to  recover  damages  for 
loss  of  support  due  to  the  intoxication  of  the  husband  and  father, 
evidence  tending  to  show  loss  of  support  subsequent  to  the  wrong- 
ful acts  complained  of,  held  to  be  admissible. 

2.  iNToxiCATiiro  LiQuoBS,  §  233* — what  damages  may  he  recovered 
lor  loss  of  support.  The  damages  recoverable  in  an  action  under 
Ihe  Dramshop  Act,  sec.  9  (J.  ft  A.  1[  4609),  by  a  wife  and  child  for 
damage  to  their  means  of  support  are  not  confined  to  damages 
which  they  Buffered  up  to  the  time  -suit  was  brought,  but  include 
loBB  of  support  subsequent  to  the  time  of  Commencing  the  -action, 
since  the  wrongful  acts  complained  of  give  rise  to  but  one  cause  of 
action. 

3.  iNTOxiCATiNo  LIQUOBS,  9  216* — whcn  evidence  as  to  attitude 
of  husband  when  drunk  towards  wife  and  child  is  admissible.  In  an 
action  against  saloon  keepers  under  the  Dramshop  Act,  sec.  9 
(J.  ft  A  Y  4609),  for  damage  to  their  means  of  support,  evidence  as 
to  the  attitude  of  the  husband  when  drunk  towards  the  plaintifTs, 
held  admissible  for  the  purpose  of  showing  the  nature  and  extent 
of  the  husband's  intoxication,  when  introduced  in  connection  with 
a  description  of  his  conduct  when  drunk. 

4.  {NTOXiCATiKO  UQUOBS,  {  249* — whcn  instruction  on  unlaW' 
fulness  of  sale  of  intoxicating  liquor  to  an  habitual  drunkard  is 
not  erroneous.  In  an  action  by  a  wife  and  child  against  saloon 
keepers  under  the  Dramshop  Act,  sec.  9  (J.  ft  A.  If  4609),  for 
damage  to  their  means  of  support,  an  instruction  that  it  is  unlawful 
to  sell  or  give  intoxicating  liquors  to  an  habitual  drunkard  or  to 
a  person  when  intoxicated  and  that  a  sale  to  such  a  person  is  a 
sale  wantonly  and  wilfully  made,  and  that  if  the  Jury  believed 
from  the  evidence  that  intoxicating  liquors  were  sold  or  given  to 
the  husband  by  the  defendants  at  a  time  when  they  knew,  or 
oncplt  to  have  known,  that  the  husband  was  intoxicated  .or  had 
become  an  habitual  drunkard,  then  such  sales  or  gifts,  if  any,  were 
unlawful,  held  not  erroneous. 

6.  iNTbxiCATiNo  LIQUOBS,  |  263* — When  instruction  is  not  erro* 
"MWks  as  not  conforming  with  pleadings.  In  an  action  by  a  wife  and 
child  against  saloon  keepers  under  the  Dramshop  Act,  sec.  9  (J.  ft. 
^  T  4609),  for  damage  to  their  means  of  support  due  to  the  in- 
toxication of  the  husband,  an  objection  to  an  instruction  that  it 
<lld  not  limit  the  time  when  the  defendants  gave  or  sold  intoxicating 

•8««  nUaolt  NotM  DlffMl,  Vols.  XI  to  XT,  mnd  Oiimii]«tiTe  Qoartorly, 
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liquors  to  the  husband  to  the  time  alleged  in  the  declaration,  held 
untenable  where  there  was  no  evidence  of  sale  by  either  defendant 
other  than  those  set  out  In  the  declaration  and  the  instruction 
expressly  limited  the  Jury  to  the  sales  shown  by  the  evidence. 

6.  Intoxicating  liquobs,  §  225* — when  evidence  is  sujQficient  to 
sustain  verdict  in  action  for  loss  of  support.  The  Dramshop  Act, 
sec.  9  (J.  &  A.  H  4609),  gives  an  action  to  a  wife  and  child  against 
saloon  keepers  selling  intoxicating  liquor  to  the  husband  for  dam- 
age to  loss  of  support  resulting  from  intoxication  from  liquor  or 
otherwise,  and  evidence  which  establishes  intoxication  will  sus- 
tain a  verdict  for  the  plaintiffs  even  though  it  is  not  shown  to  be 
habitual. 

7.  Pleading,  }  447* — when  objection  that  more  is  declared  upon 
than  is  proved  is  unavailable.  Where  enough  is  proved  to  estab- 
lish a  right  of  action  it  is  no  objection  that  more  is  declared  upon, 
as  the  matter  not  proved  may  be  treated  as  surplusage. 

8.  Intoxicating  liquobs,  §  253* — when  instruction  in  action  by 
wife  and  child  for  loss  of  means  of  support  is  not  erroneous  cu 
allowing  recovery  greater  than  declared  on  in  declaration.  In  an 
action  under  the  Dramshop  Act,  sec.  9  (J.  ft  A.  If  4609),  by  a  wife 
and  child  against  saloon  keepers  for  damage  to  their  means  of  sup- 
port due  to  intoxication  of  the  husband  and  father,  held  that  an 
instruction  allowing  recovery  for  injury  to  property  as  well  as 
means  of  support  was  not  erroneous,  although  the  declaration 
counted  only  on  injury  to  the  latter,  the  Jury  having  been  confined 
to  what  they  believed  from  the  evidence,  and  there  being  nothing 
in  the  record  tending  to  show  injury  to  property. 

9.  Intoxicating  liquors,  $  250* — when  instruction  on  right  to 
recover  exemplary  damages  in  action  for  loss  of  support  is  not 
erroneous.  An  action  under  the  Dramshop  Act,  sec.  9  (J.  ft  A. 
^  4609),  by  a  wife  and  child  against  saloon  keepers  for  damage  to 
their  support  due  to  the  intoxication  of  husband  and  father,  an 
Instruction  that  if  the  Jury  believed  from  all. the  circumstances 
that  plaintiffs  ought  to  recover  exemplary  damages,  they  might, 
if  they  saw  fit,  in  addition  to  the  actual  damages,  assess  such 
further  sum  as  exemplary  damages  as  they  believed  from  all 
the  circumstances  in  evidence  in  the  case  that  plaintiffs  were 
entitled  to,  held  not  erroneous  because  not  explaining  to  the  Jury 
in  what  circumstances  exemplary  damages  were  allowable,  such 
objection  being  met  by  another  instruction. 

10.  Instructions,  §  10* — «?/wU  instruction  must  contain.  It  is 
not  necessary  to  state  all  the  principles  of  law  relative  to  one 
subject  in  one  instruction. 


•See  Illlnote  Notes  Dl|re»t,  Vol».  XI  to  XV,  ftnd  Camulatlve  Qiuuteiiy, 
topic  and  lection  number. 
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11.  Intoxicating  liquors,  §  250* — when  instruction  on  Uahility 
of  Mloon  keepers  for  act  of  servant  in  action  for  loss  of  support 
is  not  erroneous.  In  an  action  under  the  Dramshop  Act,  sec.  d 
{1.  k  Jl  %  4609),  by  a  wife  and  child  against  saloon  keepers  for 
lo8s  of  support  due  to  the  intoxication  of  the  husband  and  father 
an  instruction  that  the  defendants  were  liable  for  the  acts  of  their 
servants  held  not  objectionable  as  tending  to  mislead  the  Jury  into 
allowing  exemplary  damages,  even  though  the  defendants  had  for- 
bidden the  sales  where,  in  the  only  instruction  on  exemplary 
damages,  the  court  instructed  the  Jury  that  the  right  to  such 
damages  depended  upon  the  finding  that  the  conduct  of  defendants 
was  wanton  and  in  wilful  disregard  of  the  plaintiffs'  rights. 

12.  Intoxicating  liquors,  8^  254* — when  requested  instruction 
w  liaJHlity  of  codefendant  for  exemplary  damages  is  properly  re- 
fused as  misleading.  In  an  action  by  a  wife  and  child  under  the 
Dramshop  Act,  sec.  9  (J.  ft  A.  H  4609),  against  saloon  keepers  to 
recoTer  for  loss  of  support  due  to  intoxication  of  the  husband  and 
father,  a  requested  Instruction  that  if  one  defendant  was  guilty  of 
conduct  which  would  permit  exemplary  damages  and  the  other  not, 
then  the  Jury  could  only  assess  "such  damages  as  you  find  the 
defendant  least  at  fault  is  liable  for,"  held  properly  refused  as 
being  ambiguous  and  misleading. 

13.  Intoxicating  liquors,  §  254* — when  requested  instruction  on 
period  of  intoxication  that  can  be  considered  is  properly  refused. 
In  an  action  by  a  wife  and  child  under  the  Dramshop  Act,  sec. 
0  (J.  A  A.  K  4609),  to  recover  damages  for  the  loss  of  support 
due  to  intoxication  of  the  husband,  a  requested  instruction  that 
the  Jury  should  not  consider  habitual  intoxication  of  the  husband 
at  any  time  or  period  other  than  the  time  or  period  during  which 
it  was  proven  by  the  evidence  that  the  defendants  or  either  of 
them  sold  or  gave  intoxicating  liquors  to  him,  held  properly  re- 
fused. 

14.  -Intoxicating  liquors,  §  254* — when  requested  instruction 
that  no  recovery  may  be  had  unless  habitual  intoxication  is  shown 
if  properly  refused.  In  an  action  under  the  Dramshop  Act,  sec.  9 
f  J.  ft  A.  %  4609),  to  recover  damages  for  loss  of  support  due  to 
the  Intoxication  of  the  husband  and  father,  a  requested  Instruction 
that  no  recovery  could  be  had  unless  habitual  intoxication  was 
shown,  held  properly  refused,  as  recovery  might  be  had  for  dam- 
ages caused  by  intoxication,  even  though  it  had  J)een  shown  to  be 
habitual 

*8m  minofti  NoftM  Dlffest,  Vols.  XI  to  XT.  and  CnmnlfttiTe  Qaarterly,  «uae 
togle  wad  Metiom  number. 
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Weiss  Y.  Clamitz  et  aL,  203  IlL  App.  246. 


Louis  Weiss,  Plaintiff  In  Error,  y.  Max  Glamltz  and 
Amelia  Clamitz,  Defendants  in  Error. 

Gen.  No.  21,461.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  and  judgment  here.  Opinion 
Aled  January  17,  1917, 


Statement  of  the  Case. 

Action  by  Louis  Weiss,  plaintiflF,  against  Max  Cla- 
mitz and  Amelia  Clamitz,  defendants,  to  recover 
earnest  money  paid  under  a  contract  for  a  sale  of  cer- 
tain real  property.  From  a  judgment  against  bim  for 
costs,  plaintiflF  brings  error. 

The  contract  provided,  among  other  things,  that  the 
land  should  be  subject  to  an  incumbrance  of  $3,500,  of 
which  $500  was  to  be  payable  in  July,  1913,  and  the 
balance  in  1917.  Upon  an  examination,  it  appeared 
that  the  property  was  subject  to  an  incumbrance  of 
$3,500,  of  which  $500  was  payable  August  7, 1914,  $500 
August  7,  1915,  and  the  balance  in  1917.  Plaintiff 
gave  notice  to  the  defendants  that  he  elected  to  stand 
on  his  contract,  and  must  have  a  conveyance  subject 
only  to  the  incumbrance  therein  provided  for.  No  such 
conveyance  was  tendered. 

Fleck,  Kaveney  &  Bubkb,  for  plaintiflF  in  error; 
William  Reeda,  of  counsel. 

No  appearance  for  defendants  in  error. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deeislon. 

t  Vendor  and  pubohaseb,  {  81* — what  does  not  constitute  waiver 

of  condition  in  contract, '  Where  a  contract  for  the  sale  of  land 
proFldes  that  the  land  shall  be  subject  to  a  specified  Incumbrance, 
an  agreement  to  change  the  terms  of  the  contract  so  as  to  permit 
an  incumbrance  materially  different  from  the  one  originally  pro- 
vided for  does  not  constitute  a  waiver  of  the  condition. 

2.  BviDKNCE,  I  322* — when  parol  evidence  inadmisHhle  to  vary 
term  of  contract.  Where  a  contract  for  the  sale  of  real  property 
providea  that  the  land  shall  be  subject  to  a  specified  incumbrance, 
psTBble  at  specified  periods,  evidence  that  an  agreement  to  change 
the  terms  of  the  contract  so  as  to  permit  an  incumbrance  materially 
dtSerent  from  the  one  originally  provided  for  is  inadmissible  as 
an  attempt  to  vary  the  terms  of  a  written  document  by  parol  evi- 
dence. 

8,  Yekdob  Ain>  FUBCHASEB,  f  325* — when  purchaser  i$  entitled 
to  repayment  of  earnest  money.  Where  a  contract  for  the  sale  of 
real  estate  provides  that  the  land  shall  be  subject  to  a  specified 
incumbrance  payable  at  specified  periods,  and  the  vendor  is  unable 
to  famish  a  conveyance  subject  only  to  such  incumbrance  within 
the  time  stipulated  by  the  contract,  the  purchaser  is  not  in  default 
and  is  entitled  to  recover  earnest  money  deposited  under  the  con- 
tract 

4.  Affbal  and  bbbob,  {  1810* — when  final  judgment  will  he  en- 
tersd  in  Appellate  Court  upon  reversal.  Where,  in  an  action  by 
the  purchaser  of  real  estate  against  a  vendor  to  recover  earnest 
money  paid  under  the  contract,  there  is  no  dispute  in  regard  to  the 
amonnt.  the  Appellate  Court  upon  reversing  a  judgment  for  de- 
fendant will  enter  final  judgment  for  the  amount  claimed. 

*Bm  lUtaMis  MotM  Disvttt  Vol*.  XI  to  XV.  and  CumulatiTe  Qnarterlj, 
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Clinton  y.  Royal,  203  IlL  App.  248. 


6.  E.  Clinton,  Defendant  in  Error,  t.  Bhoda  Boyal, 

Plaintiff  in  Error. 

Gen.  No.  21,474.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
January  17,  1917.     Rehearing  denied  January  29,  1917. 

Statement  of  the  Case. 

Action  by  G.  E.  Clinton,  plaintiff,  against  Bhoda 
Royal,  defendant,  on  two  judgment  notes  for  $250 
each,  drawn  by  defendant  and  made  payable  to  one 
Seaver,  and  by  him  indorsed  in  blank.  From  a  judg- 
ment against  him  on  a  directed  verdict,  defendant 
brings  error. 

The  notes  in  question  were  judgment  notes  signed 
by  the  defendant,  and  on  the  back  of  each  appeared  the 
following  order : 

''Chicago,  111.  March  14th,  1914. 

' '  Treasurer 

Young  Buffalo  Wild  West  Co. 
*' Please  pay  to  the  order  of  Vernon  C.  Seaver  Two 
Hundred  and  Fifty  ($250.00)  Dollars,  and  charge  same 
to  my  1913  account. 

Rhoda  Eoyal.'' 
The  date  and  the  amount  named  in  those  orders  were 
identical  with  the  date  and  the  amount  named  in  the 
promissory  notes. 

The  defendant  testified  that  the  Young  Buffalo 
Wild  West  Company  owed  him  $1,700  for  services  dur- 
ing, the  year  1913 ;  that  he  considered  Seaver  as  the 
owner  of  the  show;  that  he  had  done  all  his  business 
with  him;  that  at  the  time  the  notes  were  made,  Sea- 
ver gave  him  $500  on  account,  and  expressly  agreed  to 
look  to  the  show  for  reimbursement,  and  that  defend- 
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ant  would  not  have  to  pay  the  notes;  that  he  (Seaver) 
would  get  the  $500  from  the  show ;  that  the  defendant 
was  about  to  attach  the  show  for  the  amount  due  him, 
and  that  Seaver  advanced  the  $500  with  the  tacit  un- 
derstanding that  the  attachment  would  not  be  made, 
and  that  it  was  not  made,  and  that  he  credited  the 
account  of  the  show  with  the  $500  which  he  had  re- 
ceived. All  of  this  testimony  was  stricken  out.  Coun- 
sel for  defendant  also  made  the  following  offer : 

**Tour  Honor,  I  want  to  show  the  schedules  filed  and 
sworn  to  on  behalf  of  the  Wild  West  Company,  a  cor- 
poration in  bankruptcy,  that  they  scheduled  their  in- 
debtedness to  this  defendant  at  $1,200,  showing  the 
payment  less  the  $500  which  appears  upon  these 
notes/' 

This  offer  was  objected  to,  and  the  evidence  excluded 
as  unmaterial. 

Adolph  Marks,  for  plaintiff  in  error. 

Whbelock,  Newey  &  Mackenzie,  for  defendant  in 
error. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  §  251* — when  purchaser  after  maturity 
V}ithout  conHderation  is  charged  with  notice  of  defenses  pleadable 
against  payee,  A  purchaser  of  judgment  notes  after  maturity  and 
without  consideration  is  charged  with  notice  of  any  defenses  plead- 
able against  the  payee,  unless  title  is  procured  from  a  person  stand- 
ing in  the  position  of  a  bona  fide  purchaser  without  notice. 

2.  BiLLB  AND  NOTES,  §  18* — When  designation  of  particular  ao- 
count  to  he  debited  with  amount  of  judgment  notes  does  not  ren' 
der  them  conditional.  Under  the  Negotiable  Instruments  Law,  sec. 
V  (J.  A  A.  f  7642),  notations  on  the  backs  of  Judgment  notes 
designating  a  particular  fund  to  be  debited  with  the  amounts  of 
the  notes  do  not  render  the  notes  conditional. 

.  J!^  nUnoli  Notes  mgesC  Vols.  XI  to  XT,  uid  CnmiiUittve  Qoartoriy,  mibo 


250  Appellate  Coubts  of  Illtnois. 

Corrigan  v.  North  American  Union,  203  III  App.  250. 

3.  Bills  and  notes,  f  431* — when  parol  evidence  U  inadmUHhle. 
Evidence  as  to  a  conversation  had  at  the  time  notes  are  executed 
is  inadmissible  for  the  purpose  of  varying  the  terms  of  the  notes 
themselves,  or  for  the  purpose  of  showing  an  agreement  that  de- 
fendant would  not  be  liable  according  to  their  terms. 

4.  6iiX8  AND'  NOTES,  §  426* — tohen  hankruptcif  scheduleM  are 
erroneously  excluded  in  action  on  judgment  notes,'  In  an  action 
on  two  judgment  notes  given  by  an  employee  of  a  circus  to  the 
manager  thereof,  on  the  backs  of  which  were  notations  directing 
the  treasurer  of  the  company  to  pay  to  the  manager  the  amounts 
thereof  and  charge  to  the  maker's  account,  and  there  was  evidence 
that  the  manager  had  expressly  agreed  to  look  to  the  circus  for 
reimbursement  and  that  defendant  would  not  have  to  pay  the 
note,  held  that  schedules  filed*  in  bankruptcy  by  the  circus  com- 
pany showing  that  the  indebtedness  to  the  defendant  had  been 
reduced  by  the  amount  of  such  notes  were  admissible  in  evidence, 
especially  in  view  of  the  fact  that  the  payee  had  the  entire  control 
and  management  of  all  the  affairs  of  the  bankrupt  company. 


Bridget  Corrigan,  Defendant  in  Error,  y.  North  Amerl- 

ean  Union,  PlaintiflF  in  Error. 

Gen.  No.  21,490.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  J.  J.  Sullivan, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1915.    Affirmed.     Opinion  filed  January  17,  1917. 

Statement  of  tlie  Case. 

Action  by  Bridget  Corrigan,  plaintiff,  against  North 
American  Union,  defendant,  to  recover  on  a  benefit 
policy  issued  to  one  George  Whelan.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  brings  error. 

C.  V.  Donovan,  for  plaintiff  in  error. 

•8m  Uliapis  Notes  Dlsert,  Vols.  XI  to  XV.  and  Comvlaav*  QMrlarij, 
toiMio  MMl  MCtlon  number. 
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Timothy  J.  Fell,  for  defendant  in  error ;  Hermann 
P.  Haase,  of  connsel. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  IiTSuiUNCE,  8  789* — when  evidence  is  inauUMent  to  show  that 
imwred  vhu  engaged  in  prohibited  occupation  of  bartender.  In  an 
action  on  a  mutnal  benefit  Insurance  policy,  evidence  held  Insuffl* 
dent  to  Bbow  that  insured,  who  had  been  In  the  habit  of  frequenting 
his  brother's  saloon,  had  been  engaged  In  the  prohibited  occupation 
of  bartender. 

2.  Insurance,  (  789* — when  person  occasionaJly  selling  liquor 
ii  not  engaged  in  prohibited  occupation  of  bartender.  Casual  sales 
of  llqnor  made  from  time  to  time  In  a  brother's  saloon  by  one 
not  employed  for  the  purpose  and  receiving  no  compensation  there- 
for do  not,  as  a  matter  of  law,  constitute  him  a  person  engaged 
in  the  occupation  of  bartender  in  violation  of  a  provision  of  a 
mntoal  benefit  insurance  policy. 


Edward  Hudson,  Defendant  in  Error,  y.  Ben  Marks 

et  al.,  PlaintiflFs  in  Error, 

Gen.  No.  21,553.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  January  17, 
1917.    Rehearing  denied  January  29,  1917. 

Statement  of  the  Case. 

Action  by  Edward  Hudson,  plaintiff,  against  Ben 
Marks,.  D.  S.  Marks,  Emanuel  Mendelson  and  I.  Lip- 
sey,  defendants,  to  recover  rent  under  a  lease.    From 

^  *U9  nunob  NotM  DlsMt,  VoU.  JLl  to  XV,  fm4  C^mnuli^tlTe  Qiuurterly,  nmp 
fifk  M4  ifetHp  nvmhvfi  ^  ^    ...^ 
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the  denial  of  the  motion  to  vacate  a  judgment  against 
defendants  entered  by  confession  under  a  power  of  at- 
torney, reserved  to  plaintiff  in  the  lease,  defendants 
bring  error. 

Levy  &  Levy,  for  plaintiffs  in  error. 

Fbederiok  a.  Brown  and  Raymond  S.  Prtjitt,  for 
defendant  in  error ;  John  G.  McDonald,  of  counsel. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  LiAi7Dix>BD  AND  TENANT,  §  310* — When  receipt  of  rent  foith 
knoioledge  of  illegal  use  of  premiaea  does  not  constitute  defense 
to  action  on  lease.  It  Is  not  a  defense  to  an  action  by  a  landlord 
against  lessees  on  a  lease  for  rent  that  the  lessor  received  rent 
with  the  knowledge  that  the  premises  had  been  used  for  immoral 
purposes  where  it  is  not  shown  that  he  acquiesced  in  such  use  or 
permitted  the  occupants  to  continue  the  use  of  the  premises  for 
such  a  purpose. 

2.  Judgment,  §  82* — when  judgment  ty  confession  toill  not  6c 
vacated,  A  Judgment  by  confession  will  not  be  vacated  unless 
the  affidavit  on  which  it  is  based  sets  out  facts  which,  if  true, 
would  in  themselves  constitute  a  defense. 

3.  Judgment,  §  82* — how  affidavits  filed  in  support  of  motion 
to  vacate  judgment  hy  confession  must  he  construed.  Affidavits 
filed  in  support  of  a  motion  to  vacate  a  Judgment  by  confession 
must  be  construed  most  strongly  against  the  party  making  the 
application. 

4.  JuDGME^TT,  §  82* — when  affidavit  in  support  of  motion  to  va- 
cate judgment  hy  confession  is  insufficient.  An  affidavit  filed  in 
support  of  a  motion  to  vacate  a  Judgment  by  confession  on  a  lease 
which  stated  that  the  assignees  of  the  lease  used  the  premises 
as  a  house  of  ill  fame,  that  the  use  of  such  premises  by  the  as- 
signees for  such  purpose  was  with  full  knowledge  and  notice 
thereof  on  the  part  of  the  plaintiff,  and  that  the  plaintiff  accepted 
certain  payments  of  rent  knowing  the  money  paid  to  him  was  the 
proceeds  of  the  unlawful  and  immoral  uses  to  which  said  premises 
were  devoted,  held  insufficient. 

«See  Iliinois  Notes  Dlsrest,  Vols.  XI  to  XV,  and  Cmnalative  Quarterly. 
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W.  R  Crane  and  0.  F.  Crane,  trading  as  W.  B.  Crane  & 
Company,  Defendants  in  Error,  y.  James  M.  Taft, 
Plaintiff  in  Error. 

Gen.  No.  21,580. 

1.  Casszebs,  I  74* — tohat  is  duty  of  carrier  as  to  forwarding  of 
goods  when  route  is  specified,  A  carrier  who  undertakes  to  carry 
tlie  goods  of  a  shipper  to  a  point  named  and  then  forward  them 
bj  glyen  route  to  the  destination  is  bound  to  forward  them  over 
the  route  named  unless  unforeseen  circumstances  Justify  a  change 
in  the  route. 

2.  Cajuoebs — uyhat  is  duty  of  connecting  carrier  as  to  accept- 
ance  and  carriage  of  goods  contrary  to  specified  route.  Where 
goods  are  tendered  to  a  carrier  by  another  carrier  In  lawful  pos- 
session. It  is  Its  duty  to  accept  and  carry  them  even  though 
a  different  route  be  named. 

3.  Cabruss,  g  209* — when  connecting  carrier  is  entitled  to  lien 
vpon  goods.  Where  goods  are  delivered  to  an  Initial  carrier  by  the 
shipper  wKh  directions  that  they  be  shipped  by  specified  route  and, 
In  violation  of  such  Instructions,  are  turned  over  to  a  connecting 
carrier  and  taken  by  a  dlfTerent  route  thereon  to  the  destination, 
snch  connecting  carrier  is  entitled  to  a  Hen  upon  the  goods  for 
its  freight  charges. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Stelk, 
Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the 
October  term,  1915.  Reversed  and  remanded.  Opinion  filed  Janu- 
ary 17,  1917. 

Worth  E.  Caylor,  for  plaintiflf  in  error. 

W.  Tudor  ApMadoc,  for  defendants  in  error. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

In  this  case,  the  defendants  in  error,  who  will  be  re- 
ferred to  hereafter  as  plaintiffs,  recovered  a  judgment 
against  the  plaintiff  in  error,  hereafter  referred  to  as 
defendant,  in  a  replevin  suit  brought  to  recover  two 
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carloads  of  lumber.  The  judgment  was  for  the  return 
of  the  property  and  nominal  damages.  It  is  to  reverse 
this  judgment  that  the  writ  of  error  is  sued  out.  The 
facts  were  stipulated  to  be  that  the  plaintiffs  had 
shipped  the  lumber  in  question  from  Salt  Lick,  Ken- 
tucky, under  a  uniform  bill  of  lading  by  which  the 
property  was  consigned  to  themselves  at  Chicago,  and 
the  route  expressly  stated.  After  the  initial  carrier 
had  taken  the  cars  over  its  line  to  Cincinnati,  Ohio,  it 
disregarded  the  route  specified  and  turned  them  over 
to  a  railroad  not  named  in  the  bill  of  lading,  which 
carried  them  to  their  destination  in  Chicago.  The 
plaintiffs,  as  consignees,  refused  the  freight  when  ten- 
dered, and  thereupon  the  final  carrier  deposited  the 
contents  with  the  defendant,  who  placed  them  in  his 
warehouse.  When  the  plaintiffs  demanded  the  lumber 
of  him,  and  he  refused  to  surrender  it  without  a  pay- 
ment of  charges,  they  brought  this  replevin  suit.  The 
plaintiffs  did  not  offer  to  pay  or  tender  payment  to 
any  person  or  corporation  of  any  amount  whatever  for 
the  transportation  of  this  lumber  or  the  warehouse 
charges.  No  question  has  been  made  of  the  right  of 
the  defendant  to  retain  the  lumber  if  the  final  carrier 
had  a  lien  for  its  charges,  nor  as  to  the  right  of  the 
plaintiffs  to  recover  possession  of  the  lumber  without 
the  payment  of  such  warehouse  charges  if  the  final  car- 
rier had  no  lien ;  the  sole  question  is,  as  to  whether  the 
final  carrier  had  a  lien  for  the  transportation  charges. 

While  cases  have  been  cited,  none  appears  to  be  in 
point,  and  it  would,  therefore,  seem  to  be  a  matter  of 
first  impression,  which  must  be  governed  by  the  gen- 
eral principles  applicable  to  carriers. 

A  carrier  who  undertakes  to  carry  the  goods  of  a 
shipper  to  a  point  named,  and  then  forward  them  by  a 
given  route  to  their  destination,  is  bound  to  forward 
them  over  the  route  named,  unless  there  are  unfore- 
geqp  circumstapc^s  which  justify  a  change  in  the  rout^. 
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The  question,  then,  is,  what  is  the  duty  of  an  interme- 
diate or  final  carrier  where  goods  are  tendered  it  by  a 
carrier  when  the  bill  of  lading  shows  that  the  con- 
signor has  routed  them  over  another  linet  Is  it  its 
duty  to  refuse  the  shipment  until  the  tendering  car- 
rier has  produced  evidence  which  satisfies  it  that  the 
facts  and  circuQistances  are  such  as  to  authorize  a  di- 
version from  the  route  named  t  It  is,  of  course,  the 
duty  of  a  common  carrier  at  common  law  and,  in  in- 
terstate shipments,  under  the  acts  passed  to  regulate 
mterstate  commerce,  to  receive  and  carry  goods  when 
tendered  by  those  having  them  in  their  lawful  i)osses- 
sion  and  under  their  control.  While  an  initial  carrier 
iutrusted  and  charged  with  the  duty  of  forwarding 
goods  to  their  destination  has  express  authority  to  for- 
ward them  over  the  route  named  in  the  bill  of  lading,  it 
is  also  within  the  scope  of  its  implied  authority  to  make 
changes  in  that  route  if  the  facts  and  circumstances 
are  such  as  to  make  it  necessary,  and  the  question  of 
whether  the  original  route  shall  be  followed  or  another 
selected  is  one  between  the  shipper  and  the  original 
carrier.  When,  therefore,  goods  are  tendered  to  a  con- 
necting carrier  by  a  carrier  in  possession,  we  think  it  is 
clearly  its  duty  to  accept  them  and  carry  them  to  their 
destination,  and  that  it  is  not  justified  in  refusing  so 
to  do  until  express  authority  to  make  the  change  in  the 
route  is  shown,  or  until  evidence  is  heard  on  the  ques- 
tion of  the  initial  carrier's  right  to  change  the  route. 
In  other  words,  we  think  that  where  goods  are  ten- 
dered to  a  carrier  by  another  carrier  in  lawful  posses- 
sion, it  has  a  duty  to  accept  and  carry  them,  even 
though  a  different  route  be  named.  To  hold  otherwise 
would  be  to  cause  endless  confusion  and  delay.  We 
are,  therefore,  of  the  opinion  that  the  final  carrier  in 
the  case  at  bar,  in  accepting  and  carrying  the  goods  to 
their  destination,  did  only  what  the  law  required  of  it, 
and  that  it  was  entitled  to  a  lien  upon  the  goods  for  its 
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lawful  charges.  If  the  initial  carrier,  who  acted  as  the 
agent  for  the  shipper  in  the  matter  of  forwarding  the 
goods,  violated  his  contract  by  making  an  nnanthorized 
diversion,  it  is  responsible  to  the  plaintiffs  for  the 
damages  resulting  therefrom,  and  liable  to  such  pen- 
alties as  it  may  have  incurred.  As  the  trial  court 
allowed  a  recovery  of  the  property  without  any  tender 
of  the  lawful  warehouse  charges  or  of  the  charges  due 
the  final  carrier,  we  are  of  the  opinion  that  the  judg- 
ment is  erroneous.  The  judgment  is,  therefore,  re- 
versed and  the  cause  will  be  remanded  to  the  Municipal 
Court. . 

Reversed  and  remcmded. 


Frank  Alford,  Defendant  In  Error,  v.  Antonla  Lam- 
bert, Plaintiff  in  Error. 

Gen.  No.  21,592.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs  N. 
GooDNOW,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
January  17,  1917. 

Statement  of  the  Case. 

Action  by  Frank  Alford,  plaintiff,  against  Antonia 
Lambert,  defendant,  to  recover  the  sum  of  $836  al- 
leged to  be  due  plaintiff  for  work  as  janitor  for  twenty 
months  at  $35  a  month,  and  other  items,  including  $21 
for  borrowed  money.  From  a  judgment  for  plaintiff 
for  $836,  defendant  brings  error. 

Emil  a.  Meyer  and  Edwabd  H.  Mobbis^  for  plaintiff 
in  error. 


Chicago — Pibst  District — January,  1917.       257 

Forler  v.  Butts,  203  111.  App.  257. 

CoMBBFOBD  &  CoHEN,  f OT  defendant  in  error. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  Witnesses,  §  41* — when  hrcshand  is  competent  loitness  for  wife. 
In  an  action  concerning  the  separate  estate  of  a  wife,  her  husband 
is  a  competent  witness  for  her. 

2.  Master  and  sebvant,  §  82* — when  evidence  as  to  amount  of 
work  done  hjy  servant  is  admissible.  In  an  action  by  a  janitor  of 
an  apartment  building,  consisting  of  fifteen  flats,  to  recover,  among 
other  things,  for  his  services  for  twenty  months  at  $35  per  month, 
where  the  defense  was  that  defendant  had  not  agreed  to  pay  plain- 
tiff anything  and  that  he  simply  worked  for  his  board  and  lodging, 
and  it  appeared  that  defendant's  husband  also  worked  in  the  build- 
ing, held  that  evidence  as  to  the  amount  of  work  which  plaintiff 
did  during  the  term  he  was  with  defendant  was  admissible  for 
consideration  In  determining  whether  a  contract  had  been  entered 
into  for  the  payment  of  the  sum  claimed  per  month. 


John  Forler,  Plaintiff  in  Error,  y.  E.  B.  Butts,  Defend- 
ant in  Error. 

Gen.  No.  21,622.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  January  17, 
1917. 

Statement  of  the  Case. 

Action  by  John  Forler,  plaintiff,  against  E.  E.  Butts, 
defendant,  on  two  promissory  notes  aggregating  $590. 
Prom  a  judgment  in  favor   of  defendant,  plaintiff 

brings  error. 

"  ,  ..         —  
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These  checks  were  given  on  a  Monday,  and  plaintiff 
failed  to  deposit  them  in  the  bank  in  Chicago  until 
.  Wednesday  or  Thursday,  and  this  resulted  in  a  failure 
to  present  them  to  the  bank  in  Niles,  Michigan,  on 
which  they  were  drawn,  until  Saturday,  the  day  the 
bank  closed  its  doors.  The  defendant  had  on  deposit 
with  the  bank  at  the  time  of  its  failure  an  amount  in 
excess  of  the  amount  of  the  checks.  The  evidence 
further  disclosed  that  it  takes  about  two  and  a  half 
hours  to  travel  by.  rail  from  Chicago,  where  the  trans- 
action took  place,  to  Niles,  Michigan. 

Plaintiff,  however,  contended  that  as  the  defendant 
wrote  him  on  the  day  of  the  bank's  failure,  saying  that 
he  hoped  the  checks  had  been  paid,  and,  if  not,  he  (de- 
fendant) was  out  that  amount,  and  also  in  a  conversa- 
tion with  plaintiff  agreed  to  give  a  note  for  the  amount 
of  the  checks,  that  these  promises  revived  defendant's 
obligation  without  any  further  consideration,  and  that 
it  was  immaterial  whether  defendant  knew  that  by  the 
rules  of  law  the  negligence  of  plaintiff  to  deposit  the 
checks  promptly  would  discharge  him. 

Edwaed  a.  Meohling,  for  plaintiff  in  error, 

James  Nicholas  Lobbnz,  for  defendant  in  error; 
John  W,  Lyddiok,  of  counsel. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  §  283* — when  debt  is  extinguished  hy  unrea- 
sonahle  delay  in  presentation  of  checks,  A  delay  of  five  days  in 
presentation  of  checks  for  payment,  held  to  be  unreasonable  and 
to  constitute  a  payment  or  extinguishment  of  debt  for  which  the 
checks  were  drawn,  where  the  bank  on  which  they  were  drawn 
failed  before  the  checks  were  presented  for  payment. 

•8m  Illinois  Notes  ntsect.  Tola.  XI  to  XV,  and  OvmnUttTe  QuHfiriy* 
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2.  Bills  aito  notes,  §  291* — when  new  promise  t>y  drawer  does 
not  constitute  waiver  of  discharge  by  failure  to  present  checks  for 
payment  within  reasonable  time.  A  new  promise  by  a  maker  of 
checks  who  is  discharged  from  liability  because  of  the  unreason- 
able delay  of  the  payee  thereof  in  presenting  the  checks  to  the 
bank  on  which  they  were  drawn  for  payment,  which  is  made 
without  a  full  knowledge  of  the  facts  out  of  which  the  discharge 
arose,  does  not  constitute  a  waiver  of  the  defense  of  delay  in  pres- 
entation  of  the  checks  for  payment. 


City  of  Chicago^  Defendant  In  Error^  y.  J.  J.  Moser^ 

Plaintiff  in  Error. 

Gen.  No.  21^707.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Mahonet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.     Reversed.     Opinion  filed  January  17, 

1917. 

Statement  of  the  Case. 

Action  by  the  City  of  Chicago,  plaintiff,  against  J.  J. 
Moser,  defendant,  to  recover  for  alleged  violation  of 
section  2012  of  the  Municipal  Code  relative  to  breach 
of  the  peace.  From  a  judgment  for  the  plaintiff  for 
one  dollar  and  costs,  defendant  brings  error. 

J.  J.  MosBB,  for  plaintiff  inerror. 

Samtjbl  a.  Ettelson  and  Harry  B.  Miller,  for  de- 
fendant in  error;  Daniel  Webster,  of  counsel. 

Me.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

*86e  IUIboU  NotM  DlsMt,  Vols.  XI  to  XY,  and  ConraUttTe  Qwurterly,  ■ame 
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Abstract  of  the  Decision. 

1.  Evidence,  §  221* — when  hearsay  inadmissible.  A  refusal  by 
the  court  upon  motiou  to  strike  out  hearsay  evidence,  held  re- 
versible error. 

2.  Tbiai^  §  45* — when  remarks  by  trial  judge  constitute  r  ever  si- 
hie  error.  Obviously  improper  and  prejudicial  remarks  by  the 
presiding  Judge  at  a  trial  before  a  Jury  constitute  reversible  error. 

3.  Breach  of  the  peace,  §  1* — what  does  not  constitute  breach 
of  peace.  Where  a  person  In  possession  of  a  ticket  which  entitled 
him  to  become  a  passenger  on  a  certain  railroad  passed  through 
its  entrance  gates  without  force  but  refused  to  have  his  ticket 
punched  in  the  honest  belief  that  the  railroad  company  had  no 
right  to  insist  upon  cancellation  of  a  fare  until  it  was  apparent 
that  transportation  would  be  furnished,  held  that,  although  a  tres- 
pass, this  was  not  a  violation  of  section  2012  of  the  Municipal 
Code  of  th^  City  of  Chicago,  providing,  in  effect,  that  all  persons 
who  shall  make,  aid,  countenance  or  assist  in  making  any  form 
of  noise,  riot,  disturbance,  breach  of  the  peace,  or  a  diversion 
tending  to  a  breach  of  the  peace,  within  the  limits  of  said  city, 
shall  be  subject  to  a  fine  of  not  less  than  one  dollar  nor  more 
than  two  hundred  dollars. 

4.  Cabbiebs — when  may  eject  trespasser  from  station.  A  rail- 
road has  the  right  to  make  reasonable  rules  and  regulations  for 
the  conduct  of  its  business,  and  a  person  entering  its  station  in 
contravention  of  such  a  rule  or  regulation  is  a  trespasser  and  may 
rightfully  be  ejected  by  the  railroad,  using  no  more  force  than 
necessary,  notwithstanding  the  fact  such  person  may  have  acted 
upon  a  claim  of  right  made  in  good  faith. 

5.  Appeal  and  erbob — when  bill  of  exceptions  is  sufficient,  A.  bill 
of  exceptions  filed  in  an  action  based  upon  a  municipal  ordinance 
is  sufficient  although  it  contains  no  copy  of  the  ordinance  where 
its  substance  was  stated  in  an  instruction  given  to  the  Jury  to 
which  no  exception  was  made  or  preserved,  and  particularly  where 
the  offense  for  which  the  defendant  was  tried  was  fully  disclosed 
by  the  sworn  complaint  filed  in  the  trial  court  and  by  the  state- 
ment of  counsel  for  the  city  preserved  in  the  bill. 
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Weiss  et  al.  v.  Corn,  203  111.  App.  261. 


Henry  Weiss  and  Samuel  8.  Schwartz,  Defendants  in 
Error,  v.  S.  A.  Corn,  Plaintiff  in  Error. 

Gen.  No.  21,276.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacx)b  H. 
HopKiNB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  Judgment.  Opinion  filed 
January  17,   1917. 

Statement  of  the  Case. 

Action  by  Henry  Weiss  and  Samuel  S.  Schwartz, 
plaintiffs,  against  S.  A.  Corn,  defendant,  to  recover  the 
sum  of  $942.85  for  goods  sold  and  delivered.  From  a 
judgment  for  defendant  for  costs  upon  a  nonsuit, 
plaintiffs  bring  error. 

Mabtik  L.  Wilborn,  for  plaintiff  in  error. 

Bernard  J.  Brown,  for  defendants  in  error. 

Mr.  Justice  Taylor  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.     DlSMISSAI^   K0N8UIT   AND   DISCONTINUANCE,    8    43* — WhCU   motiOn 

for  nonsuit  is  too  late.  Where  motion  for  a  nonsuit  was  not  made 
nnti]  after  the  trial  Judge  had  stated  that  he  did  not  see  how  the 
plaintiffs  could  recover  or  what  he  could  do  but  allow  the  de- 
fendant's motion  for  a  finding  in  his  favor,  held  that  such  mo- 
tion for  a  nonsuit  was  an  admission  that  the  plaintiffs  had  been 
Informed  of  the  court's  conclusion,  and  was  too  late. 

2.  Municipal  Court  op  Chicago,  §  29* — hoto  fourth-class  case 
nust  be  decided  on  review.  Under  section  23  of  the  Municipal 
Court  Act  (J.  ft  A.  K  3335),  it  is  the  duty  of  the  Appellate  Court 
in  a  fourth-class  case  to  decide  the  case  upon  its  merits  as  appear- 
ing from  the  statement  or  stenographic  report  signed  by  the  trial 
Mge. 


.  *•••  nilBoto  Nofos  I>lt<i«t,  Vols.  XI  to  XT,  and  CumvdattTe  Quarterly,  name 
^^  voA  lecti^ii  number. 
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3.  Municipal  Court  of  Chicago,  §  29* — when  finding  of  trial 
court  uHll  not  Z>e  disturbed.  Where,  in  a  fourth-class  case  under  the 
Municipal  Court  Act,  the  evidence  was  conflicting  and  the  trial 
judge  at  the  conclusion  of  the  evidence  made  a  r6sum6  and  analysis 
of  the  effect  thereof  and  conclusion  that  the  defendant  had  estab- 
lished his  defense,  held  that  the  plaintiffs  had  failed  to  make  out 
their  alleged  case  by  a  preponderance  of  the  evidence. 


Daniel  P.  Brian  and  J.  Thurston  Brian,  copartners, 
trading  as  D.  P.  Brian  &  Son,  Defendants  in  Error, 
¥•  H.  A.  Born  Packers'  Supply  Company,  Plaintiff 
in  Error. 

Gen.  No.  21,638. 

1.  Sales,  {  388* — what  are  remedies  of  buyer  for  breach  of  toar- 
ranty.  Where  goods  are  sold  with  warranty  the  buyer  has,  on 
breach  of  the  warranty,  an  option  of  returning  the  goods  or  of 
retaining  them  and  suing  on  the  warranty. 

2.  Sales,  §  105* — when  right  to  rescind  sale  and  return  goods 
is  waived  by  buyer.  Where  the  buyer  of  goods  received  and  exe- 
cuted a  written  acceptance  of  same  as  entirely  satisfactory,  be 
thereby  waived  the  right  to  rescind  the  sale  and  return  the  goods. 

3.  Sales,  §  427* — 'When  seller  of  goods  under  conditional  sale 
contract  cannot  prevent  obtaining  of  perfect  title  by  buyer,  Wliere 
a  party  purchased  goods  upon  condition  that  title  should  remain 
in  the  seller  until  the  goods  were  paid  for,  held  that  the  seller 
could  do  nothing  to  prevent  the  buyer  from  getting  perfect  title 
upon  retaining  the  goods  and  paying  the  purchase  price. 

4.  Sales,  §  388* — when  action  is  based  on  breach  of  warranty 
and  not  on  rescission  of  contract.  Where  the  statement  of  claim 
in  an  action  of  the  fourth  class  in  the  Municipal  Court  of  Chicago 
set  up  a  sale  of  a  refrigerating  plant  and  warranty  of  same  by 
the  defendant  to  the  plaintiffs,  a  breach  of  such  warranty,  damages 
by  reason  thereof,  and  payment  of  part  of  the  purchase  price, 
under  which  evidence  of  such  breach  and  payment  was  presented 
and  instructions  given  that  the  action  was  one  for  breach  of  'war- 
ranty,  held  that  such  action  was  one  based  upon  breach  of  warranty 
and  not  one  based  upon  rescission  of  contract,   notwithstanding 

•8«e  UUnols  Notes  Dlsest,  Vols.  XI  to  XV,  and  CumiilattTe  Qwutorlj, 
topic  and  section  nomber. 
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there  was  no  evidence  of  damages  for  such  breach  and  a  verdict 
was  rendered  for  an  amount  equal  to  the  payment  shown  on  account 
of  the  purchase  price. 

5.  Sales,  |  404* — what  is  measure  of  damages  for  hreach  of  war- 
lanty.  The  measure  of  damages  for  breach  of  a  warranty  is  the 
difference  between  the  value  of  the  goods  as  warranted  and  their 
actual  value  In  their  defective  condition. 

6.  Sales,  S  404* — what  evidence  is  insufficient  as  basis  for  de- 
temination  of  damages  for  breach  of  warranty.  Evidence  of  pay- 
ment of  the  purchase  price  of  goods  sold  with  warranty  does  not 

i  constitute  of  Itself  a  sufficient  basis  for  determination  by  a  Jury 

^  of  damages  for  a  breach  of  the  warranty. 

\  7.    Sales,  §  402* — when  refusal  of  court  to  instruct  jury  as  to 

tneasure  of  damages  for  breach  of  warranty  is  error.  In  an  action 
for  damages  for  breach  of  warranty  it  was  error  for  the  court 
not  to  instruct  the  Jury,  when  requested  so  to  do,  as  to  measure 
of  damages  in  case  they  found  a  breach. 

8.    Municipal  Coubt  of  Chicago,  §  31* — when  case  reversed.    The 
statement  of  a  claim,  the  evidence,  the  instructions,  and  the  ver- 
dict .should  be  reasonably  consistent  and  all  tend  to  support  the 
judgment,  and  where  the  evidence,  the  instructions  and  the  ver- 
dict are  Irreconcilable,  the  Judgment  should  be  reversed. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  JosftpH  S. 
La  But,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
January  17,  1917.    Rehearing  denied  January  29,  1917. 

Bakeb  &  HoLDEB,  for  plaintiff  in  error. 

Paul  Wbmplb,  C.  M.  Cavenee  and  Walter  F.  Olds, 
for  defendants  in  error ;  Paul  Wemple,  of  counsel. 

Mr.  Justice  Taylor  delivered  the  opinion  of  the 
court. 

This  was  a  suit  of  the  fourth  class  begun  in  the  Mu- 

ivicipal  Court  by  Daniel  P.  Brian  and  J.  Thurston 

Brian,  copartners,  doing  business  as  D.  P.  Brian  & 

Son,  defendants  in  error  (hereinafter  referred  to  as 

plamtiffs),  against  the  II.  A.  Born  Packers'  Supply 

*8|W  lUlnolii  Note«  DlireNt,  Vols.  XI  to  XV,  and  CumnlatlTo  Quarterly,  tame 
»•»«  UMI  lectlon  number. 
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Company,  a  corporation,  plaintiff  in  error  (hereinafter 
referred  to  as  defendant),  to  recover  damages  in  the 
sum  of  $1,000,  for  an  alleged  breach  of  warranty  in 
the  sale  of  a  refrigerating  plant. 

The  plaintiffs'  statement  of  claim  alleges,  among 
gther  things,  that  on  or  about  September  12,  1911,  the 
plaintiffs  and  defendant  entered  into  a  written  con- 
tract by  which  the  defendant  sold  and  the  plaintiffs 
purchased  a  refrigerating  machine  and  equipment,  in- 
cluding a  4V2-horsepower  gasoline  engine,  for  $935; 
that  the  defendant  guaranteed  the  said  machine  to  do 
its  work  to  perfection;  that  **the  engine  furnished  by 
the  defendant  had  failed  to  operate  said  refrigerating 
plant  and  has  been  and  is  of  no  value  to  the  plaintiffs, 
and  there  has  been  a  total  breach  of  the  defendant's 
warranty  as  to  said  refrigerating  plant";  that  the 
plaintiffs  have  paid  under  said  contract  the  sum.  of 
$810.50  to  the  defendant  and  have  suffered  damage  by 
the  loss  of  the  use  of  one  of  their  own  refrigerators 
which  was  connected  with  the  said  refrigerating  plant, 
to  the  damage  of  the  plaintiffs  in  the  sum  of  $1,000. 

On  January  8,  1914,  the  plaintiffs  filed  a  more 
specific  statement  of  claim  to  which  was  attached,  a 
copy  of  the  written  contract.  The  new  statement  of 
claim  alleges,  among  other  things,  that  the  engine 
would  not  operate  the  plant;  that  the  plaintiffs  lost 
the  use  of  their  refrigerators  from  May  to  October, 
both  inclusive,  in  the  years  1912  and  1913;  that  they 
paid  the  sum  of  $57.65  for  repairs  in  an  attempt  to 
make  said  plant  operate  satisfactorily ;  that  they  have 
paid  to  the  defendant,  under  said  contract,  the  sum  of 
$810.50;  **to  the  damage  of  the  plaintiffs  in  the  sum 
of  $1,000."  On  January  16,  1914,  the  defendant  filed 
an  affidavit  of  merits  in  which  the  defendant  admits 
the  sale  and  delivery  to  the  plaintiffs  of  the  refriger- 
ating machine  pursuant  to  the  above-mentioned  written 
contract,  but  denies  that  it  was  unsatisfactory  and  not 


Chicago — ^Fibst  District — January,  1917.       265 


Brian  et  aL  y.  H.  A.  Bom  Packers'  Supply  Co.,  203  IlL  App.  262. 

in  accordance  with  the  contract,  and  that  the  plaintiflFs 
lost  the  use  of  said  refrigerator  during  the  months  of 
'  May  to  Octoher  in  the  years  1912  and  1913,  and  denies 
that  the  plaintiffs  were  damaged  in  the  sum  of  $1,000 
or  in  any  amount,  but  alleges  that  the  plaintiflfs  are 
entitled  to  a  set-off  in  the  sum  of  $167,  being  the  bal- 
ance of  the  purchase  price  remaining  unpaidL 

On  January  16, 1914,  the  defendant  filed  a  statement 
of  claim  setting  up  four  certain  promissory  notes 
(part  of  the  purchase  price)  signed  by  the  plaintiffs, 
payable  to  the  order  of  the  defendant,  three  being  for 
the  sum  of  $50  each,  payable  respectively  in  seven, 
eight  and  nine  months  after  date,  the  fourth  being  for 
$17.50  and  payable  ten  months  after  date. 

The  plaintiffs  filed  an  affidavit  of  merits  to  defend- 
ant's set-off  upon  the  four  promissory  notes,  claiming 
that  the  notes  were  given  as  part  of  the  purchase  price 
of  the  machine  and  that  there  had  been  a  total  want 
and  failure  of  consideration  for  said  notes  in  that  the 
machine  was  warranted  to  operate  satisfactorily,  and 
that  it  has  not  so  operated  and  has  been  and  is  of  no 
value  to  the  plaintiffs.  The  case  was  tried  before  a 
jury. 

The  evidence,  substantially,  was  as  follows:  The 
plaintiffs,  butchers  in  Waverly,  Illinois,  on  September 
12, 1911,  bought,  by  written  contract,  from  the  defend- 
ant a  refrigerating  plant  to  be  used  in  place  of  ice, 
for  cooling  meat  in  their  ice  boxes.  H.  A.  Born,  presi- 
dent of  the  defendant  company,  in  the  fall  of  1911 
visited  the  plaintiffs '  place  and  looked  over  the  situa- 
tion and  told  them  what  they  needed.  The  result  was 
the  sale  above  mentioned.  The  contract  provided  for 
building  and  furnishing  a  refrigerating  and  power 
plant,  with  a  4i/^-horsepower  gasoline  engine,  together 
with  certain  specified  equipment  for  $935.  It  con- 
tained the  following,  **and  further  guarantee  said 
machine  to  do  its  work  to  perfection";  also  *'and  pur- 
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chaser  claims  no  title  to  said  property  until  all  pay- 
ments have  been  made  as  above  stated.'*  -  On  October 
23,  1911,  defendant  sent  two  workmen,  Furman  and 
Barry,  to  Waverly  and  by  November  6, 1911,  the  plant 
was  installed.  The  first  engine  was  found  to  be  in- 
suflScient  and  the  defendant  sent  a  larger  engine  for 
which  the  plaintiffs  paid  $43  extra.  The  plant  vtrb 
then  operated  for  one  afternoon  before  Furman  and 
Barry  left.  On  November  6,  1911,  the  plaintiffs  gave 
the  defendant  a  receipt  which  stated  the  plant  had 
**been  properly  installed  and  worked  •  entirely  satis- 
factorily,'' etc.  Meanwhile,  according  to  the 'sugges- 
tions of  the  defendant,  the  plaintiffs  had  sealed  the  ice 
boxes  so  as  to  bring  about  more  perfect  insulation. 
In  order  to  get  familiar  with  the  machinery,  the  plain- 
tiffs operated  the  plant  about  two  hours  a  day  for  a 
week  after  November  6, 1911,  although  at  that  time  the 
weather  was  cold  and  artificial  refrigeration  was  un- 
necessary. The  plant  was  idle  until  April  1,  1912, 
when  the  weather  grew  warm.  It  was  then  started  but 
failed  to  furnish  suflScient  refrigeration.  Beginning 
with  May  9,  1912,  the  defendant  sent  a  number  of  let- 
ters to  the  plaintiffs ;  and  on  June  29,  1912,  it  wrote : 
''Our  Mr.  Maher  returned  this  morning  and  we  have 
his  report  on  the  condition  of  the  engine  that  you  have. 
We  have  taken  this  matter  up  with  the  factory  again 
and  we  will  see  that  an  engine  is  rushed  to  you  with 
all  possible  haste.  Of  course  we  are  indeed  sorry  that 
this  engine  fell  down,"  etc.  The  third  gas  engine  ar- 
rived July  23,  1912,  and  was  refused  by  the  plaintiffs. 
Brian  testified  that  it  was  never  set  up  and  that  he 
notified  Born  the  engine  was  there  subject  to  his  dispo- 
sal. Whereupon  defendant  wired  ''accept  or  stand 
suit."  The  plaintiffs  stopped  operating  the  machine 
in  June,  1912,  and  took  the  coils  out  of  one  box  and 
began  using  ice.  The  coils  remained  in  the  other  ice 
box  until  March  l,  1914;  the  rest  of  the  apparatus  was 
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left  in,  where  it  was  erected  in  the  building,  until  the 
machine  was  torn  down  on  March  1,  1914,  when  it  was 
taken  out  by  the  plaintiffs  and  put  in  storage  on  the 
premises  belonging  to  the  plaintiffs  Vhere  it  was  at  the 
time  of  the  trial.  The  evidence  also  shows  that  the  re- 
frigerating plant,  as  erected,  had  no  market  value; 
and  that  defendant  was  notified  by  plaintiffs  some  time 
in  June,  1912,  that  they  refused  any  more  responsibil- 
ity in  regard  to  it;  that  it  was  of  no  use  to  them. 
There  was  no  return,  however,  or  offer  to  return  the 
refrigerating  plant.  On  October  24,  1911,  the  plain- 
tiffs paid,  as  part  of  the  purchase  price,  $467.50  and 
gave  their  notes  for  the  balance;  six  of  which  latter 
notes,  each  for  $50,  were  paid  (the  last  one  being  paid 
May  6,  1912)  and  the  remaining  four,  three  being  for 
$50  each  and  one  of  $17.50  being  still  unpaid  and  con- 
stituting the  basis  of  the  defendant's  set-off.  The 
plaintiffs  had  paid  altogether  on  the  purchase  price 
$823. 

After  being  instructed  orally  by  the  trial  judge,  the 
jury  brought  in  a  verdict  against  the  defendant  for 
$823.50  and  costs  of  suit.  The  defendant  made  a  mo- 
tion for  a  new  trial  and  also  in  arrest  of  judgment, 
both  of  which  were  overruled. 

It  is  contended  by  the  defendant :  First,  that  as  the 
judgment  is  for  a  breach  of  warranty,  it  cannot  stand 
because  there  is  no  evidence  in  the  record  of  damages 
for  a  breach  of  warranty ;  second,  that  as  a  judgment 
based  on  a  rescission  of  the  contract,  it  cannot  stand, 
as  that  is  inconsistent  with  the  statement  of  claim,  and 
also  the  jury  were  instructed  only  on  the  theory  of  a 
breach  of  warranty.  The  plaintiffs  claim  that  the 
cause  of  action  is  rescission  and  also  that  the  court  did 
not  err  in  refusing  the  defendant's  proffered  instruc- 
tions. 

An  examination  of  the  record  discloses:  First,  a 
statement  of  claim  obviously  based  on  a  breach  of  war- 
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ranty ;  second,  evidence  of  a  breach  of  warranty ;  third, 
evidence  showing  just  what  part  of  the  purchase  price 
had  been  paid;  fourth,  no  evidence  of  damages  for  a 
breach  of  warranty;  fifth,  instructions  only  on  the 
theory  of  a  breach  of  warranty ;  sixth,  a  verdict  for  an 
amount  equal  to  that  part  of  the  purchase  price  that 
had  already  been  paid  by  the  plaintiffs. 

Of  the  foregoing  six  subjects,  three,  the  statement  of 
claim,  the  evidence  of  a  breach  of  warranty,  and  the 
instructions,  are  consistent  only  with  a  trial  on  the 
theory  of  an  alleged  breach  of  warranty.  The  other 
three,  the  evidence  of  the  purchase  price  that  was  paid, 
the  absence  of  evidence  of  damages  for  a  breach  of 
warranty  and  the  verdict  of  the  jury,  are  consistent 
only  with  the  trial  on  the  theory  of  an  alleged  rescis- 
sion of  the  contract.  We  cannot  agree  with  the  plain- 
tiffs '  contention  that  the  suit  in  the  case  at  bar  is  not  a 
suit  for  a  breach  of  warranty,  but  is  a  suit  to  recover 
that  portion  of  the  purchase  price  for  the  refrigerating 
plant  which  the  plaintiffs  have  paid. 

The  plaintiffs  had  the  option  to  return  the  refrig- 
erating plant  or  to  retain  it  and  sue  for  a  breach  of 
warranty.  Kemp  v.  Freeman^  42  111.  App.  500.  The 
evidence  shows  that  the  defendant  retained  the  re- 
frigerating plant  in  its  possession  and  had  it  in  its 
possession  at  the  time  of  the  trial.  The  coils  in  one  of 
the  ice  boxes  remained  there  from  the  fall  of  1911, 
when  they  were  put  in  by  the  defendant,  until  March 
1,  1914;  in  fact,  the  machine  as  a  refrigerating  plant, 
was  not  torn  down  until  March  1,  1914.  Also  the 
plaintiffs  on  November  6,  1911,  accepted  in  writing, 
the  plant  as  satisfactory;  and  had  it  not  been  for  the 
condition  in  the  contract,  the  title  would  have  passed 
on  November  6,  1911,  to  the  plaintiffs.  It  is  diflScult 
to  discover  any  right  on  the  part  of  the  plaintiffs  to 
rescind  the  contract  after  the  refrigerating  plant  was 
put  in,  and  it  was  admitted  by  the  plaintiffs  that  it 
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had  **been  properly  installed  and  working  entirely  sr^ 
isf actorily/ '  As  to  the  sale  being  conditional,  and  tbt 
title  remaining  in  the  defendant,  the  latter  could  do 
nothing  to  prevent  plaintiffs  from  getting  a  perfect 
title  upon  the  retention  of  the  property  and  the  pay- 
ment of  the  purchase  price.  Fleury  d  Co.  v.  Tufts, 
25  HI.  App.  101.  According  to  the  law,  it  cannot  bo 
said  that  in  such  a  case  an  action  for  breach  of  war- 
ranty would  not  lie.  As  far  as  the  defendant  was  con- 
cerned, it  was  an  executed  contract.  The  plaintiffs 
having  receiviBd  and  had  installed  the  complete  refrig- 
erating plant,  in- November,  1911,  and  having  executed 
a  written  acceptance  of  the  property  at  that  time, 
must  be  considered  as  having  waived  the  right  to  re- 
scind and  return  it. 

We,  therefore,  proceed  to  a  consideration  of  the  case 
as  one  for  a  .breach  of  warranty.  The  measure  of 
damages  for  a  breach  of  warranty  is  the  difference  be- 
tween the  value  of  the  refrigerating  machine  and  at- 
tachments as  warranted  and  the  actual  value  in  their 
defective  condition.  Woodford  Distilling  Co.  v.  Rem- 
ington Typewriter  Co.,  174  111.  App.  244.  As  said 
above,  however,  the  record  fails  to  disclose  any.  evi- 
dence of  such  damages  arising  by  reason  of  a  breach  of 
warranty.  There  is  no  evidence  in  the  record  which 
the  jury  could  consider  when  it  undertook  to  ascertain 
and  assess  damages  for  a  breach  of  warranty.  It  is 
true  the  evidence  discloses  what  part  of  the  purchase 
price  had  been  paid,  but  that,  of  itself,  constituted  no 
sufficient  basis  for  the  determination  of  damages  for  a 
breach  of  warranty.  If  the  law  would  allow  us  to  con- 
sider the  suit  as  one  for  rescission  of  the  contract,  then 
the  evidence  as  to  what  part  of  the  purchase  price  had 
been  paid  might  have  justified  such  a  verdict  as  was 
readered  in  this  case.  But  it  is  our  opinion  that  the 
litigation,  as  evidenced  by  the  record,  is  for  damages 
for  a  breach  of  warranty.    The  trial  judge  instructed 
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the  jury  that  the  plaintiffs  were  seeking  to  recover 
against  the  defendant  for  a  breach  of  warranty  and 
'*that  the  burden  of  proof  is  upon  the  plaintiffs  to  es- 
tablish by  a  preponderance  of  the  evidence  that  the 
defendant  permitted  a  breach  of  warranty  and  plain- 
tiffs suffered  damages  therefrom,"  Such  an  instruc- 
tion, if  the  suit  were  for  a  rescission  of  the  contract, 
would  be  very  misleading  to  the  jury  and  vitiate  the 
verdict  which  was  rendered. 

The  defendant  requested  the  trial  judge  to  instruct 
the  jury  as  follows : 

**That  the  amounts  paid  by  plaintiffs  to  defendant 
on  account  of  the  purchase  price  cannot  be  recovered 
back  by  plaintiffs  as  a  part  of  its  damages,  if  any,  in 
this  case. 

*'That  if  you  find  from  the  evidence  that  defendant 
permitted  a  breach  of  the  warranty  expressed  in  the 
written  contract,  still  plaintiffs  were  not  entitled  in 
law  to  reject  the  machinery  and  recover  back  the  pur- 
chase price  paid. 

**That  the  contract  made  by  the  plaintiffs  with  the 
defendant  in  this  case  is  inseparable,  and  if  you  find 
from  the  evidence  that  any  material  portion  of  the  ma- 
chinery called  for  by  said  contract  furnished  by  de- 
fendant to  the  plaintiffs  failed  to  conform  to  the 
warranty,  then  the  measure  of  the  plaintiffs'  damage 
is  the  difference  between  the  value  of  the  thing,  of 
the  entire  machine  and  attachments  as  warranted,  and 
their  value  there  in  their  defective  condition,  if  you 
find  from  the  evidence  that  their  condition  was  de- 
fective. 

**If  you  find  from  the  evidence  that  the  refriger- 
ating plant  furnished  by  the  defendant  under  the  con- 
tract would  not  operate  satisfactorily,  then  the 
measure  of  the  plaintiffs'  damage  is  the  difference 
between  the  value  of  the  entire  machinery  and  attach- 
ments as  warranted  and  their  actual  value  in  their 
defective  condition,  if  you  find  from  the  evidence  that 
their  condition  was  defective. ' ' 
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We  are  of  the  opinion  that  the  defendant's  request 
should  have  been  granted.  A  ease  such  as  this, 
whether  involving  a  breach  of  warranty  or  a  question 
of  rescission,  is  one  in  which  it  is  particularly  neces- 
sary that  the  jury  be  properly  instructed  in  the  rules 
of  lay  applicable  to  the  facts.  The  defendant  was 
entitled  to  have  the  jury  clearly  and  accurately  in- 
structed as  to  the  law  of  the  case.  The  ad  damnv/m  of 
plaintiffs'  statement  of  claim  is  $1,000,  yet  nowhere  in 
the  instructions  which  were  given  was  the  jury  in- 
formed how  to  measure  the  damages  in  case  they 
found  there  was  a  breach  of  warranty.  They  were  in- 
structed as  to  what  would  constitute  a  breach,  but  were 
not  given  any  rule  of  law  applicable  to  such  facts  by 
which  damages  might  be  ascertained  and  assessed. 
They  were  left  entirely  in  the  dark  on  that  subject  and 
the  result  was  they  brought  in  a  verdict  such  as  might 
have  been  expected  (as  soon  as  they  found  there  was  a 
breach  of  warranty),  that  is,  the  amount  of  the  pur- 
chase price  which  the  plaintiffs  had  paid. 

On  the  theory  that  it  was  a  suit  for  a  breach  of  war- 
ranty, it  should  have  been  taken  from  the  jury  at  the 
close  of  all  the  evidence,  and  on  the  theory  that  it  was 
for  a  rescission  of  the  contract,  the  jury  were  im- 
properly instructed.  Where,  as  in  this  case,  a  trial 
has  taken  place  in  which  a  jury  have  found  there  was 
a  breach  of  warranty  and  therefore  that  the  plaintiffs 
might  be  entitled  to  damages,  it  is  with  reluctance  that 
we  set  aside  the  judgment;  but  the  law,  which  the 
courts  are  created  to  apply,  requires  that  the  state- 
ment of  claim,  the  evidence,  the' instructions  and  the 
verdict  shall  be  at  least  reasonably  consistent,  and 
shall  all  tend  to  support  the  judgment,  whereas  in  the 
instant  case,  the  evidence,  the  instructions  and  the 
verdict  are  completely  irreconcilable. 

The  ju(}gment  of  the  Municipal  Court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Herhold  v.  Herhold  et  al.,   203   111.  App.  272. 


William  H.  Herhold,  Appellant,  v.  Frederick  H.  Her- 
hold and  Herhold  Chair  Company,  Appellees. 

Gen.  No.  22,4^1.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck)urt  of  Ck>ok  county;  the  Hon.  FBa>EB- 
icK  A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.  Affirmed.  Opinion  filed  January  22,  1917.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 


Statement  of  the  Case. 

Bill  by  William  H.  Herhold,  complainant,  against 
Frederick  H.  Herhold  and  Herhold  Chair  Company, 
a  corporation,  defendants,  charging  misappropriation 
of  funds  of  the  company  by  Frederick  H.  Herhold  and 
praying  for  an  accounting,  restitution  and  appoint- 
ment of  a  receiver  of  the  company.  From  an  order  by 
the  court  on  its  own  motion  dismissing  the  bill  for 
want  of  equity,  the  complainant  appeals. 

Complainant  was  a  brother  of  the  defendant  Fred- 
erick H.  Herhold,  and  they,  with  other  brothers  and 
sisters,  were  the  sole  stockholders  of  the  defendant 
company,  and  complainant  was  at  one  time  secretary 
of  the  company,  but  in  consequence  of  complainant's 
refusal  to  join  in  a  certain  disposition  of  the  estate  of 
their  parents  desired  by  the  others,  complainant  was 
deposed  at  the  next  directors'  meeting  from  his  office 
as  secretary  of  the  company  and  from  his  employment 
as  superintendent  of  the  business. 

Worth  Allen,  for  appellant. 

Mayer,  Meyer,  Austrian  &  Platt,  for  appellees; 
Carl  Meyer,  of  counsel. 

Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

L    CoiPORATioitrs,  §  267* — when  evidence  is  insufficient  to  support 

hiU  in  suit  for  accounting  against  officer,  EiVidence  held  insuffi- 
cient to  support  the  allegations  of  the  bill  or  to  warrant  appoint- 
ment of  a  receiver  in  a  suit  against  an  officer  of  a  corporation  for 
alleged  misappropriation  of  funds. 

2.  CoBPOBATioNS,  §  554* — when  a^ppointment  of  receiver  proper 
for  going  corporation.  So  long  as  a  concern  is  a  prosperous  going 
corporation  there  is  no  necessity  for  a  receiver,  and  before  one  Is 
appointed  it  must  clearly  appear  that  such  appointment  is  an  im- 
perative necessity  to  preserve  the  property  of  the  concern. 

3.  CoBPOBATTONS,  §  554* — When  appointment  of  receiver  proper 
hecause  of  apprehensions  as  to  future  of  corporation.  Apprehen- 
sions of  the  future  of  a  corporation,  to  entitle  the  appointment  of 
a  receiver  thereof,  must  be  founded  on  facts  clearly  proven  by 
evidence  and  not  merely  On  hostile  expressions,  especially  such  as 
naturally  arise  out  of  a  family  quarrel. 

4.  CoBPOBATioNs,  §  553* — when  depriving  stockholder  of  office 
is  not  ground  for  appointment  of  receiver.  Merely  depriving  a 
stockholder,  by  vote  of  directors  representing  a  majority  of  the 
stock,  of  his  employment  as  secretary  of  a  corporation  is  not  such 
evidence  as  warrants  appointment  of  a  receiver  of  the  company, 
in  the  absence  of  facts  showing  loss  to  the  stockholder  as  such. 

5.  CoBFORATioNS,  |  267* — When  opinion  in  another  case  in  which 
olficer  was  party  is  inadmissible  in  suit  against  him  for  accounting. 
EMdence  under  a  bill  for  accounting,  charging  a  misappropriation 
of  funds  by  an  officer  of  a  corporation  consisting  of  an  opinion  of  the 
Appellate  Court  in  another  case  in  which  the  defendant  was  a  party, 
offered  as  tending  to  show  his  improper  conduct  in  that  case  and 
a  habit  on  his  part,  held  properly  excluded. 

*8fle  Illinois  Notes  Digest,  Vols.  XI  to  XV,  snd  Cumulative  Quarterly,  same 
U9i€  and  section  number. 
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.Williams  Y.  Veeder,  203  IlL  App.  274. 


George   J.    Williams,    Appellant,   t.    J.    C.    Yeeder, 

Appellee. 

Gen.  No.  22,571.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  E^wabd 
T.  Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  judgment  here.  Opinion  filed  January 
22,  1917. 

Statement  of  the  Case. 

Action  by  George  J.  Williams,  plaintiff,  against  J.  C. 
Veeder,  defendant,  to  recover  $56.25,  being  one  and 
one-half  months '  nnpaid  rent  on  a  lease.  From  a  judg- 
ment for  defendant,  plaintiff  appeals. 

The  former  opinion  of  the  Appellate  Conrt  in  the 
same  case,  195  111.  App.  413,  held  that  the  defendant 
was  obligated  on  the  lease  for  rent  to  April  30,  1915. 
He  vacated  May  1, 1914,  and  the  plaintiff  re-rented  the 
premises  one  and  one-half  months  later.  The  defend- 
ant claimed  a  surrender  of  the  lease  April  30,  1914. 

Chables  S.  Wiluston,  for  appellant. 

Balcomb,  Lane  &  McGbath,  for  appellee. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

V 

1.  Landlobd  and  tenant,  §  449* — when  evidence  insuUficient  to 
show  surrender  of  lease.  Evidence  held  to  show  that  there  was  no 
surrender  of  a  lease,  in  an  action  thereon  for  rent. 

2.  Landlord  and  tenant,  §  326* — when  refusal  to  direct  verdict 
in  action  for  rent  is  erroneous.  Where  a  lessee  of  an  apartment 
executed  a  lease  from  the  same  lessor  of  another  apartment,  and 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  CmniilmUve  Quarterly,  wmme 
topic  and  sectioa  aninber. 
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was  notified  he  would  be  held  answerable  under  the  old  lease  until 
a  new  tenant  was  secured,  held,  upon  evidence  so  showing  in  an 
action  by  the  lessor  for  unpaid  rent  undef  the  old  lease,  that  the 
court  erred  in  refusing  to  direct  a  verdict  for  the  plaintiff  for  the 
amount  of  the  rent  for  the  period  unt^l  a  new  tenant  was  secured. 


George  E.  Ford,  Plaintiff  in  Error,  y.  Ameriean  Ex- 
press Company  and  Illinois  Central  Railroad  Com- 
pany, Defendants  in  Error. 

Gen.  No.  22,581.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  F. 
Robinson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  January  22,  1917.  Rehearing 
denied  February  5,  1917. 


Statement  of  the  Case. 

Action  of  the  fourth  class  in  the  Municipal  Court  of 
Chicago  by  George  E.  Ford,  plaintiff,  against  the 
American  Express  Company  and  Illinois  Central  Eail- 
road  Company,  defendants,  to  recover  damages  for 
alleged  failure  by  the  defendants  to  deliver  promptly 
a  carload  of  strawberries,  shipped  from  Louisiana  to 
Chicago.  From  a  judgment  for  defendants,  plaintiff 
brings  error. 

Stewart  Eeed  Brown,  for  plaintiff  in  error. 

William  A.  Purcell,  for  defendants  in  error. 

^  Mr.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court 
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Waldes  v.   Hanes,   203  111.   App.  276. 


Abstract  of  the  Decision. 

1.  Gabbiers,  i  i* — when  railroad  is  not  common  carrier.  A  rail- 
road company  is  not  a  common  carrier  of  the  traffic  of  an  express 
company,  but  acts  simply  as  its  agent 

2.  Cabriebs,  §  82* — what  constitutes  delivery  to  consignee  by 
express  company.  Where  a  carload  of  strawberries  shipped  by  an 
express  company  as  a  common  carrier  was  placed  by  the  railroad 
company  on  its  team  tracks  at  destination  which  were  used  by  the 
express  company  for  its  deliveries,  and  the  consignee  there  opened 
the  car,  inspected  the  content^,  and  receipted  and  paid  the  charges 
for  the  shipment,  held  that  there  was  a  delivery  to  the  consignee, 
notwithstanding  when  he  went  to  unload  the  next  day  he  found 
the  car  had  been  taken  away  by  some  one's  mistake. 

3.  Carriers,  §  96* — when  not  liable  for  delay  in  delivery.  There 
can  be  no  recovery  against  a  railroad  company  for  failure  to  per- 
form a  contract  to  deliver  goods  promptly  where  no  goods  are 
actually  received  by  the  company,  but  are  received  by  an  express 
company  whose  cars  are  carried  by  the  railroad  company. 


Heinrich  Waldes  et  al.,  trading  as  Waldes  &  Company, 
Appellants,  y.  W.  B.  Hanes,  Appellee. 

Gen.  No.  22,693.     (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.     Opinion  filed  January  22,  1917. 


Statement  of  the  Case. 

Action  by  Heinrich  Waldes,  Siegmimd  Waldes,  Ig- 
natz  Puc  and  Edward  Meszenger,  copartners,  trading 
as  Waldes  &  Company,  plaintiffs,  against  W.  R.  Hanes, 
defendant,  to  recover  for  goods  sold,  to  which  the  de- 
fendant claimed  a  set-off  under  a  warranty  of  fitness 
of  the  goods  for  a  special  purpose.    From  a  judgment 

*8«e  niinoie  Notes  Digest,  YoU.  XI  to  XV,  and  Ciiiniil»tlTe  Qnarteriy, 
topic  and  section  Bomber. 
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for  defendant  for  $275,  upon  trial  by  a  jury,  plaintiffs 
appeal 

NoBMAir  K.  Andebson,  for  appellants. 

Cabnahan,  Elsdon  &  Slusseb,  for  appellee. 

Mb.  Pbbsiding  Justice  McSubelt  delivered  the  opin- 
ion of  the  court. 


Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1526* — when  instructions  are  not  reversi- 
My  erroneous.  Instructions  which  weria  so  confusing,  misleading 
and  prejudicial  as  to  compel  reversal  in  a  close  case  will  not  do 
80  where  under  the  undisputed  evidence  the  Jury  returned  the 
only  verdict  they  could ,  properly  return. 

2.  Instructions,  S  135* — iffhen  failure  to  give  instruction  can- 
not  he  completed  of.  Failure  to  give  an  instruction,  in  an  action 
for  damages,  as  to  measure  of  damages  cannot  be  complained  of 
on  appeal  where  neither  party  requested  such  an  instruction. 

3.  Sales,  §  404* — what  is  measure  of  damages  for  breach  of 
warranty  of  fitness  for  special  purpose.  In  an  action  for  damages 
for  breach  of  warranty  of  fitness  for  a  special  purpose  of  goods 
purchased,  held  that  proper  elements  of  damage  were  the  differ- 
ence between  their  agreed  price  and  the  price  the  purchaser  was 
obliged  to  pay  for  goods  that  answered  the  purpose,  also  that  the 
ose  of  the  unfit  goodif  made  worthless  other  goods  on  which  they 
were  used  and  also  payment  of  freight  and  duty  on  the  unfit  goods. 


*8ee  nunols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulatlye  Quarterly,  aame 
tspk  snd  section  nainber« 
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Elia  Y.  Societa  Mutuo  Soccorso  di  Plane  Crati,  203  111.  App.  278. 


Giuseppe  Ella,  Defendant  In  Error,  y.  Societa  Mutno 
Soceorso  dl  Plane  Cratl,  Plaintiff  in  Error. 

Gen.  No.  2Sr;599. 

1.  Appeal  and  error,  §  866* — what  are  requisites  of  abstract. 
An  abstract  Is  tb^  pleading  of  the  parties  and  must  Inform  the 
court  of  review  as  to  the  character  of  the  case  and  the  issue  in- 
volved. 

2.  Appeal  AND  error,  S  1752* — when  judgment  uHll  be  affirmed. 
In  the  absence  of  an  abstract  Informing  the  court  as  to  the  char- 
acter of  the  case  and  the  Issue  involved,  the  judgment  will  be 
affirmed. 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Sheridan  E. 
Fry,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  January  22,  1917. 

Eocco  De  Stbfano,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Pbesiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

We  must  affirm  the  judgment  in  this  case  for  the 
reason  that  the  plaintiff  in  error  has  furnished  this 
court  with  no  proper  abstract  of  record.  What  pur- 
ports to  be  an  abstract  commences  as  follows : 

''1.    Placita. 

Present:     Honorable  Sheridan  Fry,  judge  of 
the  Municipal  Court  of  Chicago. 

*  *  2.     Premise. 

*'3.  Plaintiff's  statement  of  claim. 

*  *  5.  Summons. 

*  *  6.  Appearance  of  defendant. 
''7.  Order. 

*'8.     Order. 

**9.     Affidavit  of  merits. 

^aO.  Judgment  for  thirty-five  ($35)  dollars.*' 

•See  nUnols  Notes  Digest,  Vols.  XI  to  XV,  and  CmnnlatlTe  <|aaiietljr, 
topic  and  sectloB  number. 
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city  of  Chicago  v.   Simonetti,  203   HI.  App.   279. 

As  has  been  said  many  times,  the  abstract  is  the 
pleading  of  the  parties  and  must  inform  the  court  of 
review  as  to  what  the  case  is  about.  The  abstract  be- 
fore us  utterly  fails  in  this  respect.  See  classic  opin- 
ion by  Judge  Gary  in  Bishop  v.  Loeums,  63  111.  App. 
351.  See  also,  Deane  v.  Michigan  Stove  Co.,  69  111. 
App.  106. 

In  the  absence  of  an  abstract  informing  the  court 
as  to  the  character  of  the  case  and  the  issue  involved, 
the  judgment  will  be  affirmed. 

Affirmed. 


City  of  Chicago,  Defendant  in  Error,  v.  Emma  Simo- 

nettl.  Plaintiff  in  Error. 

Gen.  No.  22,600.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  6f  Chicago;  the  Hon.  William 
N.  GEififiLL,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  22,  1917. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago,  plaintiff,  against 
Emma  Simonetti,  defendant,  for  keeping  and  main- 
taining a  disorderly  house  in  violation  of  an  ordinance 
of  the  City  of  Chicago.  From  a  judgment  upon  a  ver- 
dict of  guilty  and  fine  of  one  hundred  dollars,  defend- 
ant brings  error. 

William  L.  Mabtin,  for  plaintiff  in  error. 

Samttel  a.  Ettelson  and  Harby  B.  Milleb,  for  de- 
fendant in  error ;  Daniel  Wbbsteb,  of  counsel. 

Mb.  Pbesidinq  Justice  McSubelt  delivered  the  opin- 
ion of  the  court. 
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city  of  Chicago  v.   Simonetti,  203   111.   App.   279. 

i   

Abstract  of  the  Decision. 

1.  Municipal  Coubt  of  Chicago,  §  27* — how  action  of  trial  court 
in  refusing  change  of  venue  should  he  preserved  for  review.  Un- 
der Bectlon  23  of  the  Municipal  Court  Act  (J.  ft  A.  K  3335),  in 
order  to  secure  a  review  of  the  trial  court's  action  in  refusing  a 
change  of  venue,  the  plaintiff  in  error  should  make  a  correct 
statement  of  such  action,  as  required  by  the  statute,  and  not  pre- 
sent it  by  a  bill  of  exceptions,  for  which  the  statute  makes  bo 
provision  in  such  matter. 

2.  Venue,  §  34* — when  error  in  refusing  motion  for  change  of 
is  %oaived.  Participating  in  the  trial  of  a  case  after  refusal  of  a 
motion  for  a  change  of  venue  waives  any  error  of-  the  court  in 
such  refusal. 

3.  Attorney  and  client,  %  11* — when  attorney  may  not  take 
acknowledgment.  An  affidavit  for  a  change  of  venue  sworn  to 
before  an  attorney  in  the  case  should  not  be  received  or  con- 
sidered. 

4.  Municipal  gobfosations,  §  867* — when  presum>ed  that  findings 
of  trial  court  are  correct.  In  the  absence  from  the  record  of  a 
municipal  ordinance  upon  which  a  prosecution  is  based,  and  of 
which  the  court  cannot  take  judicial  notice,  the  findings  of  the  trial 
court  will  be  presumed  correct. 

5.  Appeal  and  ebbob,  §  966* — binding  effect  of  record.  The  Ap- 
pellate Court  is  bound  by  the  record  as  to  the  proceedings  before 
the  trial  court 

•See  Ullnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  ComitbitlTe  Quartorly,  Mun« 
topie  and  section  niimbei. 
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^'^  of  Chicago,  Defendant  in  Error,  v.  Gussie  Boiler, 

Plaintiff  in  Error. 

Sen.  No.  22,601.    (Not  to  be  reported  in  full.) 

EnoT  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Afflmied.    Opinion  filed  January  22,  1917. 

Statement  of  the  Case. 

Proeecution  by  th*e  City  of  Chicago,  plaintiff,  against 
Gussie  Boiler,  defendant,  for  keeping  a  place  where 
liquor  was  sold  in  less  quantities  than  one  gallon  with- 
out a  license,  in  violation  of  an  ordinance  of  the  city. 
From  a  judgment  upon  a  verdict  of  guilty  and  fine  of 
fifty  dollars,  defendant  brings  error. 

The  defendant  appeared  by  the  same  counsel  who 
made  substantially  the. same  points  of  error  as  in  the 
case  of  City  of  Chicago  v.  Simonetti,  ante,  p.  279. 

« 

WiLUAM  L.  Martin,  for  plaintiff  in  error. 

Samuel  A.  Ettelson  and  Harry  B.  Miller,  for  de- 
fendant in  error ;  Daniel  Webster,  of  counsel. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  MuHiciFAL  Court  of  Chicago,  S  27* — Tiow  action  of  trial  court 
in  refuHng  change  of  venue  should  he  preserved  for  review.  Under 
flection  23  of  the  Municipal  Court  Act  (J.  ft  A.  t  3335),  in  order 
to  secare  a  review  of  the  trial  court's  action  in  refusing  a  change 
ot  venue,  the  plaintifF  in  error  should  make  a  correct  statement  of 
fluch  action,  as  required  by  the  statute,  and  not  present  it  by  a 

blU  of  exceptions,  for  which  the  statute  makes  no  provision  in 

mch  matter. 

•flee  nunota  Notes  DIvMt,  Vols.  XI  to  XY,  and  CumnlatlTo  Qoartorlj,  same 
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2.  Venue,  §  34* — when  error  in  refusing  motion  for  change  of 
is  toaived.  Participating  in  the  trial  of*  a  case  after  refusal  of  a 
motion  for  a  change  of  venue  waives  any  error  of  the  court  in 
such  refusal. 

3.  Attobney  and  client,  §  11* — when  attorney  may  not  take 
acknowledgment.  An  affidavit  for  a  change  of  venue  sworn  to  be- 
fore  an  attorney  in  the  case  should  not  he  received  or  considered. 

4.  Municipal  gobpobattons,  §  867* — when  presumed  that  findings 
of  trial  court  are  correct.  In  the  ahsence  from  the  record  of  a 
municipal  ordinance  upon  which  the  action  is  based,  and  of  wMch 
the  court  cannot  take  judicial  notice,  the  findings  of  the  trial 
court  will  be  presumed  correct 

5.  Appeal  and  ebbob,  §  966* — "binding  effect  of  record.  The  Ap- 
pellate Court  is  bound  by  the  record  as  to  the  proceedings  before 
the  trial  court. 


City  of  Chicago^  Defendant  in  Error,  y.  Onssle  Boiler, 

Plaintiff  in  Error. 

Oen.  No.  22,602.     (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  22,  1917. 

Statement  of  tlie  Case. 

Prosecution  by  the  City  of  .Chicago,  plaintiflF,  against 
Gussie  Boiler,  defendant,  for  keeping  and  maintain- 
ing a  honse  of  ill  fame  for  the  practice  of  prostitution 
in  violation  of  a  city  ordinance.  From  a  judgment 
upon  a  verdict  of  guilty  and  fine  of  seventy-five  dol- 
lars, defendant  brings  error. 

'WuasulM.  L.  Martin,  for  plaintiflF  in  error. 

Samuel  A.  Ettelson  and  Habry  B.  Miller,  for  de- 
fendant in  error ;  Daniel  Webster,  of  counsel. 

•See  nilBoU  Notes  IMrert,  Vols.  XI  to  XV,  and  ComnUitlye  Quarterly,  Mune 
topic  and  Mcthm  number. 
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Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

L  MuwiciPAi.  CouBT  OF  CHICAGO,  §  25* — iDhen  application  for  ex- 
tenHon  of  time  for  filing  correct  stenographic  report  is  too  late. 
An  application  for  an  extension  of  time  for  filing  a  "correct  steno- 
graphic report"  under  section  23  of  the  Municipal  Court  Act  (J. 
A  A.  K  3336)  made  more  than  thirty,  days  after  rendition  of  the 
Judgment  is  too  late,  and  the  court  had  no  Jurisdiction  after  said 
thirty  days  to  allow  further  time  for  filing  such  report. 

2.  MuiaciPAL  CouBT  OF  Chicago,  §  26* — tohen  question  of  suffi- 
ciency of  evidence  uHll  not  he  considered.  Where  a  stenographic 
report  on  writ  of  error  in  the  Appellate  Court  under  section  23  of 
the  Municipal  Court  Act  (J.  &  A.  If  3335),  is  stricken  from  the  record 
because  not  filed  in  time,  no  assignment  of  error  based  on  the 
Bofficiency  of  the  evidence  will  be  considered. 

3.  Municipal  Court  of  Chicago,  §  31* — when  judgment  will  he 
affirmed.  Where  a  stenographic  report  is  stricken  from  the  record 
and  no  errors  arising  from  the  statutory  record  are  presented,  the 
Judgment  should  be  affirmed. 


John  and  William  Hallissey,  trading  as  Hallissey 
Brothers,  Appellees,  y.  Sothschild  &  Company, 
Appellant* 

een.  No.  22,606.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  E^dwabd 
T.  Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  22,  1917. 

Statement  of  the  Case. 

Action  by  John  and  William  Hallissey,  trading  as 
Hallissey  Brothers,  plaintiffs,  against  Rothschild  & 
Company,  defendant,  to  recover  damages  to  plaintiffs' 
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horse  occasioned  by  the  negligent  operation  of  defend- 
ant's automobile.  From  a  judgment  for  plaintiffs  for 
$225^  defendant  appeals. 

John  A.  Bloomingston,  for  appellant. 

Byak,  Condon  &  Livingston,  for  appellees;  I>onaij> 
A.  Callahan,  of  counsel. 

Mb.  Presiding  Justice  McSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  erbob,  §  1512* — when  improper  remarks  by  trial 
court  are  harmless  error.  Where  the  verdict  of  the  juiy  was  the 
only  one  under  the  evidence  they  could  properly  have  reached, 
the  judgment  should  not  be  reversed  merely  bcause  of  improper 
remarks  by  the  trial  Judge  in  refusing  a  request  for  a  continuance 
of  the  case. 

2.  Automobiles  and  garages,  §  3* — when  question  whether  colli- 
sion of  automobile  with  horse  is  due  to  sole  negligence  of  driver 
of  automobile  is  for  jury.  Where  plaintiffs'  horse  while  turning 
into  a  cross  street,  after  its  driver  had  looked  behind  and  seen 
defendant's  automobile  one-fourth  of  a  block  away  and  going  at 
eighteen  or  twenty  miles  an  hour,  was  struck  by  the  automobile 
which  had  attempted  to  pass  on  the  side  towards  which  the  horse 
was  turning,  held  that  it  was  a  question  of  fact  for  the  jury 
whether  the  accident  was  caused  by  defendant's  sole  negligence. 

3.  Damages,  §  190* — wlien  verdict  for  injury  to  horse  is  not 
excessive.  Where  the  evidence  showed  plaintiffs'  horse  was  worth 
$250  before  it  was  injured  by  defendant's  automobile,  and  thereafter 
was  lame,  unfit  for  any  but  farm  work,  and  worth  about  $60,  and 
that  its  board  following  the  injury  was  $46,  held  that  a  verdict  for 
$225  was  not  excessive. 


•Se«  ininolfl  Notes  Divest,  Vols.  XI  to  XV,  and  CiuiraUtlTe  Quurterly, 
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Irs.  Joseph  H.  Lawler,  Plaintiff  in  Error,  y.  Robert 
MeNamara,  Defendant  in  Error. 

Oen.  No.  23,612. 

LiUfDLOBO  AND  TENAJTT,  §  264* — What  constitutes  constructive 
eviction.  Failure  of  a  lessor  to  furnish  heat  in  an  apartment  In 
accordance  with  the  terms  of  the  lease  amounts  to  a  constructive 
eviction,  which  Justifies  the  lessee  in  abandoning  the  premises. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
Sabath,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  ^,  1917. 

Joseph  H.  Lawlbr,  for  plaintiff  in  error. 
William  F.  Propper,  for  defendant  in  error. 

Mr.  Presiding  Justice  McStjrely  delivered  the  opin- 
ion of  the  court. 

This  is  a  suit  in  which  the  plaintiff  is  attempting  to 
recover  rent  of  an  apartment  leased  by  her  under  a 
written  instrument  to  the  defendant.  The  defense  is 
failure  of  the  lessor  to  comply  with  her  contract  to 
heat  the  apartment.  Upon  trial  by  a  jury,  verdict  was 
returned  favorable  to  the  defendant.  Upon  this,  judg- 
ment was  entered  which  plaintiff  seeks  to  have  re- 
versed. 

The  evidence  shows  that  on  September  4,  1915,  the 
parties  entered  into  a  written  lease  whereby  plaintiff 
leased  to  defendant  a  certain  apartment  of  five  rooms 
in  an  apartment  building  in  Chicago,  to  be  occupied 
by  the  lessee  as  his  residence  for  a  term  fixed  at  two 
years  from  October  1, 1915,  at  a  rental  of  forty  dollars 
per  month  payable  in  advance  on  the  first  day  of  each 
month.  The  lease  required  the  lessor  among  other 
things  to  furnish  heat '  *  at  all  reasonable  hours  during 

•Sm  nitnoU  Notes  Divert,  VoU.  XI  to  li,\,  and  ComoiattTe  quarterbr.  tmm^ 
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each  day  and  evening,  from  October  1  to  May  1  of  each 
winter  term.''  The  defendant  moved  into  the  prem- 
ises and  occupied  the  same  from  about  the  1st  day  of 
October,  1915,  until  late  in  January,  1916,  paying  the 
rent  for  this  period. 

From  the  evidence  the  jury  could  properly  find  that 
during  the  months  of  December,  1915,  and  January, 
1916,  the  lessor  failed  to  furnish  sufficient  heat  to  keep 
the  apartment  habitable;  often  a  temperature  of  be- 
tween 40  and  50  degrees  was  maintained.  Numerous 
complaints  were  made  to  the  lessor's  agent  but  the  con- 
ditions were  not  remedied.  As  a  consequence  the  ten- 
ant vacated  the  apartment  late  in  January,  1916. 
Plaintiff  brought  this  suit  to  recover  rent  for  the 
months  of  February  and  March. 

It  is  now  the  well-settled  law  that  failure  of  a  land- 
lord to  furnish  heat  in  an  apartment  in  accordance 
with  the  terms  of  the  lease  amounts  to  a  constructive 
eviction,  which  justifies  the  tenant  in  abandoning  the 
premises.  Among  the  many  cases  so  holding  are  Har- 
mony Co.  V.  Ranch,  64  111.  App.  386 ;  FUkins  v.  Steele, 
124  Iowa  742 ;  Minneapolis  Co-operative  Co.  v.  Willianir' 
son,  51  Minn.  53;  TallmoM  v.  Murphy,  120  N.  Y.  345. 
We  approve  and  adopt  the  expression  of  the  court  in 
the  opinion  in  Barnard  Realty  Co.  v.  Bonwit,  155  N.  Y. 
App.  Div.  182, 139  N.  Y.  Supp.  1050: 

**Very  large  numbers  of  people  live  in  tenement 
houses,  apartment  houses  and  apartment  hotels  *  *  *. 
Such  tenants  have,  and  can  have,  control  only  of  the 
inside  of  their  own  limited  demised  premises.  Condi- 
tions unknown  to  the  ancient  common  law  are  thus 
created.  This  requires  elasticity  in  the  application  of 
the  principles  thereof.  An  intolerable  condition,  which 
the  tenant  neither  causes  nor  can  remedy,  seems  to  me 
warrants  the  application  of  the  doctrine  of  con- 
structive eviction." 

Errors  in  rulings  on  evidence  and  instructions  to 
the  jury,  if  any,  are  not  of  sufficient  importance  to  re- 
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quire  a  reversal.  The  uncontradicted  evidence  in  the 
record  is  sufficient  to  support  the  verdict  and  judg- 
ment.  The  judgment  is  affirmed. 

Affirmed. 


William  H.  Oleseeke,  Appellee,  y.  Edward  F.  Cullerton 
and  The  Bankers  Snrety  Company,  Appellants.* 

Oen.  No.  23,627. 

Davages,  I  83* — when  provision  in  bond  is  for  Uquidaied  dam- 
ages and  not  penalty.  Where  a  lessee  covenanted  in  the  lease,  in 
addition  to  his  covenant  to  pay  rent,  that  he  would  expend  a  certain 
sum  within  a  certain  time  in  remodeling  and  Improving  the  leased 
premises,  and  executed  a  bond  stated  to  be  "in  the  penal  sum"  of 
the  amount  named  in  the  lease  to  be  so  expended  for  the  perform- 
ance of  such  covenant,  held,  in  an  action  on  the  bond,  that  the 
words  "penal  sum"  used  therein  had  no  determinative  effect,  and 
the  amount  named  in  the  bond  was  liquidated  damages  and  not 
a  penalty,  distinguishing  the  case  of  Westfall  v.  Albert,  212  111.  68. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Obcab 
E.  HsABD,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  22,  1917. 

GxjSTAV  E.  Beehly^  for  appellants. 

Castle,  Williams,  Lokg  &  Castle,  for  appellee. 

Mr.  PRBsroiNQ  Justice  MoSubblt  delivered  the  opin- 
ion of  the  court. 

Defendant  Cullerton,  as  lessee,  entered  into  a  lease 
for  ninety-nine  years,  with  plaintiff  as  lessor,  wherein 
the  lessee  agreed^to  expend  at  least  $5,000  in  remodel- 
ing and  unproving  the  building  on  the  leased  premises. 
To  secure  the  performance  of  this  covenant  a  bond  for 
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$5,000  was  given,  executed  by  Cullerton  as  principal 
and  the  defendant  Bankers  Surety  Company  as  surety. 
Plaintiff  brought  suit  on  the  bond  alleging  a  breach  of 
this  covenant,  and  upon  trial  by  the  court  had  judg- 
ment for  $5,000,  the  full  amount  of  the  bond.  Defend- 
ants, appealing,  seek  a  reversal. 

The  covenant  of  Cullerton  referred  to  is  as  follows : 

* '  Fourth.  As  a  further  consideration  for  the  leasing 
and  demising  aforesaid,  said  lessee  further  covenants 
and  agrees  to  remodel  and  improve  the  said  building 
now  upon  the  said  demised  premises  within  six  months 
from  and  after  the  date  of  this  lease,  and  to  expend  in 
good  faith  for  materials  used  and  labor  furnished  in 
and  about  remodeling  and  improving  said  building  the 
sum  of  at  least  five  thousand  ($5,000)  dollars. 

**And  the  lesse'e  further  agrees  to  furnish  the  said 
lessor  upon  the  execution  of  this  lease  a  bond  in  the 
sum  of  five  thousand  ($5,000)  dollars,  issued  by  a 
surety  company  satisfactory  to  said  lessor,  said  bond 
to  be  conditioned  upon  the  faithful  performance  by 
said  lessee,  of  his. said  covenant  last  above  made." 

The  bond  recites  that  the  defendants  are  bound  *  *  in 
the  penal  sum  of  five  thousand  ($5,000)  dollars,"  and 
contains  the  following : 

**  Whereas,  it  was  also  stipulated  and  agreed  by  the 
said  Edward  F.  Cullerton,  as  lessee,  in  the  said  lease, 
that  he,  the  said  Edward  F.  Cullerton,  as  such  lessee, 
should  and  he  would  within  the  period  of  six  (6) 
months  from  the  said  1st  day  of  July,  A.  D.  1910,  make 
or  cause  to  be  made  upon  the  hereinbefore  described 
premises,  improvements  to  the  value  of  five  thousand 
($5,000)  dollars; 

''Now,  if  the  said  Edward  F.  Cullerton,  as  lessee, 
shall  within  the  period  of  six  months  beginning  the 
first  day  of  July,  A.  D.  1910,  and  ending  on  the  2nd 
day  of  December,  A.  D.  1910,  go  ahead  in  keeping  with 
the  terms  of  the  said  lease  and  make  or  cause  to  be 
made  upon  the  premises  hereinbefore  described  im- 
provements to  the  value  of  five  thousand  ($5,000)  dol- 
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lars,  then  this  obligation  to,  be  void;  but  otherwise  it 
shall  remain  in  full  force  and  effect. '  * 

The  evidence  shows  that  Cullerton  went  into  posses- 
sion of  the  premises,  paid  the  first  quarterly  rent,  and 
did  some  preparatory  work  towards  remodeling  the 
building,  but  at  the  end  of  six  months  abandoned 
the  premises,  leaving  them  very  much  dismantled.  The 
lease  was  afterwards  forfeited  for  failure  of  the  lessee 
to  pay  rent 

That  there  was  a  breach  by  defendant  is  not  seri- 
ously in  dispute,  and  upon  the  evidence  the  trial  court 
was  justified  in  so  concluding,  as  well  as  that  there  was 
an  ensuing  liability  of  the  defendants  under  the  bond. 

Shall  the  amount  named  in  the  bond  be  held  to  be  a 
penalty  only  or  liquidated  damages?  The  trial  court 
held  it  to  be  liquidated  damages,  and  we  are  in  accord 
with  this  decision.  The  words  of  the  bond  designating 
the  obligation  as  a  '* penal  sum''  have  no  absolutely 
determinative  effect.  The  rule  is  correctly  stated  in 
Sutherland  on  Damages  (4th  Ed.),  vol.  1,  page  864: 

"It  is  apparent  from  this  consideration  of  the  cases 
that  in  determining  whether  the  sum  named  in  a  con- 
tract is  to  be  taken  as  a  penalty  or  liquidated  damages 
courts  are  influenced  largely  by  the  reasonableness  of 
the  transaction,  and  are  not  restrained  by  the  form  of 
the  agreement,  nor  by  the  terms  used  by  the  parties, 
nor  even  by  their  manifest  intent.  Where  the  sum 
named  has  been  expressly  designated  as  stipulated 
damages  it  has  been  held  to  be  a  penalty;  and,  con- 
versely, where  the  sum  has  been  denominated  a  pen- 
alty, it  has  been  declared  to  be  stipulated  damages.'' 

The  same  author  also  correctly  says,  after  consider- 
ing a  large  number  of  cases,  that  *  *  the  decision  of  this 
question  is  often  intrinsically  difficult,  for  judicial 
opinions,  in  the  numerous  cases  on  the  subject,  are 
very  inharmonious ;  they  furnish  no  universal  test  or 
guide'';  and  quotes  with  approval  from  the  opinion 
Jaq'uUh  v.  Hudson,  5  Mich.  123,  as  follows:    ** While 
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no  one  can  fail  to  discover  a,  very  great  amount  of  ap- 
parent conflict,  still  it  will  be  found,  on  examination, 
that  most  of  the  cases,  however  conflicting  in  appear- 
ance, have  yet  been  decided  according  to  the  justice 
and  equity  of  the  particular  case.^^  Both  of  these 
statements  are  in  harmony  with  the  well-considered 
and  persuasive  brief  of  counsel  for  the  defendants. 
As  good  a  statement  as  any  of  the  general  principle 
appears  in  the  decision  in  Sun  Prtg.  &  Pub.  Ass'n  v. 
Moore,  183  U.  S.  642,  where  the  court  said: 

**The  decisions  of  this  court  on  the  doctrine  of  liqui- 
dated damages  and  penalties  lend  no  support  to  the 
contention  that  parties  may  not,  bona  fide,  in  a  case 
where  the  damages  are  of  an  uncertain  nature,  esti- 
mate and  agree  upon  the  measure  of  damages  which 
may  be  sustained  from  the  breach  of  an  agreement. 
On  the  contrary,  this  court  has  consistently  maintained 
the  principle  tha-t  the  intention  of  the  parties  is  to  be 
arrived  at  by  a  proper  construction  of  the  agreement 
made  between  them,  and  that  whether  a  particular 
stipulation  to  pay  a  sum  of  money  is  to  be  treated  as  a 
penalty,  or  as  an  agreed  ascertainment  of  damages,  is 
to  be  determined  by  the  contract,  fairly  construed,  it 
being  the  duty  of  the  court  always,  where  the  damages 
are  uncertain  and  have  been  liquidated  by  an  agree- 
ment, to  enforce  the.  contract. ' ' 

The  lease  before  us  provides  as  a  consideration  of 
the  leasing  to  defendant,  not  only  the  payment  by  him 
of  a  stipulated  sum  of  money  as  rent,  but  the  expendi- 
ture upon  the  premises  of  the  sum  of  $5,000.  The 
lessor  was  entitled  to  this  added  value  to  his  premises 
as  part  of  the  consideration  for  the  leasing,  and  we 
can  see  no  reason  why  the  parties  might  not  agree  that 
the  amount  of  damages  in  the  event  of  a  breach  should 
be  the  full  amount  of  $5,000.  Judgments  for  the  en- 
tire amount  of  rent  reserved  in  leases  have  been  sus- 
tained under  a  covenant  that  this  should  be  considered 
as  the  damages  upon  breach  of  the  lessee  to  pay  any 
instalment  of  rent.    Central  Investment  Co.  v.  Mdick, 
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267  HI.  564;  Grommes  v.  St.  Paul  Trust  Co.,  147  111. 
634.  By  analogous  reasoning  this  judgment  could 
properly  be  sustained. 

This  view  of  the  matter  would  render  ineffectual 
any  argument  based  upon  an  alleged  part  performance 
by  the  lessee,  although  in  the  instant  case  the  court 
could  properly  be  of  the  opinion  that  the  expenditure 
in  dismantling  the  premises  should  not  properly  be 
considered  as  part  performance  for  the  reason  that 
this  left  the  premises  in  a  worse  condition  than  they 
were  before. 

We  are  not  persuaded  of  the  unsoundness  of  the 
reasoning  of  the  late  Mr.  Justice  Adams  which  ap- 
pears in  his  opinion  in  McCvilough  v.  Moore,  111  HI. 
App.  545,  in  accord  with  which  this  judgment  could  be 
affirmed  on  the  theory  that  the  undertaking  to  remodel 
and  improve  the  premises  was  for  the  purpose  of  fur- 
nishing the  lessor  with  security  for  the  rent  and  the 
other  obligations  of  the  lessee.  The  failure  of  this  se- 
curity would  reasonably  result  in  damages  uncertain 
and  diflScult  of  determination.  This  is  especially  ap- 
parent in  the  case  before  us,  where  the  premises  were 
abandoned  by  the  lessee  and  left  in  a  chaotic  condition 
and  the  lease  forfeited  for  failure  of  the  rent.  We  do 
not  understand  Westfall  v.  Albert,  212  111.  68,  to  be  in 
opposition.  In  this  latter  case  a  controlling  factor,  as 
stated  by  the  court,  was  that  the  damages  were  capable 
of  easy  ascertainment. 

In  our  opinion  the  trial  court  was  right  in  treating 
the  sum  mentioned  in  the  bond  as  liquidated  damages, 
and  the  judgment  is  aflSrmed. 

Affirmed. 
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The  People  y.  Shapiro  et  al.,  203  IlL  App.  292. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror,  y.  Abe  Shapiro  and  Jake  La  Bow,  Plaintiffs  in 
Error, 

Gen.  No.  22,631.    (Not  to  be  reported  in  full.) 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Chaales 
M/  Thompson,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.  Writ  of  error  dismissed.  Opinion  filed  January  22, 
1917. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Abe  Shapiro  and  Jake  La  Bow,  de- 
fendants, charged  with  conspiracy.  After  a  trial  and 
verdict  of  guilty,  defendants  bring  error. 

McEwEN,  Weissenbach  &  Shbimski  and  Michael  E. 
Maheb,  for  plaintiffs  in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Alexakdeb 
E.  Abkin,  of  counsel. 

Mb.  Pbesiding  Justice  McSubely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  erbob,  §  868* — hoto  abstract  ioill  he  cotutrue^ 
An  abstract  Is  the  pleading  of  the  parties  in  the  Appellate  Coort, 
and  must  be  construed  against  the  appellant 

2.  Appeal  and  ebbob,  §  892* — what  is  effect  of  failure  to  file 
proper  abstract.  Where  the  abstract  falls  to  show  any  Judgment 
was  entered  by  the  trial  court,  there  Is  nothing  to  review  and  a 
writ  ol  error  must  be  dismissed. 

•8e«  Illinois  Notes  Digest,  Vols.  XI  to  XT,  and  ComnUttT*  Qwwtotlr,  mm* 
topic  and  section  number. 
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Anna  Pico,  by  Nlealo  Aeeomondo,  Plaintiff  in  Error,  y. 
Chicago  Railways  Company,  Defendant  In  Error. 

Gen.  No.  22,640.     (Not  to  be  reported  In  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
H  Walkeb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  January  22,  1917.  Rehearing 
denied  February  5,  1917. 

Statement  of  the  Case. 

Action  by  Anna  Pico,  a  minor,  by  Nicalo  Accomondo, 
her  next  friend,  plaintiff,  against  Chicago  Railways 
Company,  defendant,  to  recover  damages  for  personal 
mjuries.  From  a  judgment  and  verdict  presumably 
for  the  defendant,  plaintiff  brings  error. 

Eankin,  Howard  &  Donnei^y,  for  plaintiff  in  error. 

Joseph  D.  Ryan  and  Frank  L.  Kribte,  for  defend- 
ant in  error;  W.  W.  Gurley  and  J.  R.  Guilliams,  of 
connsel. 

Mr.  Presiding  Justice  MoSurely  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Apfkal  AivB  BSBOB,  §  892* — what  is  effect  of  failure  to  file 
proper  abstract.  An  abstract  Is  the  pleading  of  the  parties,  and 
where  it  falls  to  show  the  nature  of  the  verdict  or  what  the  Judg- 
ment was,  affirmance  is  warranted,  but  held  that  from  the  nature 
of  the  case  consideration  would  be  given  to  the  merits  involved. 

2.  Stbeet  bailboads,  §  69* — when  motorman  running  over  child 
tt  not  guiUy  of  negligence.  Where  a  child  five  years  old  who  was 
standing  on  a  street  curb  at  a  crossing  suddenly  ran  from  the 
curb  on  the  approach  of  a  street  car  when  the  car  was  a  short 
distance  away,  and  stumbled  and  fell  alongside  the  car  with  one 
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hand  on  a  rail  in  front  of  the  car,  and  the  motorman,  as  soon  as 
he  saw  the  child  leave  the  curh,  struck  his  gong  and  applied  the 
brake  but  was  unable  to  stop  the  car,  and  the  child's  hand  was 
injured,  held  that  the  motorman  was  not  chargeable  with  negli- 
gence. 

3.  Appeal  and  erbob,  §  lZOZ*-^-^vhen  presumed  that  evidence  dis- 
closed l)y  photograph  not,  incorporated  in  hill  of  exceptions  was 
sujBMent  to  satisfy  jury.  Where  a  photograph  was  Introduced  in 
evidence  and  considered  by  the  jury  but  was  not  Incorporated 
In  the  bill  of  exceptions,  the  evidence  Is  assumed  to  have  been 
suiQclent  to  satisfy  the  Jury  as  to  the  matters  shown  thereby. 

4.  Tbial,  §  54* — when  denial  of  motion  to  uHthdratc  juror  and 
continue  case  because  of  alleged  improper  conduct  of  juror  is  not 
error.  Where  a  Juror  was  accused  of  improper  conduct  but  denied 
same  under  oath  unequivocally  and  the  court,  after  considering 
affidavits  by  the  parties  concerned,  denied  a  motion  to  withdraw 
a  Juror  and  continue  the  case,  held  that  there  was  no  error  in 
such  denlaL 


Mary  B.  Beamesderfer,  Defendant  in  Error,  y.  Anton 
J.  Germak,  Bailiff,  Plaintiff  in  Error. 

een.  No.  22,648.     (Not  to  be  reported  in  fall.) 

Error  to  the  County  Court  of  Cook  county;  the  Hon.  J.  J.  Cooke, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1916. 
Reversed  and  remanded  with  directions.  Opinion  filed  January  22, 
1917. 

Statement  of  the  Case. 

Action  by  Mary  R.  Beamesderfer,  plaintiflF,  against 
Anton  J.  Cennak,  bailiff  of  the  Municipal  Court  of 
Chicago,  defendant,  to  replevy  certain  personal  prop- 
erty. From  a  judgment  for  the  plaintiff  on  default, 
defendant  brings  error. 

The  replevin  writ  was  made  returnable  to  the  April 
term  beginning  April  12, 1915.    The  defendant  entered 

*8m  nilnoia  Notes  DtvMt,  ToU.  X|  to  XT,  wid  CvmoUitlre  <)iiaiiarl^« 
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appearance  March  30,  1915.  Plaintiff's  declaration 
was  filed  May  13, 1915.  The  May  term  began  May  10, 
1915.  Defendant  did  not  plead.  The  case  was  called 
for  trial  February  28, 1916,  and,  defendant  not  appear- 
ing, he  was  defaulted  and  judgment  entered. 

GtJBDON  Williams  and  M.  J.  O^Donoohub,  for  plain- 
tiff hi  error. 

J.  Marion  Miller,  for  defendant  in  error. 

Mb.  Presiding  Justice  McSxtrblt  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Deelslon. 

L     DiSMISSAI.,    NONSUIT    AND    DISCONTINUANCE,     §    37* — When    flOfl- 

fuit  proper.  Under  section  32  of  the  Practice  Act  (J.  &  A.  K  8569), 
where  a  declaration  is  not  filed  ten  days  before  the  term  of  court 
next  after  the  term  to  which  a  summons  is  made  returnable,  the 
defeodant  is  entitled  to  a  Judgment  as  in  case  of  nonsuit 

2.    Prial,  §  7* — when  case  may  he  called  for  trial.    It  is  error 
to  call  a  case  for  trial  before  it  is  at  issue. 

^  *8ee  nUnoU  Notes  Divert,  YoU.  XI  to  XV,  and  OnmiUatiYe  Quarterly, 
w^le  and  tectioii  luimbcr. 
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The  People  y.  Thompson,  203  111.  App.  296. 


The  People  of  the  State  of  Illinois^  Defendant  in  Er- 
ror^  T.  James  ¥.  Thompson^  Plaintiff  in  Error. 

Gen.  No.  SS^GIO.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns»  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1916.    Reyersed  and  remanded.     Opinion  filed  January  22,  1917. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  James  Y.  Thompson,  defendant, 
charging  that  he  did  unlawfully,  wrongfully  and  un- 
justly, for  his  own  gain  and  to  prevent  the  owner 
again  possessing  his  property,  buy,  receive  and  aid  in 
concealing  fourteen  bags  of  Lehigh  cement  to  the  value 
of  $7.13,  the  property  of  Gustaf  A.  Johnson,  knowing 
that  the  cement  had  been  stolen.  From  a  finding  by 
the  trial  judge,  a  jury  being  waived,  that  defendant 
was  guilty  and  sentence  of  a  fine  of  $300  and  $6  costs, 
defendant  to  stand  committed  until  fine  and  costs  were 
paid,  defendant  brings  error. 

EoBERT  F.  MuNSELL,  for  plaintiff  in  error;  L.  J. 
Haigleb,  of  counsel. 

Maclay  Hoyne,  for  defendant  in  error;  Ibwin  N, 
Walker,  of  counsel. 

Mb.  Justice  Hoijk)m  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Indictment  and  information,  g  62* — when  amendment  of 
information  is  proper.  An  Information  stands  on  different  grounds, 
as  to  amendment,  from  an  Indictment,  and  may  be  amended  to  any 

*8e«  Illinois  Notes  Direst,  Vols.  XI  to  XV,  and  CumnlatlYe  Qmrterij-, 
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extent  which  the  Judge  admits  to  be  consistent  with  the  ordinary 
conduct  of  judicial  business,  with  the  public  Interest  and  wltli 
private  rights. 

2.  Indictment  and  information,  f  62* — voihen  allovxince  of 
amendment  to  information  is  proper.  Where  an  Information  was 
amended  by  striking  out  the  name  of  one  party  as  defendant,  whose 
name  had  been  Inserted  by  a  clerical  error  on  the  part  of  the 
person  who  transcribed  the  Information,  and  Inserting  the  name 
of  another  and  the  proper  party,  held  that  there  was  no  error  In 
allowing  such  amendment. 

3.  Reckiying  stolen  goods,  §  11^ — when  jury  must  make  finding 
09  to  value  of  property.  In  a  prosecution  by  information,  charging 
the  defendant  with  unlawfully  concealing  or  aiding  to  conceal  the 
property  of  another  of  a  certain  value,  knowing  same  to  be  stolen 
property,  it  Is  indispensable  to  a  Judgment  that  there  be  a  finding 
as  to  tlie  yalue  of  the  property,  as  same  is  required  under  the  stat- 
ute in  ilzing  the  punishment 


Edward  Meisel,  Defendant  in  Error,  t.  William  Kalms, 

Flaintiflr  in  Error. 

Gen.  No.  22,617.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Hahonet.  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  22,  1917. 

Statement  of  the  Case. 

Action  by  Edward  Meisel,  plaintiff,  against  William 
Kalms,  defendant,  based  upon  an  architect's  certificate 
for  $350  for  balance  due  under  a  building  contract  be- 
tween plaintiff,  contractor  and  defendant,  owner  of  the 
building  upon  which  the  work  under  the  contract  was 
done.  From  a  judgment,  upon  trial  before  the  court, 
for  the  plaintiff  for  the  amount  of  the  certificate,  de- 
fendant brings  error. 

•flee  nilDolii  Notes  Digest,  YoU.  XI  to  XY,  and  CamnUitlYe  Qnarterlr,  Muno 
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The  People  v.  Meyers,  203  IlL  App.  298. 

Samuels  &  Samuels,  for  plaintiff  in  error. 

Emil  a.  Meyee,  for  defendant  in  error. 

Me.  Justice  Holdom  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

BniLraNo  AKD  ooNBTBucnoN  ooNTiUGTS,  g  40^ — When  oumer  may 
not  retain  money  under  contract  to  pay  liens.  Where  a  build- 
ing contract  proyided  that  the  owner  might  retain  out  of  any 
money  due  the  contractor  an  amount  sufficient  to  indemnify  him 
against  any  lien  or  claim  chargeable  to  the  contractor  for  which, 
if  established,  the  owner  might  be  liable,  and  there  was  a  aub- 
contractor's  lien  filed  but  no'  suit  was  brought  thereon,  held  in 
an  action  by  the  contractor  against  the  owner  for  the  balance  due 
under  the  contract  brought  more  than  four  months  after  the  time 
final  payment  was  due  the  subcontractor,  and  wiChin  which  period 
a  petition  to  enforce  such  lien  should  have  been  filed,  that  the 
subcontractor's  lien  filed  constituted  no  defense  to  such  action. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er* 
ror,  T.  Arthur  Meyers,  Plaintllf  In  Error. 

Gen.  No.  22,625.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  F. 
Robinson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  22,  1917. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Arthur  Meyers,  defendant,  for  .viola- 
tion by  defendant  of  Rev.  St.  ch.  38,  sec.  57al  [Cal. 

*See  nilnols  Notes  Dlffeat*  VoU.  XI  to  XV,  and  OimuilatiTe  ttaaitortT 
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111.  St.  Supp.  1916, 1(3591(1)],  providing  for  a  penalty 
for  being  an  inmate  of  a  house  of  prostitution.  From 
a  judgment  of  conviction,  upon  trial  by  the  court,  and 
sentence  of  six  months,  defendant  brings  error. 

Abthub  H.  Simms,  for  plaintiff  in  error. 

Maclay  Hoyne,  for  defendant  in  error. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 

court. 

Abstract  of  the  Decision. 

1.  DisoBDERLY  HOUSE,  §  6* — wheti  evidence  auijficient  to  sustain 
conviction  for  being  immate  of  house  of  prostitution.  Evidence 
^cld  Bufflcient  to  sustain  a  finding,  beyond  all  reasonable  doubt,  of 
defendant's  guilt  as  charged  in  an  information,  under  Rev.  St. 
ch.  38,  Bee.  57al  [Cal.  III.  St.  Supp.  1916,  If  3591  (1)],  providing 
for  a  penalty  for  being  an  immate  of  a  house  of  prostitution. 

2.  Criminal  law,  §  150* — when  particeps  criminis  is  competent. 
A  particeps  criminis  is  a  competent  witness  under  an  information 
'or  violation  of  Rev.  St.  ch.  38,  sec.  57al  [Cal.  111.  St  Supp. 
IHS,  f  3591(1)],  providing  for  a  penalty  for  being  an  inmate  of 
a  house  of  prostitution. 
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Meyer  et  al.  v.  I.  Lurya  Lumber  Co.,  203-  111.  App.  300. 


Jaeob  Meyer,  Complainant,  and  Angelo  Paolella  et  al., 
Defendants,  Defendants  in  Error,  y.  L  Lurya 
Lumber  Company  et  aL,  Interveners,  Plaintiffs  in 
Error. 

Gen.  No.  22,629.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Fbedebick 
A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  22,  1917. 


Statement  of  the  Case. 

Bill  by  Jacob  Meyer,  complainant,  against  Angelo 
Paolella  and  others,  defendants,  I.  Lurya  Lumber 
Company  and  others,  interveners,  involving  questions 
aflfecting  mechanics'  liens.  From  the  denial  of  a  mo- 
tion by  the  interveners  to  set  aside  an  order  dismiss- 
ing the  suit  at  complainant's  cost  for  want  of  prosecu- 
tion, the  interveners  bring  error. 

The  cause  was  referred  July  1,  1913,  to  a  master  in 
chancery,  who  was  later  appointed  a  special  commis- 
sioner. September  24,  1915,  the  court  ordered  the 
special  commissioner  to  file  his  report  by  October  6, 
1915,  and  set  the  cause  for  hearing  on  that  date.  Oc- 
tober 13,  1915,  the  suit  was  dismissed,  and  on  Febru- 
ary 14,  1916,  the  interveners  filed  motion  to  set  aside 
the  order  of  dismissal. 

Samuel  W.  Newman,  for  plaintiffs  in  error. 

John  S.  Eeynolds  and  I.  B.  Perlman,  for  defend- 
ants in  error. 

Mr.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstraet  of  the  Decision. 

1.  Appeal  and  ebbob»  f  1268* — when  presumed  that  proceedings 
in  suit  in  equity  were  regular.  No  certificate  of  evidence  being 
filed,  held  that  the  regularity  of  all  proceedings,  the  giving  of 
proper  notices,  and  that  the  parties  were  in  court  when  an  order 
was  entered  requiring  a  special  commissioner  to  file  his  report  and 
when  a  cause  was  set  for  hearing,  will  be  presumed  in  a  suit  in 
equity. 

2.  EQurrr,  §  341* — when  chancery  suit  may  "be  dismissed  for 
voant  of  prosecution  while  still  "before  special  commissioner.  Where, 
in  a  suit  in  chancery,  an  order  was  entered  requiring  a  special 
commissioner  to  file  his  report  by  a  certain  date,  held  that  it 
devolved  upon  the  parties  to  close  their  proof  within  the  time 
limited  by  the  order,  or  so  much  earlier  as  to  enable  the  commis- 
sioner to  comply  with  the  order  to  file  his  report,  and  upon  the 
parties'  failure  so  to  close  their  proof  and  of  the  commissioner 
to  file  his  report,  that  the  cause  might  properly  be  dismissed  for 
want  of  prosecution. 

3.  Equity,  f  362* — when  court  may  not  vacate  order  of  dis- 
missal of  suit.  A  court  has  no  Jurisdiction  to  entertain  a  motion 
to  vacate  an  order  of  dismissal  of  a  suit  after  the  lapse  of  the 
term  at  which  such  order  was  entered. 

4.  Appeal  and  error,  §  274* — what  is  a  final  order.  An  order 
dismissing  a  bill  for  want  of  prosecution  is  a  final  order. 

5.  Equity,  §  341* — when  chancery  suit  properly  dismissed  for 
leant  of  prosecution.  When  proper  notices  are  given  and  the  par- 
ties are  in  court  at  the  time  an  order  is  entered  upon  a  special 
commissioner  in  a  chancery  suit  to  file  his  report,  and  the  cause 
is  set  for  hearing,  the  court,  if  the  parties  do  not  appear  at  the 
time  the  case  is  called  for  trial,  may  dismiss  it  for  want  of  prose- 
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Mundstock  y.  Mundstock,  203  111.  App.  302. 


Emelle  Mundstock,  Appellee,  t.  Herman  Mundstock, 

Appellant. 

6en.  No.  23,647.    (Not  to  b^  reported  in  fuU.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  January  22,  1917. 


Statement  of  the  Case. 

Bill  for  divorce  by  Emelie  Mundstock,  complainant, 
against  Herman  Mundstock,  defendant,  charging  adul- 
tery. From  a  decree  in  favor  of  complainant  and 
awarding  alimony,  defendant  appeals. 

There  was  introduced  in  evidence  a  postnuptial  con- 
tract between  complainant  and  defendant  which  re- 
cited that  differences  had  arisen  between  them  in 
relation  to  the  ownership  of  certain  property,  one  piece 
being  held  in  joint  tenancy  and  the  other  in  the  name 
of  complainant  alone,  and,  both  being  desirous  of  set- 
tling such  differences,  the  pieces  of  property  were 
conveyed  to  complainant,  she  paying  defendant  $2,500 
in  money  and  assuming  an  incumbrance  thereon  of 
$1,400,  evidenced  by  the  notes  of  both  parties,  which 
complainant  agreed  to  pay  and  to  hold  defendant  in- 
demnified from  any  liability  therefor.  As  a  further 
consideration  of  the  contract,  conveyance,  the  payment 
of  the  $2,500,  and  the  assumption  of  the  $1,400  of  in- 
debtedness, each  released  all  claim  in  or  to  the  recti  or 
personal  property  of  the  other  then  owned  or  after- 
wards to  be  acqilired  by  either,  and  also  agreed  that 
the  survivor  waived  and  released  all  claims  of  dower, 
homestead  rights,  widow's  award,  or  other  rights  or 
"  interest  in  and  to  the  property  of  which  the  one  first 
dying  should  be  seized  at  the  time  of  his  or  her  death. 
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Chables  Wbbno,  for  appellant. 

Bathjb  &  Wessmann,  for  appellee;  W.  Abnold  Am- 
BBBO,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
conrt 

Abstract  of  the  Decision. ' 

1.  DivoBGB,  I  14^ — When  evidence  sut^cient  to  9?iotD  adultery. 
Evidence  held  sufficient  to  establish  defendant's  adultery,  in  an 
action  for  divorce  on  that  ground. 

2.  DiTOBCB,  §  105* — when  postnuptial  agreement  is  not  bar  to 
allowance  of  alimony  in  suit  for  divorce.  A  postnuptial  contract 
between  husband  and  wife  made  when  in  settlement  of  difTerenceS 
between  them  as  to  the  ownership  of  property  owned  by  them 
Jointly  and  for  the  purpose  of  settling  such  differences,  held  no 
bar  to  the  wife's  right  to  alimony  under  a  suit  tor  divorce  brought 
by  her  subsequent  to  such  contract,  and  not  anticipated  by  or  in 
the  contemplation  of  the  parties  at  the  time  they  entered  into  the 
contract 

3.  DvfoncEh-^when  duty  rests  on  chancellor  to  award  alimony 
and  solicitor's  fees.  It  is  the  duty  of  the  chancellor,  under  Rev.  St. 
ch.  40,  sec.  18  (J.  &  A.  f  4233),  on  granting  a  wife  a  decree  of 
divorce  for  the  fault  of  her  husband,  to  award  alimony  as  well 
as  solicitor's  fees  in  favor  of  complainant 

4.  Divorce,  f  102* — when  amount  of  alimony  and  solicitor's 
fees  is  reasonable.  The  amount  of  alimony  and  solicitor's  fees 
awarded  by  the  decree,  held  to  be  reasonable  and  Just  when 
measured  by  the  financial  ability  of  defendant  to  pay  and  the 
necessity  of  complainant  for  financial  aid  in  her  support,  and  con- 
fonnable  to  well-settled  pcactlce. 
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St  George  y.  Printy,  203  111.  App.  304. 


A.  L.  St.  George^  Appellant^  t.  JTames  A.  Frlnty^ 

Appellee. 

Gen.  No.  22,630.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chlcaso;  the  Hon,  Hugh 
J.  Keabns,  Judge,  presiding.  Heard  in  {his  court  at  the  October 
term,  1916.  Reversed  and  remanded.  Opinion  filed  February  5, 
1917. 

Statement  of  the  Case. 

Action  by  A.  L.  St.  George,  plaintiff,  against  James 
A,  Printy,  defendant,  plaintiff  claiming  false  and 
fraudulent  representations  in  the  sale  by  defendant  to 
her  of  a  violin.  From  a  judgment  for  defendant,  on 
trial  by  the  court,  plaintiff  appeals. 

M.  J.  St.  Geobge,  for  appellant 

Chables  Daniels  and  Michael  P.  Mobbissey,  for  ap- 
pellee. 

Me.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beclsion. 

1.  Witnesses,  f  41* — lohen  husband  is  competent  uHtness  in 
action  by  wife.  The  husband  of  a  paHy  to  an  action  is  a  com- 
petent witness  for  the  wife  in  such  action  where  the  separate 
property  of  the  wife  is  involved  or  where  he  acted  as  her  agent 

2.  Husband  and  wife,  f  135* — when  evidence  sutHdent  to  show 
agency  of  husband  for  wife.  In  an  action  by  a  wife  against  a 
third  person  to  recover  damages  for  the  fraudulent  sale  of  a  violin 
to  plaintiff,  evidence  held  sufficient  to  sustain  a  finding  that  the 
husband  acted  as  agent  for  the  wife  in  making  the  purchase  al- 
though she  was  present  at  the  time  of  the  sale  and  took  some  part 
in  the  conversation  relating  to  such  sale. 


*See  Ullnoii  Notes  Digest,  VoU.  XI  to  XV.  and  ComiiUitiTe  Qoaiterly. 
topic  and  sectloii  number. 
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Dickey  T.  Wells,  203  111.  App.  305. 


L.  8.  Diekey^  Appellee,  t.  Mary  Wells  et  al.,  Trustees, 

Appellants. 

Gen.  No.  23,637.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habrt 
P.  DoLAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  February  5,  1917. 

Statement  of  the  Case. 

Actionr  by  L.  S.  Dickey,  plaintiff,  against  Mary 
Wells,  Thomas  E.  Wells,  John  E.  Wells  and  Preston 
A.  Wells,  trustees  under  the  will  of  Thomas  Edmund 
Wells,  deceased,  defendants,  for  damages  for  injuries 
to  plaintiff 's  property  in  his  apartment  in  defendants ' 
steam-heated  apartment  building,  caused  by  steam  es- 
caping from  an  unprotected  pipe  in  the  dining  room. 
Prom  a  judgment  for  plaintiff  for  the  sum  of  $110.90, 
defendants  appeal. 

SoKNENSCHEiN,  Bebkson  &  FiSHELL,  for  appellants. 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellee; 
Waltbb  H.  Jacobs  and  Gbobgb  A.  Kjjlly,  of  counsel. 

Mb.  Justice  Devbb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appsal  and  ebbob,  f  1752* — when  judgment  afflrw/ed  tor  iii- 
i^lJidency  of  abstract.  An  abstract  which  is  a  mere  index  to  the 
record  and  does  not  comply  with  Rule  18  of  the  Appellate  Court 
warrants  affirmance  of  the  Judgment 

2.  Landlobd  and  tenant — when  landlord  liahle  for  damages  due 
to  escape  of  steam  from  pipe  left  in  unprotected  condition.  Where 
the  owners  of  a  steam-heated  apartment  building  failed  to  place  a 
cap  upon  the  open  end  of  a  radiator  pipe  in  an  apartment  after 

*8ce  niinois  Notes  Digest,  Vols.  XI  to  XT,  and  CumiilAtlYe  ilnaiterly,  wmmm 
topic  and  iiection  number. 
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removing  the  radiator  therefrom  in  the  spring,  although  the  atten- 
tion of  the  owners'  foreman  and  of  the  Janitor  of  the  building 
was  called  to  the  matter,  and  in  consequence  thereof  when  steam 
was  turned  on  in  the  building  in  the  fall,  seven  months  later,  dnr- 
Ing  the  absence  of  the  lessee  of  the  apartment,  the  lessee's  prop- 
erty was  damaged  by  steam  which  escaped  from  the  unprotected 
pipe,  held  that  the  unprotected  condition  of  the  pipe  was  the  result 
of  a  positive  wrongful  act  on  the  part  of  the  owners'  employees, 
the  provisions  of  the  lease  exempting  the  owners  from  liability  for 
any  damage  occasioned  by  steam  and  water  pipes,  "except  from  the 
positive  wrongful  act  of  the  lessor  herein  or  his  employees." 

3.  Laivdlobd  and  tenant,  §  197* — when  evidence  sufficient  to  gus- 
tain  verdict  in  action  for  damages  for  leaving  steam  pipe  in  un- 
protected condition.  Evidence  held  sufficient  to  warrant  the  verdict 
of  the  Jury  in  an  action  by  a  lessee  for  damages  for  leaving  the 
end  of  a  radiator  pipe  in  a  steam-heated  apartment  buildings  un- 
protected. 


Crane  Company^  Appellant,  y.  Charles  E.  Ummacli, 

Appellee. 

6en.  No.  22,5U. 

1,  Fbaud,  fi  24* — when  verdict  for  defendant  improperly  directed 
in  action  for  damages  against  officer  of  corporation  for  making 
false  statements  as  to  its  financial  standing  for  purpose  of  obtaining 
credit.  In  an  action  for  fraud  and  deceit,  where  the  plaintiff 
showed  that  the  defendant  had,  for  the  purpose  of  securing  a 
continuing  line  of  credit  for  a  corporation  of  which  he  was  presi- 
dent, made  a  statement  as  to  its  resources  and  liabilities,  upon 
which  credit  was  given  to  the  corporation  and  later  to  a  corporation 
of  another  name  in  which  the  defendant  was  a  stockholder  but  not 
an  officer,  and  plaintifT  offered  to  prove  that  said  statement  was 
materially  false  and  misleading  and  that  the  two  corporations, 
though  differing  in  name,  were  one  in  corporate  entity,  held  that 
the  evidence  properly  offered  or  submitted  tended  to  prove  that 
material  false  representations  were  made  by  defendant  upon  which 
plaintiff  relied  in  extending  credit  to  the  last-mentioned  corpora- 
tion, and  that  the  court  erred  in  directing  a  verdict  for  defendant. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  aod  CnmnlAttTe  Qnwtetly, 
topic  an4  eectton  numlMr. 


Chicago — Fibst  Distbict — February,  1917.      307 

Crane  Company  v.  Ummach,  203  111.  App.  306. 

2.  Fbaitd,  f  127* — when  negligence  of  seller  in  delivering  goods 
in  reUance  upon  financial  statement  is  question  for  jury.  Where 
goods  were  delivered  to  a  buyer  corporation  two  and  one-half 
years  after,  and  In  reliance  upon,  a  certain  statement  made  by  its 
president  as  to  its  financial  condition  with  request  for  a  continuing 
line  of  credit,  which  statement  contained  false  and  fraudulent 
representations,  held  that  the  seller  was  not  negligent  as  a  matter 
of  law  in  so  delivering  the  goods. 

3.  Fbavd,  S  24* — what  is  effect  of  change  of  name  of  corpora- 
lion  on  liability  of  officer  for  making  false  financial  statements 
for  purpose  of  obtaining  credit.  Where  the  president  of  a  cor- 
poration made  false  and  fraudulent  representations  as  to  its  finan- 
cial condition  for  the  purpose  of  securing  a  continuing  line  of 
credit  for  the  corporation,  held  that  the  fact  that  the  name  of  the 
corporation  was  thereafter  changed  while  its  corporate  entity  was 
otherwise  retained  did  not  change  the  liability  of  such  officer  be- 
canse  of  such  representations  for  credit  given  such  corporation 
in  reliance  thereon  after  such  change  of  name. 

4.  Fraud,  §  92* — when  exclusion  of  evidence  in  action  for  mak- 
ing  false  statement  as  to  financial  condition  of  corporation  for 
purpose  of  obtaining  credit  is  erroneous.  In  an  action  for  fraud 
and  deceit  in  making  false  and  fraudulent  representations  as  to 
financial  condition  of  a  corporation  for  the  purpose  of  securing 
continuing  credit  for  the  corporation,  held  that  it  was  error  for 
the  court  to  refuse  to  admit  evidence  that  such  corporation  and 
one  of  another  nan^e  to  which  credit  was  given  on  such  represen- 
tations were  one  and  the  same  corporation  under  different  names. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Abthttb 
J.  Gray,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Reversed  and  remanded.    Opinion  filed  February  6,  1917. 

Alden,  Latham  &  Young,  for  appellant ;  T.  A.  Sheb- 
HAK,  of  counsel. 

CuLVEB,  Andrews,  King  &  Cook,  for  appellee. 

Mr.  Justice  Dever  delivered  the  opinion  of  the 
court.  , 

This  is  an  action  on  the  case  for  fraud  and  deceit, 
begun  by  plaintiff  against  the  defendant  in  the  County 
Court  of  Cook  county.  The  declaration,  consisting  of 
two  counts,  avers  that  on  January  10, 1912,  the  defend- 
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ant  made  an  application  to  the  plaintiff  for  a  line  of 
credit,  and  that  to  induce  such  credit  and  to  procure 
the  goods  and  merchandise  of  the  plaintiff  the  defend- 
ant made  certain  false  representations,  upon  which  the 
plaintiff  relied  and  upon  which  it  delivered  its  goods  to 
the  defendant.  Defendant  filed  a  plea  of  the  general 
issue.  Trial  was  had  in  the  County  Court,  and  at  the 
close  of  the  plaintiff's  case  the  court  directed  a  ver- 
dict in  favor  of  the  defendant  for  costs.  Plaintiff 
brings  the  case  here  for  review. 

The  evidence  submitted  on  behalf  of  plaintiff  tends 
to  prove  that  the  W.  S.  Edwards  Manufacturing  Com- 
pany was  organized  in  the  State  of  Illinois ;  that  some 
time  during  the  year  1911  the  defendant  became  inter- 
ested in  that  company  and  was  made  president 
thereof;  that  on  December  21,  1911,  the  name  of  this 
corporation  was  changed  to  that  of  Ummach  Manu- 
facturing Company ;  that  in  the  latter  part  of  the  year 
1911  and  prior  to  such  change  in  the  name  of  the  cor- 
poration, Ummach  called  upon  Mr.  Stiles  of  the  plain- 
tiff company  and  requested  a  line  of  credit  with 
plaintiff.  Stiles  requested  Ummach  to  mail  to  him  a 
statement  of  the  financial  condition  of  his  company. 
Ummach  complied  with  this  request  of  Stiles  and 
mailed  him  a  letter  a  copy  of  which  follows : 

''Chicago,  January  10,  1912. 
''Mr.  Stiles, 

c/o  Crane  Company, 
Dear  Sir : — 

As  per  our  recent  conversation,  we  herewith  submit 
a  statement  of  oilr  financial  standing  at  the  close  of 
business  December  31,  1911 : 

Resources. 

Accounts  receivable ' $37,826.72 

Cash  in  bank  and  on  hand 1,416.20 

Merchandise,    inventory,    Dec. 

31,  1911  76,351.85 

Machinery,  tools,  etc 25,500.00 

(This  item  taken  at  50  per 
cent,  less  than  formerly)     $141,094.77 
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Liabilities. 

Capital  stock $50,000.00 

Accounts  payable 32,783.16 

Surplus   58,311.61    $141,094.77 

Respectfully, 
Chables  E.  Ummach.*' 

On  receipt  of  this  letter  Stiles  gave  instructions  to 
the  proper  oflScers  of  his  company  to  extend  credit  to 
the  Uminach  Manufacturing  •  Company  in  an  amount 
not  to  exceed  $1,000  or  $1,200.  Thereafter  the  plain- 
tiff continued  to  sell  goods  to  the  Ummach  Manufac- 
turing Company  and  its  successor,  the  W.  S.  Edwards 
Manufacturing  Company,  until  the  time  they  went 
into  bankruptcy  in  the  year  1914,  and  within  a  few 
weeks  of  the  delivery  to  the  Edwards  Company  of  the 
last  bill  of  goods  sold  to  it  by  the  plaintiff. 

It  also  appears  from  the  evidence  that  the  name 
of  Ummach  Manufacturing  Company  was  in  turn 
changed  back  to  that  of  W.  S.  Edwards  Manufacturing 
Company  on  May  22,  1913;  that  a  short  time  before 
this  second  change  of  name  took  place,  Ummach  had 
severed  his  official  connection  with  the  Ummach  Manu- 
facturing Company,  although  he  retained  a  stock  in- 
terest therein;  that  Stiles  had  a  conversation  with 
Ummach  after  this  last  change  in  name,  in  which  con- 
versation nothing  was  said  one  way  or  another  about 
the  financial  condition  of  either  the  Ummach  Company 
or  the  Edwards  Company. 

During  the  months  of  May,  June  and  July,  1914,  the 
plaintiff  delivered  goods  to  the  W.  S.  Edwards  Manu- 
facturing Company  of  the  cash  value  of  $272.80.  A 
short  time  thereafter  the  Edwards  Company  went  into 
bankruptcy,  and  the  plaintiff  insists  that  there  is  now 
due  it,  after  allowing  certain  credits,  the  sum  of 
$129.63.  It  is  sought  to  recover  this  amount  from  the 
defendant 

We  are  of  the  opinion  that  the  court  erred  in  di- 
recting the  jury  to  return  a  verdict  for  the  defendant, 
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as  we  believe  that  the  evidence  properly  oflfered  or 
submitted  by  the  plaintiff  fairly  tends  to  prove  that 
material  false  representations  were  made  by  Ummach 
upon  which  the  plaintiff  relied  and  because  of  which 
it  extended  credit  to  the  corporation  in  which  Ummach 
was  interested  as  a  stockholder  or  oflScer.  The  plain- 
tiff offered  to  prove  that  the  statements  contained  in 
the  letter  of  January  10,  1912,  were  materially  false 
and  misleading,  and  that  the  then  liabilities  of  the  Um- 
mach Manufacturing  Company  were  in  fact  $119,411.68 
instead  of  $32,783.16,  as  represented  in  the  letter  of 
Ummach  to  the  plaintiff;  that  the  corporation's  name 
had  been  changed  twice  but  that  there  had  been  no 
change  in  the  corporate  entity  itself. 

The  trial  judge  seemed  to  be  under  the  impression 
that  the  changes  in  the  name  of  this  corporation  indi- 
cated that  more  than  one  corporation  were  involved  in 
the  transactions  here  referred  to.  Whether  this  be  so 
or  not,  counsel  for  plaintiff  offered  to  prove  that  as  a 
matter  of  fact  there  was  but  one  person  or  one  cor- 
poration involved  in  the  representations  out  of  which 
this  suit  grew.  We  think  counsel  should  have  been 
permitted  to  make  this  proof.  If  the  changes  referred 
to  here  were  in  name  only,  if  the  same  corporation  had 
continued  to  do  business  under  different  names,  then 
it  cannot  be  held  that  the  representations  which  were 
made  by  the  defendant  were  made  on  behalf  of  one 
company  and  the  credit  given  to  another. 

We  are  also  of  the  opinion  that  the  court  erred  in 
holding  that  the  plaintiff  was  guilty  of  negligence  as  a 
matter  of  law.  It  is  true  that  the  goods  for  the  valne 
of  which  suit  was  brought  were  delivered  two  and  one- 
half  years  after  the  representations  were  made,  but 
these  representations  were  made  in  pursuance  of  a  re- 
quest for  a  continuing  line  of  credit.  That  the  repre- 
sentations made  by  defendant  were  grossly  fraudulent 
is  not  denied  upon  this  record,  and  it  cannot  be  said 
that  the  plaintiff  was  negligent  as  a  matter  of  law  in 


Chicago — Fibst  Distbict — Febbuaby,  1917.      311 

Crane  Company  y.  Ummach,  203  111.  App.  306. 

relying  upon  them,  coming  as  they  did  from  one  who 
was  authorized  to  make  them  on  behalf  of  his  cor- 
poration. 

There  is  no  merit  at  all  in  the  contention  that  a  mere 
change  in  the  name  of  a  corporation  could  permit  it  to 
escape  liability  for  its  acts.  Ummach  was  the  agent  of 
and  had  the  right  to  speak  for  the  corporation,  what- 
ever name  or  names  it  may  have  used  in  the  transac- 
tion of  its  business,  and  under  the  law  he  is  personally' 
liable  for  such  fraudulent  conduct,  if  any,  which  may 
have  resulted  in  damage  and  injury  to  the  plaintiff. 
Whether  the  changes  in  the  corporate  entity  were 
merely  nominal,  whether  the  representations  were  in 
fact  made,  and,  if  so,  whether  the  plaintiff  relied  upon 
them,  were  questions  of  fact  which  should  have  been 
submitted  to  the  jury. 

In  Lowdon  v.  Fisk  (Tex.  Civ.  App.),  27  S.  W.  Eep, 
180,  the  court  said : 

**It  is  well  understood  that  such  representations  are 
made  as  a  basis  for  continuing  credit,  and  it  is  not 
necessary  that  they  should  be  made  exactly  at  the  time 
of  the  sale.  Such  a  requirement  would  be  ♦  unreason- 
able. The  length  of  time  that  has  elapsed  since  the 
making  of  the  statement,  within  reasonable  limits,  is 
for  the  consideration  of  the  court  and  jury  in  passing 
on  the  question  as  to  the  extent  that  the  sale  was  ac- 
tually influenced  thereby."  See  also.  Brown  v.  Lob- 
deU,  Farwell  d  Co.,  51  111.  App.  574. 

For  the  error  in  directing  a  verdict  in  this  case  the 
judgment  of  the  County  Court  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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In  the  Hatter  of  Petition  of  Frantiska  Dvorakoya,  ar- 
rested at  the  suit  of  Mary  Trembaez. 
On  appeal  of  Hary  Trembaez,  Appellant,  y.  Frantiska 

Dyorakoya,  Appellee. 

Oen.  No.  23,553.     (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  JoRTi 
H.  Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.-  Opinion  filed  February  5,  1917.  Rehearing 
denied  February  19,  1917. 

Statement  of  the  Case. 

Petition  by  Frantiska  Dvorakova,  petitioner,  against 
Mary  Trembacz,  respondent,  for  release  of  petitioner 
from  arrest  under  the  Insolvent  Debtors'  Act  (J,  &  A. 
^6198  et  seq.).  From  a  judgment  for  the  petitioner, 
respondent  appeals. 

Fbank  Pbska,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Jtjsticb  Deveb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Execution,  f  295* — \ohen  evidence  m  insufficient  to  show  that 
'malice  was  the  gist  of  action.  Where  the  evidence  on  a  petition 
for  release  under  the  Insolvent  Debtors'  Act  (J.  &  A.  II  6198  et  seq.) 
showed  only  the  fact  and  the  amount  of  the  Judgment  in  the  action 
under  which  the  petitioner  was  in  arrest,  and  did  not  show  the 
nature  of  the  claim,  evidence  or  verdict  upon  which  such  judg- 
ment was  based,  held  that  there  was  no  evidence  tending  to  show 
that  malice  was  the  gist  of  such  action,  notwithstanding  a  state- 
ment was  introduced  in  evidence,  but  not  identified  as  a  pleading 
in  said  action,  that  the  plaintiff  therein  complained  that  petitioner 
had  maliciously  caused  her  arrest  for  disorderly  conduct. 


*8ee  nilnolB  Note«  DlsMt»  Vols.  XI  to  XV,  and  CamalatiTe  Qq«ri«rl7. 
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Donglas  State  Bank  for  use  of  William  Hardy,  Plain- 
tiflf  in  Error,  t.  Chicago  Bonding  &  Surety  Com- 
pany, Defendant  in  Error. 

Oen.  No.  22,576. 

1.  CoBPORATioNB — toho  TMiy  make  affidavit  of  merits  denying 
genuineneaa  of  signature  of  person  as  attorney  in  fact  for  cor- 
poration. Under  Rule  23  of  the  Municipal  Court  of  Chicago,  adopt- 
ing section  62  of  the  Practice  Act  (J.  &  A.  K  8589),  an  affidavit 
of  merits,  denying  on  behalf  of  a  corporation  that  the  purported 
signature  of  a  certain  party  as  attorney  in  fact  for  the  corporation 
was  not  his  genuine  signature  and  that  he  did  not  sign  the  instru- 
ment, may  be  made  by  any  agent  of  the  corporation  duly  author- 
ized to  make  such  affidavit,  and  same  need  not  be  made  by  such 
party  whose  signature  is  denied  therein. 

2.  Bonds,  §  37* — when  admission  of  evidence  is  harmless  error. 
In  an  action  on  a  stay  of  execution  bond  against  a  corporation  as 
surety,  wherein  the  genuineness  of  the  signature  of  a  certain  per- 
son as  attorney  In  fact  for  the  defendant  was  denied,  held  that 
the  admission  of  evidence  tending  to  prove  that  a  certain  person 
had  forged  the  signature  of  the  attorney  in  fact,  and  that  after 
the  execution  of  such  bond  such  forger  was  a  fugitive  from  Justice 
and  had  left  the  city,  was  harmless  error. 

3.  Bonds,  §  38* — when  genuineness  of  signature  is  question  for 
jury.  In  an  action  against  a  corporate  surety  on  a  stay  of  execu- 
tion bond,  held  that  the  question  of  the  forgery  of  the  signature 
of  an  attorney  in  fact  for  the  corporation  was  a  question  for  the 
jury. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  C. 
MoaAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    Affirmed.    Opinion  filed  February  5,  1917. 

Clyde  C.  Fisheb,  for  plaiiitiff  in  error. 

Sabath,  Staffobd  &  Sabath,  for  defendant  in  error. 

Mr.  Justice  Deveb  delivered  the  opinion  of  the 
court. 

•Bee  miiMla  Note!  Divert,  Vols.  XI  to  XV,  and  CnmolatiTe  Qoartorlj,  smbo 
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This  case  comes  to  this  court  on  a  writ  of  error  to 
the  Municipal  Court  of  Chicago,  wherein  a  judgment 
was  entered  in  favor  of  the  defendant.  Suit  was 
brought  on  a  *'Stay  of  Execution"  bond  which  it  was 
alleged  the  defendant  had  executed  as  surety  in  case 
No.  390,027  in  the  Municipal  Court.  An  affidavit  of 
merits  was  filed  by  the  defendant  in  which  Albert  N. 
Jacobs,  as  its  duly  authorized  agent,  stated  ''that  de- 
fendant never  executed  the  bond  set  forth  in  plaintiff's 
statement  of  claim;  that  the  purported  signature  of 
Chester  Strail,  attorney  in  fact,  is  not  the  genuine  sig- 
nature of  the  said  Chester  Strail ;  that  he  never  signed 
same;  and  that  it  is  not  indebted  to  the  plaintiff  on 
said  purported  bond.'' 

Plaintiff  contends  that  the  affidavit  of  merits  which 
was  signed  by  Jacobs  as  agent  of  the  defendant,  under 
Rule  23  of  the  Municipal  Court  of  Chicago  and  under 
section  52  of  the  Illinois  Practice  Act  (J.  &  A.  |I8589) 
should  have  been  sworn  to  by  Strail,  the  person  whose 
signature  it  is  claimed  was  forged  in  the  bond  in  ques- 
tion. 

Eule  23  of  the  Municipal  Court,  as  it  appears  in  the 
record  here,  adopts  section  52  of  the  Practice  Act, 
which  provides  that  where  a  defendant  is  sued  upon 
any  instrument  in  writing  he  may  not  deny  the  execu- 
tion of  such  instrument  unless  such  denial  is  verified 
by  his  affidavit;  as  a  proviso  it  is  stated  that  *'if  the 
party  making  such  denial  be  not  the  party  alleged  to 
have  executed  or  assigned  such  instrument,  the  denial 
may  be  made  on  the  information  and  belief  of  such 
party.''  The  defendant  is  a  corporation.  The  theory 
of  plaintiff  is  that  the  bond  sued  on  is  the  bond  of  de- 
fendant, and  not  that  of  Strail.  The  defendant  being 
a  corporation,  all  of  its  acts  are  performed  for  it  by 
agents ;  it  is  incapable  of  binding  itself  by  any  instru- 
ment or  contract  except  through  the  acts  and  with  the 
aid  of  such  agents.    The  affidavit  purports  to  have 
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been  made  by  Jacobs  as  the  duly  authorized  agent  of 
the  defendant,  and  we  are  at  a  loss  to  understand  how 
the  defendant  could  have  executed  the  affidavit  in 
question  in  any  other  manner.  There  is  nothing  in  the 
law  which  requires  that  an  aflBdavit  such  as  the  one 
filed  in  this  case  should  be  executed  by  any  particular 
officer  of  a  corporation.  From  the  language  of  the  pro- 
viso of  section  52  above  quoted,  it  may  reasonably  be 
inferred  that  the  Legislature  intended  that  it  would  be 
necessary  in  cases  such  as  the  one  at  bar  that  the  aflS- 
davit  required  of  the  defendant  should  be  executed  by 
a  properly  authorized  agent.  Strail,  the  person  whose 
signature  it  is  alleged  was  forged  to  the  bond  in  ques- 
tion, testified  as  a  witness  in  the  case  and  denied  that 
he  executed  such  bond.  It  might  be  inferred  from  this 
that  it  was  possible  for  the  defendant  to  have  denied 
the  execution  of  the  bond  by  the  aflSdavit  of  Strail  him- 
self; yet  we  find  nothing  in  the  statute  referred  to  or 
in  the  decisions  that  leads  us  to  the  belief  that  the  de- 
nial could  not  be  made  by  any  other  authorized  agent 
of  the  defendant. 

It  is  further  insisted  by  the  plaintiff  that  the  court 
erred  in  admitting  certain  testimony  over  the  objection 
of  the  plaintiff.  The  evidence  taken  at  the  trial  tended 
to  prove  that  one  Lewinsohn  had  forged  Strail 's  sig- 
nature in  the  bond,  and  certain  evidence  was  admitted 
which  tended  to  prove  that  after  the  execution  of  the 
bond  Lewinsohn,  being  a  fugitive  from  justice,  had  left 
the  City  of  Chicago,  We  are  inclined  to  the  view  that 
some  of  this  evidence  was  erroneously  admitted,  but 
we  do  not  think  that  the  error  of  the  court  in  this  re- 
gard was  so  serious  as  to  warrant  us  in  reversing  the 
indgment  for  that  reason. 

It  is  contended  also  that  the  verdict  and  judgment 
are  against  the  weight  of  the  evidence.  There  are  in 
the  record  photographic  copies  of  two  instruments 
whi^h  contain  the  genuine  signature  of  Strail,  as  also 
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the  bond  in  which  appears  the  alleged  forged  signa- 
ture. An  examination  of  these  papers  will  disclose 
that  there  is  a  very  marked  similarity  between  these 
signatures ;  yet,  notwithstanding  this  fact,  the  question 
of  the  genuineness  of  the  signature  in  question  became 
a  question  of  fact  for  the  jury,  and  we  are  unable  to 
say  that  the  finding  of  the  jury  is  unsupported  by  the 
evidence. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Sidney  L.  Stein  and  Edward  i.  Elirliardt,  copartners, 
trading  as  Stein  &  Ehrhardt,  Defendants  in  Er- 
ror, y.  Herman  Emerman,  trading  as  H.  Emerman 
&  Company,  Plaintiff  in  Error. 

Oen.  No.  33,583.     (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Denis  E. 
Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Reversed  and  Judgment  of  nil  capiat.  Opinion  filed 
February  5,  1917. 

Statement  of  tlie  Case. 

Action  by  Sidney  L.  Stein  and  Edward  J.  Ehrhardt, 
copartners,  trading  as  Stein  &  Ehrhardt,  plaintiffs, 
against  Herman  Emerman,  trading  as  H.  Emerman  & 
Company,  defendant,  to  recover  on  a  contract  between 
real  estate  brokers  to  pay  plaintiffs  four  hundred  dol- 
lars as  their  part  of  a  commission  in  making  a  loan. 
From  a  judgment  for  plaintiffs  for  four  hundred  dol- 
lars, defendant  brings  error. 

WiXiXiiAJC  Fbiedman,  for  plaintiff  in  error. 
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IsADORB  S.  Blumbnt^al,  f OF  defendants  in  error. 

Mb.  Justice  Dbveb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Cohtbacts,  I  294* — when  performance  is  condition  precedent  to 
m<Antenance  of  action  for  breach.  Under  a  contract  between  real 
estate  brokers  wbereby  defendant  agreed  to  pay  plaintiffs  a  part 
of  a  commission  in  making  a  second  mortgage  loan  and  providing 
that  the  amount  specified  should  be  paid  plaintiffs  when  the  money 
on  the  mortgage  was  paid,  held  that  the  right  of  the  plaintiffs  was 
dependent  on  the  making  of  the  loan  as  a  condition  precedent, 
and  that  they  could  not  recover  under  such  contract  without  first 
showing  that  the  loan  was  in  fact  made. 


Thompson  Brothers  Feed  Company,  Appellee,  y.  Nei- 
man Brothers  Company,  Appellant. 

Oen.  No.  22,596.     (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  A. 
Mahonet,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  February  6,  1917.  Rehearing 
denied  February  16,  1917. 

Statement  of  the  Case. 

Action  by  Thompson  Brothers  Feed  Company,  a 
corporation,  plaintiff,  against  Neiman  Brothers  Com- 
pany, a  corporation,  defendant,  to  recover  $828.39  on 
account  stated  for  balance  due  on  merchandise  sold. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

T.  0.  Thompson,  an  officer  of  the  plaintiff,  testified 
that  he  had  had  conversations  with  the  defendant's 

^  *8e»  nilaob  Notei  Dlareit,  Vols.  XI  to  XV,  ana  CumoUitlTe  Qaarterlr,  aMne 
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oflBcers  in  reference  to  the  account,  and  that  Lonis  J. 
Neiman,  treasurer  of  the  defendant  company,  said  that 
if  plaintiff  would  allow  a  disputed  item  of  $105  the 
balance  of  the  account,  $828.39,  would  be  paid;  that 
Alexander  Neiman,  president  of  the  defendant  com- 
pany and  a  brother  of  Louis,  also  said  *^that  he  would 
take  care  of  us,  he  would  give  a  chattel  mortgage  and 
that  everything  would  be  all  right";  that  a  statement 
of  the  account  was  mailed  to  the  defendant  every 
month,  and  that  the  Neimans  had  never  questioned  its 
correctness  except  as  to  the  matter  of  the  $105  item 
which  plaintiff  allowed  to  defendant. 

WiLUAM  Fbiedman,  f  Or  appellant. 

Levisohn  &  Levisohn,  for  appellee ;  Alvin  E.  Steik, 
of  counsel. 

Me.  Justice  Deveb  delivered  the   opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Account  stated,  §  25* — when  evidence  sufficient  to  show. 
Evidence  held  to  support  the  finding  of  the  court  that  the  plaintiff's 
claim  arose  on  an  account  stated,  in  an  action  to  recover  for  balance 
due  after  allowance  of  a  disputed  item. 

2.  Corporations,  §  354* — when  hound  by  action  of  officers.  A 
corporation  is  bound  by  the  action  of  its  president  and  treasurer 
in  accepting  an  account  as  an  account  stated. 

3.  Pleading,  §  153* — what  defenses  must  be  set  up  in  affidavit 
of  merits  in  auction  on  a>ccount  stated  against  a  corporation.  The 
defenses  to  an  action  against  a  corporation  on  an  account  stated, 
that  the  debt  was  due  to  an  individual  and  that  the  agreement  to 
pay  the  debt  was  voidable  under  the  Statute  of  Frauds  and  was 
ultra  vires  as  to  the  corporation,  come  too  late  when  first  made 
after  the  filing  of  an  affidavit  of  merits;  they  should  be  specifically 
set  up  in  such  affidavit 

4.  Pleading,  {  153* — when  affidavit  of  merits  is  insufficient.  In 
an  action  on  an  account  stated,  an  affidavit  of  merits  held  insuffl- 
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dent  to  show  that  the  indebtedness  sued  on  was  that  of  an  Indi- 
vidual anil  not  the  defendant  corporation  or  that  the  defendant 
had  entered  into  a  voidable  agreement  to  pay  such  indebtedness. 
5.  Trial,  I  295* — when  propositions  of  law  should  he  tendered. 
Propositions  of  law  should  be  tendered  before  announcement  of 
final  judgment. 


A.  9.  Cronstedt ;  A.  D.  Cronstedt  and  Ralph  Berg,  trad- 
ing as  Ralph  Berg  &  Company,  Appellees,  t. 
Thomas  T.  MeCormiek,  Appellant. 

Oen.  No.  22,608. 

Bbokebs,  f  28* — when  evidence  is  sufficient  to  support  judgment 
I  /or  plaintiff  in  action  for  commission  for  exchange  of  real  estate. 

Where  the  plaintiff,  an  unlicensed  real  estate  broker,  on  behalf 
of  the  defendant  initiated  and  was  the  procuring  cause  of  an 
exchange  of  defendant's  property  for  other  property  which  was 
effected  after  plaintiff  had  become  a  member  of  a  firm  which  was 
duly  licensed  to  conduct  a  real  estate  brokerage  business,  held  that 
the  evidence  supported  a  finding  and  judgment  for  the  plaintiff,  in 
an  action  to  recover  a  commission  for  effecting  such  exchange. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  February  5,  1917. 

Abthub  a.  Basse^  for  appellant. 
GuBDON  Williams,  for  appellees. 

Mr.  Justice  Dever  delivered  the  opinion  of  the 
court 

This  is  an  appeal  from  a  judgment  of  the  Municipal 
Court  of  Chicago  for  the  sum  of  $175. 

In  November,  1914,  the  defendant,  Thomas  T.  Mc- 
Cormick,  listed  for  exchange  a  farm  which  he  owned 

*8ee  OHnolN  Notes  Dlarefttp  ToU.  XI  to  XV,  and  CumulatlTe  QvAiterly,  Mune 
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in  Reno  county,  Kansas,  with  the  plaintiff,  A.  D.  Cron- 
stedt,' a  real  estate  agent.  The  evidence  taken  on  the 
trial  tends  to  prove  that  Cronstedt,  at  the  time  the 
property  was  listed  with  him,  was  not  duly  licensed  to 
conduct  a  real  estate  business  in  Chicago;  that  in 
March,  1915,  he  became  a  member  of  the  real  estate 
firm  of  Ralph  Berg  &  Company,  and  that  on  March  4, 
1915,  there  was  issued  to  this  firm  by  the  City  of  Chi- 
cago a  broker's  license  expiring  January  1,  1916;  that 
on  June  23,  1915,  Cronstedt  procured  a  broker's  li- 
cense to  deal  in  real  estate  in  his  own  name.  This 
latter  license  it  appears  was  taken  out  for  the  reason 
that  Berg,  a  member  of  the  firm,  had  on  May  17,  1915, 
unexpectedly  gone  to  Arizona ;  he  returned  to  Chicago 
in  July,  1915,  and  resumed  his  partnership  relations 
with  Cronstedt. 

In  the  latter  part  of  February,  1915,  Cronstedt  sub- 
mitted to  the  defendant  a  building  owned  by  Robert  F. 
Schenck  and  located  at  66th  street  and  Ingleside  ave- 
nue in  Chicago.  Cronstedt  and  McCormick  together 
went  to  the  Schenck  building,  and  McCormick  author- 
ized Cronstedt  to  say  to  Schenck  that  he,  McCormick, 
would  trade  his  Kansas  farm  for  the  Schenck  prop- 
erty subject  to  the  incumbrance  of  $20,000.  Schenck, 
through  his  agent,  one  Hanson,  refused  this  offer  but 
said  he  would  trade  if  McCormick  would  take  the  Chi- 
cago building  subject  to  an  incumbrance  of  $22,000. 
McCormick  refused  to  accept  this  offer.  On  April  13, 
1915,  McCormick  gave  to  Cronstedt  a  written  proposi- 
tion for  a  trade  of  the  properties  which  Cronstedt 
mailed  to  Schenck. 

Cronstedt  testified  that  he  saw  McCormick  again  in 
June,  1915,  when  the  latter  stated  that  he  would  not 
consider  Schenck 's  proposition,  and  that  he  had  in 
prospect  a  trade  for  another  building;  that  he,  Cron- 
stedt, had  had  several  conversations  with  McCormick 
with  reference  to  the  proposed  exchange  of  the  proper- 
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ties  in  August  and  October,  1915,  and  in  January  and 
February,  1916. 

The  evidence  discloses  that  on  May  11, 1915,  McCor- 
mick  and  Schenck  entered  into  a  contract  for  the  ex- 
change of  the  properties  in  question,  and  mutual  trans 
fers  thereof  were  made  in  July,  1915. 

It  is  urged  by  the  defendant  that  Cronstedt  is  not 
entitled  to  any  commissions  by  reason  of  the  exchange 
of  these  properties  because  he  was  not  a  duly-licensed 
real  estate  broker  in  Chicago  at  the  time  the  transfer 
was  made.  There  is  not  much  merit  in  this  contention. 
Cronstedt  became  a  member  of  the  Ralph  Berg  &  Com- 
pany firm  in  March,  1915,  and  at  that  time  his  firm  was 
licensed  to  conduct  a  real  estate  brokerage  business. 
The  contract  for  the  exchange  of  the  property  was  en- 
tered into  in  May,  1915 ;  the  actual  transfer  took  plAce 
in  July  of  the  same  year.  The  evidence  submitted  on 
the  trial  by  the  plaintiff  fairly  tended  to  prove  that  he 
was  the  procuring  caase  of  the  exchange  of  the  defend- 
ant's farm  for  Schenck 'S  Chicago  property.  He  and 
McCormick  together  examined  the  Schenck  property, 
and  it  appears  from  the  evidence  that  Cronstedt  had 
exercised  reasonable  industry  to  bring  about  the  ex- 
change which  was  ultimately  made  by  the  parties  them- 
selves, during  a  period  of  several  months. 

The  defendant  denied  that  he  had  concealed  from 
plaintiff  the  fact  that  he  had  entered  into  the  contract 
with  Schenck;  he  stated  that  he  had  informed  plaintiff 
on  several  occasions  of  the  fact  of  his  relations  with 
Schenck.  On  this  subject  there  was  a  direct  contra- 
diction as  between  these  parties,  and  the  matter  was 
one  of  fact  for  the  determination  of  the  trial  court. 
There  can  be  little  doubt  from  this  evidence  that  Cron- 
stedt had  in  good  faith  given  of  his  time  and  energy  to 
bring  about  the  exchange  of  the  properties  which  was 
afterwards  made,  and  we  believe  there  is  sufficient  evi- 
dence in  the  record  to  sustain  the  findings  and  judg- 
ment of  the  trial  court 

YoL  OCUI  SI 
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Complaint  is  made  of  the  rulings  of  the  trial  court 
with  reference  to  the  admission  of  certain  evidence. 
As  to  this  complaint  we  do  not  think  that  any  error 
was  committed  which  would  authorize  a  reversal  of  the 
judgment. 

The  judgment  is  affirmed. 

Affirmed. 


Charles  W.  Gillett,  Plaintiff  in  Error,  t.  Elizabeth 
Parker  Bryant,  formerly  Elizabeth  Parker  Gil- 
lett, Defendant  in  Error. 

Gen.  No.  32,328.     (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Fbedebick 
A.  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1916.    AfELrm^d.    Opinion  filed  February  5,  1917. 

Statement  of  the  Case. 

Bill  for  divorce  by  Elizabeth  Parker  Gillett,  now 
Elizabeth  Parker  Bryant,  complainant,  against  Charles 
W.  Gillett,  defendant,  charging  defendant  with  habit- 
ual drunkenness.  From  an  order,  upon  defendant's 
petition,  awarding  defendant  the  custody  of  the  chil- 
dren for  a  limited  time,  after  a  decree  rendered  di- 
vorcing the  parties  and  awarding  the  custody  of  their 
children  to  complainant  and  forbidding  defendant  to 
interfere  until  further  order  of  the  court,  defendant 
brings  error. 

The  decree  found  the  defendant  to  be  an  unfit  person 
to  have  the  care,  custody,  control  and  education  of  the 
children,  a  boy  then  seven  and  a  girl  then  four  years 
of  age.  They  resided  with  their  mother  for  about  a 
year,  when  she  married  one  Bryant,  a  British  subject, 
since  which  time  they  lived  with  her  and  Bryant  at 
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their  home  in  Lake  Forest,  Ulinois.  About  two  years 
and  seven  months  later,  the  defendant  filed  a  petition 
praying  that  the  care  and  custody  of  the  children  be 
changed  to  himself.  After  extended  hearing  the 
prayer  was  denied,  but  the  decree  was  modified  so  as 
to  give  the  defendant  the  right  to  visit  and  talk  with 
the  children  and  be  with  them  on  Saturday  of  each 
week  from  twelve  o'clock  noon  to  six  o'clock  in  the 
evening  free  from  interference  or  espionage  of  their 
mother  or  her  agents,  servants  or  others  in  her  behalf, 
to  be  delivered  to  petitioner  and  returned  by  him  at  a 
specified  place,  with  special  provisions  as  to  sickness, 
vacations,  failure  of  petitioner  to  meet  the  children, 
etc.  The  order  expressed  the  court's  intent  eventually 
upon  proper  showing  to  give  the  petitioner  the  right 
to  have  charge  and  control  of  the  children  at  night  as 
well  as  during  the  day,  and  also  directed  that  they 
should  be  known  by  their  father's  name.  The  order 
fonnd  petitioner  had  become  a  sober,  temperate  man. 

Francis  W.  Walkeb  and  Donauj  C.  Muhleman,  for 
plamtifF  in  error;  Fbancis  W.  Walkeb,  of  counsel. 

Winston,  Payne,  Stbawn  &  Shaw,  for  defendant  in 
error;  Edwabd  W.  Evbbbtt,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deeision. 

1.  DiYOBCE^  (  153* — when  children  of  tender  years  will  not  he 
UAen  from  custody  of  their  mother.  As  a  general  rule,  children 
of  tender  years  will  not  be  taken  from  the  custody  of  their  mother 
▼here  she  is  physically,  morally  and  by  general  environment  a 
proper  person  for  them  to  live  with  and  be  controlled  by. 

2.  DrvoBCE,  §  159* — wJien  retention  of  custody  of  children  projh 
criy  not  denied  to  their  mother.    On  a  petition  by  a  party  divorced 

*8m  nitaMis  Note*  Dlarest,  VoU.  XI  to  XV,  and  CnmulatlTe  Quarterly,  Mune 
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from  hlB  vlfe,  preying  that  the  divorce  decree  awarding  the  custody 
of  their  children  to  her  he  changed  and  their  custody  be  awarded 
to  him,  held  that,  looking  to  the  best  interests  of  the  chlldrmi,  who 
were  of  tender  years,  and  their  care  and  nurture  the  chancellor, 
under  the  circumstances,  did  not  exceed  the  exercise  of  sound, 
humane,  Judicial  discretion  in  allowing  the  mother  to  retain  th^ 
custody. 

3.  DiYOBCB,  I  153* — when  mother  preferred  over  paternal  grand- 
mother as  to  custody  of  children.  All  things  being  equal  as  between 
the  mother  and  the  paternal  grandmother  of  children  of  tender 
years,  the  mother  has  the  preference  In  law  in  the  matter  of  the 
custody  and  nurture  of  the  children. 

4.  DivoBCB~-io/iat  is  effect  of  marriage  of  divorced  m^her  to 
aiien  on  right  to  custody  of  children.  The  fact  that  a  woman's 
husband  is  a  British  subject,  and  that  by  her  marriage  with  him 
her  political  status  follows  his,  will  not,  while  they  live  together 
within  the  Jurisdiction  of  a  domestic  court,  aftect  her  right  to 
the  custody  of  her  children  by  a  former  marriage  who  are  Amiar- 
lean  citizens.  • 

6.  Divorce,  {  150* — when  jurisdiction  of  domestic  court  ever 
children  of  divorced  parents  is  not  divested.  Children  of  divorced 
parents,  who  are  American  citizens,  remain  such  notwithstanding 
their  mother's  subsequent  marriage  to  the  subject  of  a  foreign 
power,  and  are  subject  to  the  Jurisdiction  of  a  domestic  court  and 
its  orders  concerning  their  custody  as  their  welfare  may  demand. 

6.  DivoBCE,  f  150* — when  evidence  is  insufficient  to  show  that 
children  were  estranged  from  the  father,  Evidence  held  not  to 
show  that  the  children  of  divorced  parents  were  being  estranged 
from  their  father,  on  a  petition  by  the  father  for  their  custody, 
they  having  been  in  the  custody  of  their  mother  by  decree  of  court. 

7..  DivoBCB,  {  150* — what  is  extent  of  jurisdiction  of  court  over 
children  after  divorce.  The  Jurisdiction  of  the  court  over  the 
children  of  parties  to  a  suit  for  divorce  continues  after  the  divorce 
decree,  and  such  children  are  wards  of  the  court  subject  to  its 
future  orders  and  directions  as  to  their  care  and  custody. 

*Sm  lUlnols  Notes  Dlvett,  YoU.  XI  to  XV,  mad  CvmnUtlTo  Qnartaclj*  «hm 
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The  People  of  the  State  of  Illinois  ex  reL  Emma  L. 
Parker,  Plaintiff  in  Error,  y.  Mrs.  William  Bry- 
son.  Defendant  in  Error. 

Sen.  No.  22,540.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior' Court  of  Cook  county;  the  Hon.  WnxiAic 
FERtuoBE  CooPEB,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1916.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  February  5,  1917.  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Statement  of  the  Case. 

Habeas  corpus  proceedings  by  the  People  of  the 
State  of  Ulinois  ex  rel.  Emma  L.  Parker,  petitioner, 
against  Mrs.  William  Bryson,  respondent,  for  the  cus- 
tody of  a  female  child.  From  a  judgment  for  respond- 
ent, relatrix  brings  error.  For  the  decision  on  a 
former  appeal,  see  198  HI.  App.  171. 

SHEPABDy  McCoBMICK,  ThOMASON,  ElBXIiAKD  &  PaT- 

TKB80N,  for  plaintiff  in  error ;  Pebby  S.  Pattebson,  of 
counseL 

Benjamin  E.  Bubb  and  Emoby  Smith,  for  defendant 
in  error ;  Benjamin  E.  Bubb,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 

court 

» 

Abstract  of  the  Decision. 

1  iKTAifTS,  I  4* — wJMt  does  not  constitute  abandonment  of  child 
5y  mother.  Where  a  mother,  before  her  pains  of  maternity  had 
scarcely  ceased,  aUowed  her  baby  to  be  taken  from  her  under  a 
secret  arrangement  between  her  husband  and  a  physician  at  a 
hospital  where  her  husband  had  placed  her  for  confinement,  of 
which  arrangement  she  was  ignorant  but  passively  assented  thereto. 


Ok^ 
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and  the  physician  refused  her  any  Information  when  asked  as  to 
the  child's  whereabouts,  and  she  was  unable  to  ascertain  Its  where- 
abouts until  after  her  husband's  death,  when,  upon  learning  where 
It  was,  she  Instituted  habeas  corpus  proceedings  to  secure  Its  cus- 
tody, held  that  there  Was  no  abandonment  in  fact  or  in  law  by 
her  of  her  child. 

2.  Pabent  and  child,  §  3* — when  right  of  mother  of  child  to  its 
custody  will -not  he  curtailed.  The  mother  of  a  child,  its  father 
being  dead.  Is  Its  natural  guardian  and  custodian,  and  her  right 
will  not  be  Infringed  or  curtailed  unless  there  Is  something  in 
her  life  and  conduct  which  maKes  her  an  undesirable  character  co 
be  intrusted  with  its  care  and  nurture. 

3.  Infants,  {  4* — when  mother  is  proper  person  to  have  custody 
of  child.  Where  the  mother  of  a  cnlld  was  shown  to  be  a  woman 
of  education,  refinement  and  exemplary  conduct,  and  the  only 
criticism  upon  her  life  or  character  possible  to  be  Indulged  was 
her  indiscretion  In  yielding  under  promise  of  marriage  to  the  father 
of  the  child,  held  that  she  was  a  fit  person  to  have  Its  care,  custody 
and  nurture. 

4.  Infants,  {  4* — when  for  best  interests  of  child  that  its  mrOther 
have  custody  of  it.  All  other  things  being  equal,  it  is  for  the  best 
interests  of  a  child  that  it  be  brought  up  by  its  own  mother  rather 
than  by  a  foster  mother. 

5.  Infants,  S  4* — when  for  hest  intfsrests  of  child  that  Toother 
te  preferred  as  to  custody  over  foster  mother.  In  a  habeas  corpus 
proceeding  between  the  natural  mother  and  the  foster  mother  of 
a  child  for  its  custody,  where  the  foster  mother  appeared  to  be 
husbandless  and  was  employed  away  from  her  home  from  5:30  to 
9:30  each  evening,  leaving  the  baby  in  the  care  of  others  in  a 
store,  and  the  natural  mother  was  shown  to  have  a  home  on  her 
father's  farm  where  she  could  give  the  child  her  maternal  and 
undivided  care  and  attention  and  rear  it  in  the  atmosphere  of  a 
healthy  country  environment,  with  the  protection  of  her  father, 
held  that  it  would  be  to  the  best  interests  and  welfare  of  the  child 
that  it  be  brought  up  and  cared  for  by  its  natural  mother. 

6.  Appeal  and  ebbob,  §  1725* — when  opinion  of  Appellate  Court 
is  law  of  case.  The  opinion  of  the  Appellate  Court  on  appeal  In 
a  former  habeas  corpus  proceedUigs  by  a  mother  against  the  foster 
mother  of  her  child  is  binding  as  the  law  of  the  case  in  similar 
proceedings  between  the  same  parties. 
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Edmunds  v.  City  of  Chicago.  203  lU.  App.  327. 


Beuben  B.  Edmunds,  Appellant,  t«  City  of  Ghieago, 

Appellee. 

Gen.  No.  22,678. 

1.  MuKiciPAi,  cx)BPOBATioNB,  {  1233* — What  is  nccessaty  averment 
to  declaration  against  city  for  personal  injuries.  A  cause  of  action 
against  a  city  in  a  personal  injury  case  is  not  well  stated  unless 
the  declaration  affirmatively  shows  that  the  notice  required  by 
Hard's  Rev.  St.  ch.  70,  sec.  7  (J.  &  A.  K  6190),  was  served  upon 
the  city,  except  in  a  statement  of  claim  in  a  fourth-class  action 
under  the  Municipal  Court  Act 

2.  Pleading,  §  34* — when  avembent  of  giving  notice  in  declara- 
tUm  5y  reference  to  exhibit  is  not  permissible.  Where  service  of 
a  notice  upon  the  defendant  is  required  in  the  statement  of  a 
cause  of  action  at  law  against  him,  an  averment  of  the  giving  of  the 
notice  by  reference  in  the  declaration  to  an  exhibit  attached  there- 
to is  not  permissible  either  under  common-law  pleadings  or  by 
virtue  of  any  statute  of  the  State  of  Illinois,  and  is  without  any 
force  or  effect. 

3.  Pleading,  {  34* — haw  service  of  notice  on  defendant  should 
&e  set  out.  Where  service  of  notice  upon  the  defendant  is  required 
in  the  statement  of  a  cause  of  action  at  law  against  him,  such 
notice  should  be  set  out  either  in  its  terms  or  in  its  tenor  and  legal 
effect. 

4.  LiHiTATiON  OF  ACTION,  {  64* — What  constitutcs  statement  of 
new  cause  of  action.  A  declaration  in  an  action  against  a  city  in 
a  personal  injury  case  which  omits  an  averment  of  service  of  the 
statutory  notice  within  the  statutory  time  states  no  cause  of  action, 
and  an  amendment  after  the  statutory  period  of  limitation  of 
actions  setting  up  such  notice  constitutes  a  statement  of  a  jiew 
cause  of  action. 

5.  Pleading,*  §  223* — what  is  effect  of  abiding  by  demurrer. 
Where  the  defendant  was  granted  leave  to  withdraw  a  plea  of 
Seneral  issue  and  to  file  a  demurrer,  which  was  sustained,  and 
plaintiff  was  granted  leave  to  amend  his  declaration,  to  which 
amended  declaration  the  defendant  filed  a  plea  of  the  statute  of 
limitations,  and,  upon  the  overruling  of  the  plaintiffs  demurrer  to 
such  plea,  the  plaintiff  elected  to  stand  by  his  demurrer,  held  that 
plaintiff  waived  the  right  to  challenge  whatever  erroneous  exercise 
of  Judicial  discretion  there  may  have  been  in  allowing  the  defend- 
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ant  to  withdraw  his  plea,  of  the  general  Issue  and  to  file  demurrer 
to  the  original  declaration. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
MoKiNUCT,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Ai&rmed.    Opinion  filed  February  6,  1917. 

James  C.  MoSnANEy  for  appellant. 

Samuel  A.  Ettelson  and  Chakles  R.  Fbanois,  for 
appellee;  Bobebt  H.  Fabbell  and  Henby  T.  Chaoe^ 
Jb.,  of  counsel. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court 

This  is  an  action  for  personal  injury.  The  merits 
of  the  case  are  not  involved.  The  questions  in  dispute 
relate  to  the  pleadings  only. 

The  action  was  originally  commenced  against  the 
City  and  two  others,  but  at  tiie  time  of  the  entry  of  the 
judgment  appealed  from  the  City  was  the  only  defend- 
ant. The  action  was  commenced  February  25,  1914. 
The  original  declaration  was  filed  April  24,  1914.  On 
May  5, 1914,  the  City  filed  its  plea  of  the  general  issue. 
On  March  21,  1916,  when  the  case  was  called  for  trial, 
leave  was  granted  defendant  to  withdraw  its  plea  and 
to  file  a  demurrer  in  its  place,  which  it  did,  and  the  de- 
murrer being  sustained,  plaintiff  then,  by  leave  of 
court,  filed  an  amended  declaration,  to  which  defend- 
ant filed  a  plea  of  the  general  issue  and  also  a  plea  of 
the  statute  of  limitations.  To  the  plea  of  the  statute 
of  limitations  plaintiff  filed  a  demurrer,  which  the 
court  overruled  and,  plaintiff  electing  to  stand  by  his 
demurrer,  judgment  upon  the  limitation  plea  was  en- 
tered in  favor  of  defendant  and  against  plaintiff  for 
costs. 

In  actions  of  this  nature  against  municipalities,  sec- 
tion 7,  ch.  70,  Hurd's  Rev.  St.  1915-16  edition  is  ma- 
terial (J.  &  A.  IT  6190).    It  reads : 
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*'Any  person  who  is  about  to  bring  any  action  or 
suit  at  law  in  any  court  against  any  incorporated  city 

*  •  *  for  damages  on  account  of  any  personal  in- 
jury shall,  within  six  months  from  the  date  of  injury, 
or  when  the  cause  of  action  accrued,  either  by  himself, 
agent  or  attorney,  file  in  the  office  of  the  city  attorney 

•  •  *  and  also  in  the  office  of  the  city  derk  a  state- 
ment in  writing  signed  by  such  person,  his  agent  or 
attorney,  giving  the  name  of  the  person  to  whom  such 
cause  of  action  has  accrued,  the  name  and  residence  of 
person  injured,  the  date  and  about  the  hour  of  the  acci- 
dent, the  place  or  location  where  such  accident  oc- 
curred and  the  name  and  address  of  the  attending 
physician  (if  any).'' 

In  the  original  declaration  the  following  averment 
was  made : 

**And  plaintiff  further  alleges  that  after  he  sus- 
tamed  his  said  injuries  as  aforesaid,  that  is  to  say  on 
January  27,  A.  D.  1914,  he,  through  his  attorney, 
served  upon  the  city  attorney  and  city  clerk  of  the 
City  of  Chicago  and  filed  in  the  office  of  the  said  city 
attorney  and  said  city  clerk  a  notice  or  statement,  copy 
of  which  is  hereto  attached  and  marked  Exhibit  A  and 
is  hereby  made  a  part  of  this  declaration, ' ' 

In  the  amended  declaration  the  notice  is  set  forth 
by  proper  averment  in  haec  verba.  It  is  contended, 
and  the  learned  trial  judge  acted  upon  the  theory  in 
overruling  the  demurrer  to  the  defendant 's  plea  of  the 
statute  of  limitations,  that  the  original  declaration  did 
not  state  a  cause  of  action  and  that  the  amended  decla- 
ration, which  sufficiently  set  forth  the  giving  of  the 
statutory  notice,  stated  a  new  cause  of  action,  which  is 
barred  by  the  statute  of  limitations. 

It  i&  settled  in  Walters  v.  City  of  Ottawa,  240  111. 
259,  that  a  cause  of  action  is  not  well  stated  against  a 
city  in  a  personal  injury  case  unless  the  declaration 
affirmatively  shows  that  the  notice  required  by  the 
statute  was  served  upon  the  cityj  and  in  Erford  v. 
City  of  Peoria,  229  ibid.  546,  in  passing  upon  this  pre- 
cise question,  the  court  said : 
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''Statutes  of  this  character  are  mandatory,  and  the 
giving  of  the  notice  is  a  condition  precedent  to  the 
right  to  bring  such  suit,  and  the  giving  of  the  notice 
must  be  averred  and  proved  by  the  plaintiff  to  avoid  a 
dismissal  of  his  suit." 

Did  the  original  declaration  show  that  the  statutory 
notice  was  served  upon  the  City!  This  is  the  crucial 
and  determining  factor. 

The  method  adopted  by  the  pleader  in  averring  the 
giving  of  notice  by  reference  to  an  exhibit  attached  to 
the  declaration  was  abortive  for  that  purpose.  While 
such  practice  is  common  in  equity,  it  is  not  permissible 
under  common-law  pleadings  or  in  virtue  of  any  stat- 
ute of  this  State.  Jones  v.  City  of  Chicago,  167  HI. 
App.  175. 

We  appreciate  the  point  ably  argued  by  plaintiff 
that  to  sustain  the  judgment  of  the  trial  court  we 
must,  logically,  hold  to  the  ruling  in  Walters  v.  City  of 
Ottawa,  supra,  that  the  original  declaration  did  not 
state  a  cause  of  action.  The  attempt  to  set  forth  the 
alleged  notice  to  the  city  by  reference  to  an  exhibit 
attached  to  the  declaration  was  meaningless  and  with- 
out any  force  or  effect  in  a  common-law  pleaching.  It 
must  be  treated  as  surplusage  and  as  serving  no  pur- 
pose as  a  pleading.  Were  we  able  to  extract  from  the 
words  used  an  averment  of  the  giving  of  the  statutory 
notice,  another  question  might  arise.  The  document 
claimed  to  have  been  served  is  referred  to  as  ' '  a  notice 
or  statement."  A  notice  or  statement  of  what!  The 
words  used  give  no  indication  of  what  the  statement 
or  notice  in  fact  was.  We  are  not  permitted  to  sur- 
mise or  guess  what  it  was.  If  the  fact  cannot  be  ascer- 
tained from  the  language  used,  then  it  is  of  no  import. 
To  be  of  service  the  notice  should  be  set  out  either  in 
its  terms  or  in  its  tenor  and  legal  effect. 

The  rule  that  a  pleading  must  be  taken  most 
strongly  against  the  pleader  is  the  canon  of  interpreta- 
tion in  the  instant  case.    This  rule  applied  to  the  aver- 
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ment  of  notice  renders  that  averment  unintelligible 
and  of  no  meaning.  It  is  not  even  equivocal  or  sus- 
ceptible of  a  dual  meaning.  Standing  alone  as  it  must, 
and  without  reference  to  the  exhibit  referred  to,  which 
we  are  not  allowed  to  inspect,  the  words  are  without 
import  The  original  declaration,  lacking  an  averment 
of  service  of  the  statutory  notice  within  the  statutorj'^ 
time,  states  no  cause  of  action — not  a  cause  of  action 
imperfectly  stated  as  argued  by  plaintiflf,  but  states  no 
cause  of  action.  If  a  cause  of  action  had  been  imper- 
fectly stated,  then  the  amended  declaration  would  have 
been  a  sufficient  curative.  Failing  this,  it  follows  that 
the  amended  declaration  states  a  new  cause  of  action, 
which  is  barred  by  the  statute  of  limitations.  As  de- 
fendant invoked  the  limitation  statute  as  a  defense  in 
bar,  it  was  entitled  to  the  judgment  of  the  court  in  its 
favor. 

The  question  of  the  propriety  of  the  court's  action 
in  allowing  defendant  to  withdraw  its  plea  of  the  gen- 
eral issue  and  interpose  a  demurrer  to  the  original 
declaration  is  not  preserved  for  review.  The  de- 
murrer to  the  original  declaration  was  sustained,  and 
plaintiflf  asked  and  obtained  leave  to  file  an  amended 
declaration.  It  is  the  amended  declaration,  filed  by 
leave  so  obtained  by  plaintiff,  to  which  defendant  filed 
its  plea  of  the  statute  of  limitations,  the  demurrer  of 
plaintiff  to  which  was  overruled  and,  plaintiff  electing 
to  stand  by  his  demurrer,  the  judgment  now  being  re- 
viewed was  entered.  In  this  state  of  the  pleadings, 
plaintiff  waived  the  right  to  challenge  whatever  eiro- 
neous  exercise  of  judicial  discretion  there  may  have 
been  in  allowing  defendant  to  withdraw  its  plea  of  the 
general  issue  and  substitute  its  demurrer  to  the  orig- 
inal declaration. 

The  Supreme  Court  in  its  wisdom  has  seen  fit  in  En- 
herg  v.  City  of  Chicago,  271  111.  404,  to  lay  down  a 
different  rule  concerning  the  necessity  of  setting  forth 
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the  statutory  notice  in  a  statement  of  claim  for  per- 
sonal injuries  against  a  city  in  a  fourth-class  action 
in  the  Municipal  Court.  The  distinction  is  clearly 
based  upon  a  construction  of  the  Municipal  Court  Act, 
and  the  holding  by  the  court  that  the  statement  of 
claim  in  a  tort  action  in  the  Municipal  Court  does  not 
arise  to  the  dignity  of  a  common-law  declaration,  re- 
quiring all  the  material  or  ultimate  facts  of  a  case  t^ 
be  stated  or  pleaded.  The  doctrine  of  Walters  v.  City 
of  Ottawa,  supra,  is  not  only  not  departed  from  but 
confirmed,  although  it  is  distinguished  as  not  being 
pertinent  to  the  Municipal  Court  practice  nor  anal- 
ogous to  pleadings  in  that  court  which  are  founded  and 
controlled  by  different  principles  and  legislative  acts 
than  those  of  the  common-law  courts  of  the  State. 

The  judgment  of  the  Superior  Court  is  supported 
by  the  record,  and  is  affirmed. 

Affirmed. 


J.  E.  Slater,  Plaintiff  In  Error,  t.  Elbert  D.  Ball^  De- 
fendant In  Error. 

Gen.  No.  22,597.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  EDircnn>  K. 
Jabecki,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1916.    AfOrmed.    Opinion  filed  February  &,  1917. 

Statement  of  the  Case. 

Action  by  J.  E.  Slater,  plaintiff,  against  Elbert  D. 
Ball,  defendant,  to  recover  $451.50  upon  a  note  given 
by  defendant.  .  From  a  judgment  for  def endant,  plain- 
tiff brings  error. 
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Joseph  M.  Cobtnbby,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  JxTBnoB  Holdom  delivered  the  opinion  of  the 
ocmrt 

Abstraet  of  the  Deeision. 

Bills  akd  hoteb,  {  451* — when  evidence  is  aufflcient  to  shoto  pay* 
ne»t  of  note.  Evidence  Tield  sufficient  to  show  that  the  note  sued 
on  and  giyen  by  the  defendant  was  paid  by  the  conveyance  to  the 
Idaintiff  of  a  farm. 


H.  K.  Freeman^  Appellee^  t.  J.  T.  Counsell^  Appellant. 
Sen.  No.  22,605.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Dsivnis 
W.  SuLuvAir,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.    Affirmed.    Opinion  filed  February  6,  1917. 

Statement  of  the  Case. 

Judgment  by  confession  taken  by  H.  M.  Freeman, 
plaintiflF,  against  J.  T.  Connsell,  defendant,  upon  a 
promissory  note,  with  i)0wer  of  attorney  to  confess 
judgment,  in  the  snm  of  $448.04.  From  a  reinstate- 
ment of  the  judgment,  after  same  had  been  opened  and 
a  hearing  had,  the  defendant  appeals. 

The  payee  of  this  note  became  a  bankrupt  and  the 
plaintiff  purchased  it  through  the  bankruptcy  proceed- 
ings prior  to  maturity  of  the  note.  Judgment  was  en- 
tered July  16, 19J5.  The  defendant,  with  knowledge  of 
the  entry  of  the  judgment  from  that  date,  took  no  steps 
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to  open  it  until  September  30,  1915.  His  petition  then 
filed  was  denied,  but  on  a  further  petition  the  judg- 
ment was  opened  October  28,  1915. 

The  payee  of  the  note,  the  defendant,  and  one  other 
owned  the  stock  of  the  Minden  Edison  Light  &  Power 
Company,  which  owed  the  Madison  Street  Bank,  an 
unincorporated  bank  owned  by  the  payee,  $1,225.  The 
bank  being  involved  in  the  failure  of  the  La  Salle 
Street  Trust  &  Savings  Bank,  the  defendant  gave  to 
the  payee  his  check  for  $800  and  the  note  in  question 
to  pay  said  indebtedness  to  the  Madison  Street  Bank, 
the  payee  assigning  to  him  twenty-four  shares  of  stock 
in  said  company  and  delivering  to  him  the  notes  evi- 
dencing such  indebtedness,  with  the  following  agree- 
ment: 

**I  agree  to  pay  to  P.  A.  Hines  Four  Hundred 
Forty-eight  Dollars  and  Four  Cents  ($448.04),  subject 
to  the  following  conditions : 

*  *  1.  That  all  matters  relating  to  the  Minden  Edison 
Light  &  Power  Company,  now  handled  by  P.  A.  Hines, 
or  relatives,  be  brought  up  to  date  and  all  collections 
made  and  forwarded  to  me. 

'*2.  That  no  claim  for  services  shall  be  rendered 
against  the  Minden  Edison  Light  &  Power  Company 
or  me  personally  by  P.  A.  Hines  or  relatives,  except 
that  of  Clara  M.  Hines  already  agreed  on. 

P.  A.  Hines. '^ 


Shepabd,  McCobmick,  Thomason  &  KiBKLAKD,  for 
appellant. 

C.  H.  SiPPBL,  for  appellee. 

Mb.  Justice  Holdom  delivered  the  opinion  of  the 
court. 
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Abstraet  of  the  Decision. 

1  Judgment,  |  80* — when  denial  of  motion  to  open  judgment 
by  confession  on  ground  of  laches  is  proper.  Where  a  defendant 
baTing  knowledge  that  a  Judgment  by  confession  had  been  entered 
against  him  took  no  steps  to  open  the  Judgment  until  about  two 
months  and  a  half  after  it  was  entered,  held  that  the  court  might 
well  have  denied  the  motion  to  open  the  Judgment  on  the  ground 
of  laches. 

2.  Judgment,  §  86* — when  opening  of  judgment  tjf  confession 
io€S  not  affect  stipulations  in  power  of  attorney  waiving  errors  of 
procedure.  The  opening  of  a  Judgment  by  confession  for  the  pur- 
pose of  allowing  the  defendant  to  present  a  defense  does  not  abro- 
gate the  effect  of  the  stipulations  in  the  power  of  attorney  under 
which  the  confession  of  Judgment  was  taken  waiving  errors  of 
procedure. 

3.  CoNTKACTs,  I  86* — when  agreement  is  nudum  p(ictum.  An 
agreement  between  the  payee  of  a  note  and  the  maker  made  at  the 
time  of  the  giving  of  the  note  and  relating  to  the  transaction  of 
Imsiness  in  a  corporation  the  shares  of  stock  in  which  held  by 
the  payee  were  turned  over  to  the  maker,  who  was  also  a  stock- 
holder, and  who  gave  the  payee  the  note  sued  on  and  a  check 
to  pay  indebtedness  to  a  bank  to  which  the  corporation  owed 
money,  and  in  which  the  payee,  who  alone  signed  it,  promised  to 
pay  to  himself  the  amount  of  the  note  upon  the  performance  of 
certain  conditions  relating  to  the  transaction  of  the  business  of 
the  corporation,  held  to  be  nudum  pactumf, 

*8ee  nitnola  Notes  Divert,  Vols.  XI  to  XT,  Mid  CumiiUitiTe  QuArtorly,  tame 
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Lockwood  ft  Strickland  Company,  Appellant,  t.  City  of 

Chicago,  Appellee. 

Oen.  No.  22,614.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam Fenimobb  Coopeb,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1916.    Affirmed.    Opinion  filed  February  5,  1917. 

Statement  of  the  Case. 

Action  of  assumpsit  by  Lockwood  &  Strickland  Com- 
pany, a  corporation,  plaintiff,  against  the  City  of  Chi- 
cago, a  municipal  corporation,  defendant,  to  recover 
$2,694  paid  to  defendant  under  the  terms  of  an  ordi- 
nance vacating  an  alley,  with  consolidated  common 
counts  and  a  special  count  declaring  upon  the  ordi- 
nance and  setting  it  out  in  haec  verba.  From  a  judg- 
ment dismissing  the  action  upon  sustaining  a  general 
demurrer  to  the  special  count,  plaintiff  appeals. 

This  action  was  based  upon  that  portion  of  the  ordi- 
nance which  reads : 

*  *  The  vacation  herein  provided  for  is  made  upon  the 
express  condition  that  Lockwood  &  Strickland  Com- 
pany, a  corporation,  shall,  within  sixty  (60)  days  after 
the  passage  of  this  ordinance,  pay  to  the  City  of  Chi- 
cago the  sum  of  twenty-six  hundred  ninety-four 
($2,694)  dollars  toward  a  fund  for  the  payment  of  any 
and  all  damages  which  may  arise  from  the  vacation  of 
said  alley.** 

Winters,  Price  &  Stevens,  George  W.  Underwood 
and  J.  C.  Risk,  for  appellant;  George  M.  Stevens,  of 
counsel. 

Samuel.  A.  Ettelson,  for  appellee;  Chester  E. 
Cleveland  and  Donald  P.  Vail,  of  counsel 

Mr.  Jxjstiob  Holdom  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

L  Mi7incG[pAi.  ooBPOSATioNSi  {  83* — when  construction  of  ordi- 
nance it  question  for  court.  In  an  action  against  a  city  to  recover 
money  paid  under  a  city  ordinance,  upon  demurrer  to  a  Bpeclal 
coTut  declaring  upon  and  setting  out  in  haec  verba  such  ordinance, 
held  that  the  right  to  maintain  the  action  rested  In  the  legal  Inter- 
pretation of  the  liability  of  the  city  to  refund  the  sum  paid  under 
the  terms  of  the  ordinance,  and  the  question  was  one  of  law  for 
the  court,  regardless  of  the  erroneous  conclusion  of  the  pleader. 

2.  LnnTATioN  of  actions,  fi  103* — necessity  of  pleading  arresting 
of  statute.  If  the  running  of  the  statute  of  limitations  has  been 
arrested  in  any  manner,  that  Is  matter  of  defense  and  need  not  be 
anticipated  In  the  initial  pleading. 

3.  Limitation  of  actionb,  {  104* — how  defect  in  count  setting 
«p  running  of  statute  may  be  availed  of.  That  a  count  setting  up 
the  running  of  the  statute  of  limitations  Is  bad  because  not  nega- 
tlTing  the  exceptions.  If  any  exist,  which  arrest  the  running  of 
the  statute,  cannot  be  reached  by  demurrer  but  must  be  availed 
of  by  plea. 

4.  Municipal  cx)bpobation8,  {  92^*—^hen  person  procuring  vaca-. 
Uon  of  aKey  under  ordinance  is  estopped  to  question  right  of  city 
to  collect  compensation  therefor.  Where  a  city  ordinance  provided 
that  the  vacation  of  an  alley  made  therein  should  b.e  upon  the 
express  condition  that  a  certain  party  paid  a  certain  amount  within 
a  certain  time,  and  the  party  paid  the  amount  within  the  time, 
mch  party  la  estopped  from  questioning  the  power  of  the  city 
to  exact  such  payment  from  him. 

6.  MxTNiciPAL  COBPORATIONS,  §  926* — When  party  paying  mon^ 
M  consideration  of  vacation  of  alley  may  not  recover  it.  The  terms 
of  a  city  ordinance  vacating  a  certain  alley  upon  the  express  con- 
dition that  a  certain  party  pay  a  certain  amount  within  a  certain 
time  are  regulative  of  the  rights  of  the  parties,  and  in  the  absence 
of  a  provision  therein  for  the  return  of  the  money  paid  by  such 
party  he  cannot  maintain  an  action  at  law  for  its  recovery. 

6.  Assumpsit,  Action  of,  |  49* — when  money  paid  may  not  he 
rscovered.  Money  voluntarily  paid  cannot  be  recovered  in  an  action 
at  law. 

•Sm  niliMas  Kotos  DIffMt,  Tola.  ZI  to  XV,  and  CmualUMv  Qvarterlj, 
!•»!•  and  oectlon  namber. 
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General  Cement  Onn  Company,  Defendant  in  Error,  t. 
Temple  Engine  &  Pump  Company,  Plaintiff  in 
Error. 

Oen.  No.  21,616.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Newcomeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  February  7, 
1917.    Rehearing  denied  February  20,  1917. 


Statement  of  the  Case. 

Action  by  General  Cement  Gun  Company,  a  corpora- 
tion, plaintiff,  against  the  Temple  Engine  &  Pump 
Company,  a  corporation,  defendant,  to  recover  the  pur- 
chase price  of  a  gasoline  engine.  From  a  verdict  and 
judgment  for  plaintiff  for  $850,  defendant  brings 
error. 

After  considerable  correspondence,  in  which  defend- 
ant offered  to  sell  to  plaintiff  the  engine  for  $850,  a 
pump  for  $39,  a  tank  for  $6,  and  a  clutch  and  pulley 
for  $25,  making  a  total  of  $920,  with  a  guaranty  of  the 
engine  in  certain  respects  and  that  it  might  be  returned 
within  a  certain  time  and  the  purchase  price  would  be 
refunded  if  it  should  prove  not  as  represented,  the 
plaintiff  purchased  the  articles  at  the  aggregate  price 
given.  Shortly  after  the  engine  was  put  in  operation 
certain  parts  broke,  whereupon  plaintiff  returned  it, 
demanded  return  of  the  purchase  price,  and  on  refusal 
brought  this  action.  There- was  some  evidence  on  the 
part  of  defendant  of  an  oral  change  in  the  contract  at 
the  time  of  delivering  the  order,  which  was  denied  by 
plaintiff.  Defendant  contended  that  its  letter  accept- 
ing the  order  constituted  the  contract  irrespective  of 
prior  negotiations. 
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Abchibald  Catteijj  and  Gael  A.  Waij)rok,  for  plain- 
tiff in  error. 

Wobth  E.  Caylob,  for  defendant  in  error. 

Mb,  Pbesidinq  Justice  O'Connob  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Sales,  {  52* — when  question  of  wTiat  constitutes  contract  is 
for  jury.  In  an  action  to  recover  the  purchase  price  paid  for  an 
engine  under  a  contract  made  by  correspondence  and  in  part  oral, 
Md  that  It  was  a  question  for  the  jury  to  determine,  under  the 
instructions  of  the  court,  what  constituted  the  contract  between 
the  parties. 

2.  Sales,  S  59* — when  question  of  severahleness  of  contract  is 
for  jury.  Where  several  articles  upon  which  separate  prices  were 
quoted  the  buyer  were  finally  sold  altogether  to  him  for  the  aggre- 
gate price  given,  with  a  guaranty  of  one  of  the  articles  and  an 
agreement  that  it  might  be  returned  if  it  should  prove  not  as 
represented  and  the  purchase  price  therefor  would  be  returned  to 
the  buyer,  held  that  It  was  a  question  for  the  Jury  to  determine 
whether  the  contract  was  severable,  in  an  action  for  the  return 
of  the  purchase  price  of  such  article  after  the  article  had  been 
returned  to  the  seller  under  such  guaranty  and  agreement 

3.  Sales,  {  356* — when  evidence  is  sufficient  to  sustain  finding 
that  buyer  has  option  of  returning  goods.  Where  a  buyer  in  his 
order  for  goods  stated  that  he  should  have  the  option  of  returning 
them  if  found  to  be  not  as  represented,  and  the  seller  in  his 
acceptance  of  the  order  stated  that  he  would  make  any  imper- 
fections right  or  take  back  the  goods  and  return  the  money,  held 
that  the  finding  of  tt)e  Jury  that  the  buyer  had  the  option  of  return- 
ing the  goods  was  conclusive  as  to  the  contract  of  the  parties  in 
that  regard. 

4.  Saijcs,  I  357* — when  instruction  as  to  value  of  article  sold 
ii  not  erroneous.  Where  the  evidence  showed  a  number  of  articles 
were  sold  at  the  aggregate  of  the  separate  prices  quoted  to  the  buyer 
shown  in  the  evidence,  held  that  there  was  no  error  in  the  court 
instructing  the  Jury  as  to  the  price  of  one  of  such  articles  accord- 
ing to  the  amount  shown  in  the  evidence,  in  an  action  to  recover 
snch  amount  upon  return  of  the  article  under  the  contract  of  sale. 

*S—  nUnols  Notes  Dlseit,  Yola.  XI  te  XV,  and  CiunaUitlTe  Quarterly,  aame 


340  ApPT^TJiATE  COUETS  OP  lUJtNOIS. 

Lincoln  Electric  Heatins  Appliances  y.  Schults,  208  111.  App.  840. 

6.  Appkal  ahd  isbmw  S  470* — when  objection  as  to  insufficiency 
of  instructions  is  made  too  late.  An  objection  that  instructions  are 
contradictory  not  made  at  the  time  the  instructions  were  given 
cannot  be  made  for  the  first  time  in  the  Appellate  Ck>urt 


Llneoln  Electrto  Heatteg  Appllanees,  Incorporated, 
Defendant  in  Error,  y.  Bichard  A.  Schultz,  Plain- 
tiff in  Error. 

^     Gen.  No.  21,683.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hem.  Abthub  J. 
Gbat,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  and  Judgment  here.  Opinion 
filed  February  7,  1917. 

Statement  of  the  Case. 

Action  by  Lincoln  Electric  Heating  Appliances,  in- 
corporated, a  corporation,  plaintiff,  against  Bichard 
A.  Schnltz,  defendant,  to  recover  $1,000  damages  be- 
cause of  materials  furnished  to  defendant  with  which 
to  construct  certain  parts  of  electric  lanterns  for  plain- 
tiff. From  a  judgment  for  plaintiff  for  the  amount 
claimed,  defendant  brings  error. 

Vincent  D.  Wyman,  Otto  W.  Juboens  and  Chablbs 
E.  Cabpsnteb,  for  plaintiff  in  error. 

Howard  Ames,  for  defendant  in  error. 

Mb.  Pbesidinq  Justios  O'Connob  delivered  the  opin- 
ion of  the  court. 


•ftoe  lUinoto  N«tM  IMceai,  Vote.  'XL  to  XT.  and  Omralatlve  QVMtcvly. 
topic  oad  oectloii  nomber. 
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Abstract  of  the  Decisfon. 

1.  ComsACTB,  {  329* — when  party  accepting  and  paying  for  Ufork 
it  eitopped  to  recover  damages  for  delects.  Where  a  party  experi- 
enced in  a  particular  line  of  business  accepted  and  paid  for  work 
done  in  that  line,  held  that  such  party  was  estopped  from  recover- 
ing damages  because  of  such  work. 

2.  Patmcnt,  (  48* — when  money  paid  is  recoverable.  Money 
paid  upon  false  bills  or  upon  bills  already  paid  is  recoverable. 

3.  Daicaoes,  §  61* — when  judgment  for  loss  of  profits  on  con- 
tT(ict  is  erroneous.  Where  a  Judgment  for  claimed  loss  of  profits  on 
a  contract  was  not  based  upon  any  evidence  of  how  much  profit,  if 
any,  the  plaintiff  would  have  made  on  such  contract  or  that  the 
lofls  of  such  contract  was  by  reason  of  the  defendant's  failure, 
lieid  that  such  judgment  was  erroneous. 

4.  Damages,  §  190* — when  evidence  is  insufficient  to  autliorize 
recovery  for  depreciation  in  value  of  returned  materials  furnished 
maiiK/actiirer.  Where  materials  belonging  to  the  plaintiff  were 
fnrnished  to  the  defendant,  a  manufacturer,  with  which  he  was  to 
numnfacture  certain  articles  for  the  plaintiff,  and  were  returned  to 
tlie  plaintiff  five  or  six  days  later  in  large  part  in  the  same  condition 
as  when  delivered  to  the  defendant,  and  no  reason  for  deprecia- 
tion in  value  or  evidence  thereof  appeared  in  an  action  against  the 
defendant  for  damages,  held  that  a  judgment  for  the  plaintiff  for 
damages  was  erroneous. 

6.  Damages,  §»190* — when  evidence  is  insufficient  to  justify 
recovery  for  expenditures  due  to  failure  of  manufacturer  to  return 
(demanded  materials.  Evidence  held  insufficient  to  Justify  recovery 
for  certain  expenditures  by  plaintiff  claimed  as  damages  while  its 
factory  was  idle,  in  an  action  to  recover  damages  for  failure  to 
return  materials  furnished  defendant  with  which  to  construct  for 
plaintiff  parts  of  certain  lanterns. 

•8m  miiMls  Note*  Dlseil,  Volt.  XI  to  XV,  and  Oumolaavo  Quarterlj.  ombo 
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Max  Niekol,  Plaintiff  in  Error,  t.  Bwight  M.  Clark  and 
John  £•  Traeger,  Sheriff,  Defendants  in  Error. 

Gen.  No.  21,723.    (Not  to  be  reported  in  full.> 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rurus  F. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  February  7, 
1917. 

Statement  of  the  Case. 

Action  by  Max  Nickol,  plaintiff,  against  Dwight  M. 
Clark  and  John  E.  Traeger,  sheriff  of  Cook  county, 
Illinois,  defendants,  for  trial  of  the  right  of  property 
in  an  automobile  taken  by  the  sheriff  on  an  execution 
issued  upon  a  judgment  in  favor  of  the  codefendant. 
From  a  judgment  for  defendants,  plaintiff  brings  er- 
ror. 

Aabon  and  Hibsch  E.  Sable,  for  plaintiff  in  error. 

« 

Pulton,  Gabby  &  Deutschman,  for  defendants  in 
error. 

Mb.  Pbesiding  Justice  0 'Connob  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  SAJ.BS,  §  179* — when  title  does  not  pass  from  mortgagee  to 
creditor.  Where  the  plaintiff  sold  and  delivered  an  automobile, 
and  the  purchaser,  being  unable  to  pay  a  chattel  mortgage  given 
for  the  balance  due  on  the  machine,  at  its  maturity,  returned  the 
machine  with  a  bill  of  sale  thereof  by  him  to  the  plaintiff,  \rho 
thereupon  canceled  the  mortgage,  which  had  been  unrecorded,  and 
the  indebtedness,  and  turned  back  the  machine  to  such  purchaser 
with  a  written  agreement  between  them  loaning  the  machine  to 
the  purchaser  for  eight  months,  when  he  was  to  pay  either  a  cer- 


•See  Illinois  Notes  Digest.  Vols.  XI  to  XV,  and  Cumulative  Quarterly^ 
topio  and  section  number. 


Chicago — Fibst  Distbict — February,  1917.      343 

Ravenswood  Hospital  v.  Maryland  Casualty  Co.,  203  111.  App.  343. 

tain  amount  and  retain  the  machine  or  a  certain  other  amount 
as  damages  and  return  it,  held  that  the  transaction  at  the  maturity 
of  the  mortgage  was  a  mere  subterfuge  and  no  title  passed  from 
pucb  purchaser  to  the  plaintiff. 

2.  Execution,  §  121* — when  proceedings  for  trial  of  right  of 
property  may  not  he  maintained.  In  proceedings  for  trial  of  the 
right  of  property  in  an  automobile  taken  on  execution  upon  a  Judg- 
ment against  the  party  in  whose  possession  it  was  at  the  time  of 
levy,  where  it  was  shown  such  party  held  it  under  an  agreement 
with  the  plaintiff  to  pay  a  certain  amount  at  a  certain  time,  subse- 
quent to  the  leiry  and  to  retain  the  machine,  or  to  return  it  to  the 
plaintiff  at  that  time  and  pay  a  certain  other  amount  as  damages, 
h€l4  that  the  plaintiff  could  not  maintain  such  proceedings  against 
the  execution  creditor  and  the  officer  making  the  levy. 


SsTenswood  Hospital,  Appellant,  t.  Maryland  Casualty 

Company,  Appellee. 

Gen.  No.  21,736. 

1   IiTDEicinTT — v>hen  part  payment  of  judgment  against  insured 
if  node  hy  casualty  company  under  contract  of  indemnity.     In  an 
action  against  a  casualty  company  upon  its  policy  of  indemnity 
^^Sreeing  to  indemnify  the  insured  to  the  extent  of  a  certain  sum 
on  a  single  liability  for  damages  on  account  of  injury  or  death, 
where  judgment  was  recovered  against  the  insured  in  a  certain 
case  for  more  than  the  face  of  the  policy  in  which  appeal  was 
taken,  and  the  surety  company  on  the  appeal  bond  required  the 
insured  to  give  collateral  security  covering  the  excess  over  the 
face  of  the  policy  of  the  recovery  in  the  case  and  the  casualty 
company  to  give  indemnity  to  it  to  the  extent  of  the  face  of  the 
policy,  and   upon  such  judgment  becoming  final  and   the  surety 
^mpany  paying  the  same  and  taking  an  assignment  thereof  the 
casualty  company  paid  the  amount  of  the  policy  and  the  insured 
the  excess  over  that  amount  to  the  surety  company,  held  that  the 
insured's  contention  that  the  payment  by  the  insurer  of  the  amount 
of  the  policy  was  not  made  under  its  policy  of  indemnity  to  the 
insured  but  under  its  independent  contract  with  the  surety  com- 
pany was  without  merit 

»J1?^  lUinoU  Notes  Digest.  VoU.  XI  to  XV.  and  Cumiilative  Quarterly.  tam« 
^>^  MH}  MCtion  nomber. 
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2.  INDSHIHTT,  §  2%*^7iov>  much  interest  insured  may  recover 
from  casualty  company  where  judgment  is  rendered  for  more 
than  face  of  policy.  Under  a  policy  of  indemnity  issued  by  a 
casualty  company  agreeing  to  indemnify  the  plaintiff,  in  an  action 
on  the  policy,  to  a  certain  amount  on  a  single  liability  for  dam- 
ages on  account  of  injury  or  death,  and  to  defend  at  its  own  cost 
any  action  for  the  recovery  of  such  damages,  such  company  is 
liable  for  interest  .on  a  Judgment  recovered  against  the  plaintiff 
to  that  amount  from  the  date  of  the  Judgment,  and  the  plaintiff 
who  has  paid  the  same  may  recover  it  from  the  defendant,  but  not 
Interest  paid  by  plaintiff  on  an  excess  of  the  judgment  over  the 
face  of  the  policy. 

3.  Indemnity,  f  2B*'-when  casualty  company  is  not  liable  for 
money  paid  to  husband  of  injured  patient  of  insured,  Und^r  a 
policy  of  indemnity  issued  by  a  casualty  company  agreeing  to 
indenmify  a  hospital  against  loss  from  liability  on  account  of 
injuries  or  death  suffered  by  its  patients  under  treatment  In  con- 
sequence of  alleged  error,  mistake  or  malpractice  in  such  treat- 
ment, such  company  is  not  liable  for  money  paid  to  the  husband 
of  a  patient  for  damages  suffered  by  him  in  consequence  of  in- 
juries or  death  of  such  patient 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  WiLUAMS,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed  and  judgment  here. 
Opinion  filed  February  7,  1917. 

Chablbs  C.  Spencbb,  for  appellant. 
J.  F.  Dammann,  Jb.,  for  appellee. 

Mb.  Pbesiding  Justice  O  'Connob  delivered  the  opin- 
ion of  the  court. 

The  Ravenswood  Hospital  brought  suit  against  tho 
Maryland  Casualty  Company  to  recover  $4,095.19  upon 
a  policy  of  insurance  issued  by  the  defendant.  The 
case  was  tried  before  the  court  without  a  jury,  and 
judgment  was  entered  in  favor  of  the  plaintiff  for 
$92.25.  Plaintiff  prosecutes  this  appeal,  and  defend- 
ant has  assigned  cross  error. 

The  facts  in  the  case  were  stipulated,  and  so  far  as 

•See  UUnoia  Notes  DlffMt,  Villi.  XI  te  XV,  Md  C«malattT0  Qoarlerlr. 
topic  tmd  aeotloB  number.  -^-^ »•«»■#, 
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material  are  as  follows :  Plaintiff  was  conducting  a 
hospital  in  Chicago,  and  on  July  9,  1907,  the  defend- 
ant isisued  a  policy  of  insurance  to  the  plaintiff  in  and 
by  which  it  agreed  to  indemnify  the  plaintiff  for  a 
period  of  one  year  **  against  loss  from  the  liability 
imposed  by  law  upon  the  assured  for  damages  on 
account  of  bodily  injuries  or  death  suffered  by  any 
patient  or  patients  under  treatment  by  the  assured, 
*  *  *  in  consequence  of  any  alleged  error  or  mis- 
take or  malpractice  occurring  in  the  course  of  said 
treatment/*  The  policy  further  provided  that  the 
defendant  company  *'will  defend,  at  its  own  cost,  in 
the  name  and  on  behalf  of  the  assured,  any  civil  suit 
or  suits  for  the  recovery  of  damages  for  such  alleged 
error  or  mistake  or  malpractice,  subject  to  the  follow- 
ing conditions:*'  (a)  The  defendant's  liability  for 
such  damages  on  account  of  injury  or  death  to  one 
person  is  limited  to  $5,000,  and  the  total  liability  on 
account  of  injuries  to  or  death  of  any  number  of  per- 
sons is  limited  to  $10,000;  (c)  the  assured  shall  give 
immediate  written  notice  to  the  defendant  of  any  claim 
for  damages;  (d)  that  if  suit  is  brought  to  enforce  a 
daim  for  damages  against  the  assured,  it  shall  im- 
mediately notify  the  defendant,  and  the  defendant  will 
at  its  own  cost  defend  the  suit,  in  the  name  and  on 
behalf  of  the  assured,  unless  it  shall  elect  to  pay  the 
claim;  (e)  the  assured  shall  not  without  the  written 
consent  of  the  defendant  incur  any  expense  or  settle 
any  claim,  except  at  its  own  cost,  nor  interfere  in  any 
negotiations  for  settlement,  nor  in  any  legal  proceed- 
ings, without  the  written  consent  of  the  defendant. 

It  further  appears  that  while  the  policy  was  in  force, 
a  patient  was  injured  while  in  plaintiff's  hospital,  for 
which  suit  was  brought.  There  was  a  verdict  in  the 
case  for  $10,000  in  favor  of  the  patient.  The  court  re- 
quired a  remittitur  of  $2,500,  and  judgment  was  en- 
tered for  $7,500.    An  appeal  was  prosecuted  to  this 
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court,  where  the  judgment  was  aflBrmed  {Appell  v. 
Ravenswood  Hospital,  167  111.  App.  187),  and  a  writ 
of  certiorari  was  later  denied  by  the  Supreme  Court. 
In  that  case,  the  Circuit  Court,  in  allowing  the  appeal, 
fixed  the  bond  at  $9,000.  After  the  judgment  had  be- 
come final,  July  29, 1912,  the  surety  on  the  appeal  bond 
paid  the  same  and  took  an  assignment  of  the  judgment, 
the  amount  paid  being  $8,642.25.  This  amount  was 
made  up  of  $7,500  principal,  $1,125  interest  and  $17.25 
court  costs.  The  surety  company,  before  signing  thp 
bond,  required  the  plaintiff  to  deposit  with  it  collat- 
eral security  for  $3,000,  and  required  the  defendant 
to  indemnify  the  surety  company  to  the  extent  of 
$5,000.  Upon  assignment  of  the  judgment  to  it,  the 
surety  company  threatened  to  issua  execution,  and  de- 
manded that  the  defendant  pay  it  $5,000  and  the  plain- 
tiff $3,642.25,  which  payments  were  made.  The  plain- 
tiff paid  $2,500  of  the  judgment,  $1,125  interest  on  the 
entire  judgment  pending  the  appeal,  and  $17.25  court 
costs.  These  are  the  items  plaintiff  seeks  to  recover 
in  this  suit,  and  in  addition  $75  which  it  paid  the  hus- 
band of  the  patient  to  settle  his  claim  for  damages  on 
account  of  injuries  to  his  wife.  The  court  allowed  the 
plaintiff  this  $75  and  $17.25  court  costs,  making  $92.25 
for  which  judgment  was  entered,  but  disallowed  the 
balance  of  plaintiff's  claim. 

Plaintiff  first  contends  that  it  is  entitled  to  re- 
cover  the  entire  amount  it  paid  the  surety  company, 
$3,642.24,  together  with  interest  thereon  from  the  time 
of  such  payment,  for  the  reason  that  this  was  the  loss 
sustained  by  the  plaintiff,  and  was  covered  by  the  con- 
tract of  insurance ;  that  the  payment  of  the  $5,000  by 
the  defendant  to  the  surety  company  was  not  paid 
under  the  policy,  but  under  the  provisions  of  an  inde- 
pendent contract  1  ^^tween  defendant  and  the  surety 
company  while  the  policy  provided  that  payment 
should  be  made  to  the  hospital.    It  appears  that  both 
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parties  desired  to  prosecute  the  appeal,  and  it  was 
therefore  necessary''  to  secure  a  surety.  When  the 
judgment  was  assigned  to  the  surety  company,  it  could 
then  have  enforced  it  in  its  entirety  against  the  hos- 
pital. Under  these  circumstances,  the  defendant  paid 
the  $5,000  under  the  policy,  and  thereby  relieved  the 
hospital  to  that  extent.  The  contention  of  the  plaintiff 
is  clearly  without  merit. 

Plaintiff  next  contends  that  the  defendant  is  liable 
for  interest  on  the  whole  of  the  judgment  against  the 
plaintiff  from  the  date  of  the  entry  thereof,  or  at  least 
for  the  interest  paid  by  the  plaintiff  on  the  $5,000,  the 
portion  of  the  judgment  paid  by  the  defendant. 

In  support  of  this  contention  it  is  argued  that,  by 
the  terms  of  the  policy,  the  defendant  agreed  to  in- 
demnify the  plaintiff  against  loss  from  the  liability 
imposed  by  law  on  account  of  bodily  injuries  to 
patients,  and  agreed  to  defend  any  litigation  arising 
out  of  any  matters  covered  by  the  policy  at  its  own 
costs,  and  that  the  interest  which  accumulated  on  the 
judgment  pending  the  appeal  is  a  part  of  such  costs. 
To  sustain  its  position  in  this  regard  plaintiff  cites 
Aetn^i  Life  Ins.  Co.  v.  Bowling  Green  Gas  Light  Co., 
150  Ky.  732,  and  Century  Realty  Co.  v.  Frankfort 
Marine,  Accident  <&  Plate  Glass  Ins.  Co.,  179  Mo.  App. 
123,  161  S.  W.  624.  In  these  cases  it  was  held  that 
interest  which  accumulated  on  judgments  pending  ap- 
peal could  be  recovered  under  policies  similar  to  the 
one  before  us,  as  being  part  of  the  costs  of  the  suit. 

On  the  other  side,  defendant  contends  that  it  is  not 
liable  under  the  policy  for  such  interest;  that  the 
policy  insures  ^'against  loss  from  liability  as  contra- 
distinguished to  insurance  against  liability^';  that 
under  such  a  policy  nothing  is  due  until  the  loss  has 
been  paid,  and  that  at  or  about  the  time  the  plaintiff 
paid  its  portion  of  the  judgment  the  defendant  paid 
$5,000  of  such  judgment  and  therefore  nothing  can  be 
recovered  in  this  case.    In  support  of  this  contention 
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many  authorities  are  cited,  among  them  being  the 
following:  Davison  v.  Maryland  Casualty  Co.,  197 
Mass.  167,  83  N.  E.  407;  Coast  Lumber  Co.  v.  Aetna 
Life  Ins.  Co.,  22  Idaho  264, 125  Pac.  185;  Puget  Sound 
Imp.  Co.  V.  Frankfort  Marine,  Accident  &  Plate  Glass 
Ins.  Co.,  52  Wash.  124,  100  Pac.  190;  Munro  v. 
Maryland  Casualty  Co.,  48  N.  Y.  Misc.  183,  96  N.  Y. 
Supp.  705;  Maryland  CasVrolty  Co.  v.  Omaha  Elec- 
tric Light  &  Power  Co.,  157  Fed.  514;  Conqueror 
Zinc  (&  Lead  Co.  v.  Aetna  Life  Ins.  Co.,  152  Mo. 
App.  332;  United  States  Fidelity  <&  Guaranty  Co. 
V.  Maryland  Casualty  Co.,  182  111.  App.  438;  Camp- 
hell  V.  Maryland  Casualty  Co.,  52  Ind.  App.  228; 
Connolly  v.  Bolster,  187  Mass.  266;  Cushman  v. 
Carhondale  Fuel  Co.,  122  Iowa  656;  Carter  v.  Aetna 
Life  Ins.  Co.,  76  Kan.  275,  91  Pac.  178 ;  Frye  v.  Bath 
Gas  (S>  Electric  Co.,  97  Me.  241.  In  each  of  these  cases 
the  policy  contained  a  provision  similar  to  the  pro- 
vision in  the  policy  in  this  case,  and,  in  addition,  a  con- 
dition that  no  action  should  lie  against  the  company 
for  any  loss,  unless  brought  to  reimburse  the  assured 
*'for  loss  actually  sustained  and  paid  by  him  in  satis- 
faction of  a  judgment,  after  trial  of  the  issues.'*  The 
Davison  case,  supra,  is  typical  of  all  the  authorities 
cited  by  the  defendant.  In  that  ca^e  it  was  held  that 
the  casualty  company  was  not  liable  for  interest  which 
had  accrued  on  the  judgment  pending  the  appeal,  in 
addition  to  the  face  of  the  policy  of  $5,000.  The  court 
there  said:  '*The  contract  here  sued  on  is  one  to 
^indemnify'  the  plaintiff  *  against  loss  from  common- 
law  or  statutory  liability  for  damages  on  account  of 
bodily  injuries  •  •  •  caused  through  the  negli- 
gence of  the  assured,''  etc.  What  is  meant  by  the 
words  *  against  loss'  is  described  in  article  8  of  the 
conditions  precedent  to  which  the  insurance  is  stated 
to  be  subject.  Article  8  provides  that  no  action  shall 
lie  for  'any  loss,'  unless  brought  Ho  reimburse'  the 
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assured  'for  loss  actually  sustained  and  paid  by  him 
in  satisfaction  of  a  judgment  after  trial  of  the  issue. ' 
•  *  *  The  result  of  these  provisions  is  that  the 
plaintiff  was  to  be  reimbursed  for  sums  paid  by  him, 
not  exceeding  $5,000,  on  judgments  recovered  after  a 
trial  founded  on  accidents  described  in  the  policy.  See 
Cofmolly  V.  Bolster,  187  Mass.  266,  and  cases  there 
cited.'* 

It  will  be  noted  that  the  defendant  in  that  case  is 
the  same  as  the  defendant  here,  and,  further,  that  the 
policy  in  the  case  at  bar  contains  no  provision  such 
as  that  mentioned  in  article  8  above  quoted.  The  dis- 
tinction between  a  policy  such  as  the  one  before  us  and 
one  containing  the  two  provisions  as  in  the  Davison 
case,  supra,  is  clearly  pointed  out  by  the  Missouri 
Court  of  Appeals  in  the  Century  Realty  Co.  case,  supra. 
In  that  case  the  Realty  Company  was  insured  in  the 
Frankfort  Company  and  Travelers  Liability  Com- 
pany, a  policy  being  issued  by  each  company.  An  em- 
ployee of  the  Realty  Company  recovered  a  judgment 
against  it  on  account  of  injuries  sustained  in  the  sum 
of  $5,000,  which  judgment  was  to  draw  six  per  cent 
interest.  The  Frankfort  Company  by  the  terms  of  its 
policy  agreed  to  indemnify  the  Century  Company 
against  loss  arising  from  legal  liability  for  damages 
on  account  of  bodily  injuries,  etc.  The  liability  on 
account  of  injury  or  death  of  any  one  person  was 
limited  to  $5,000,  and  for  any  one  accident  resulting 
in  the  death  of  several  persons,  to  $10,000.  It  also 
contained  provisions  with  reference  to  notice,  and  that 
the  company  should  defend  any  suit  at  its  own  cost, 
and  that  it  should  have  charge  of  all  suits  growing  out 
of  any  accident  covered  by  the  policy.  Similar  pro- 
visions were  contained  in  the  policy  issued  by  the 
Travelers  Company,  and  in  addition  the  following: 
**No  action  shall  lie  against  the  company  as  respects 
any  loss  under  this  policy,  unless  it  shall  be  brought 
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by  the  assured  himself  to  reimburse  him  for  loss  actu- 
ally sustained  and  paid  by  him  in  satisfaction  of  a 
judgment,  after  trial  of  the  issue."  The  court  held 
that  the  Travelers  Company  was  not  liable  for  interest 
which  had  accrued  on  the  judgment  pending  an  appeal 
on  account  of  the  provision  in  the  policy  just  quoted. 
The  court,  however,  held  that  the  Frankfort  Company 
was  liable  for  such  interest,  in  addition  to  the  face  of 
its  policy,  under  the  provisions  with  reference  to  costs. 
The  court  there  analyzed  most  of  the  cases  cited  by 
counsel  here.  In  the  case  at  bar,  the  provisions  in  the 
policy  were  substantially  the  same  as  those  contained 
in  the  policy  of  the  Frankfort  Company.  We,  how- 
ever, are  of  the  opinion  that  in  and  by  the  terms  of  the 
policy,  the  defendant  agreed  that  it  would  indemnify 
the  plaintiff  for  damages  sustained  on  account  of  any 
patient  being  injured  by  reasons  of  mistake  or  mal- 
practice while  in  the  plaintiff's  hospital  to  the  extent 
of  $5,000.  Therefore  the  damages  to  the  extent  of 
that  amount  must  be  taken  care  of  by  the  defendant, 
and  when  that  item  is  increased  by  the  postponement 
of  payment,  the  interest  is  merely  an  accumulation  to 
the  principal  sum,  which  the  company  has  agreed 
to  take  care  of,  and  in  so  doing  the  defendant  pays  no 
more  than  it  agreed  to,  for  it  has  had  the  use  of  the 
$5,000  from  the  time  the  judgment  was  entered  in 
the  trial  court  until  it  was  paid.  Moreover,  under  the 
terms  of  the  policy,  the  defendant  had  entire  charge  of 
the  litigation,  and  as  it  did  not  see  fit  to  pay  the  judg- 
ment when  it  was  rendered,  nor  permit  the  plaintiff  to 
do  so,  it  cannot  be  heard  to  say  that  its  liability  has 
been  increased  by  the  accumulation  of  interest  The 
conclusion  reached  not  only  gives  effect  to  the  terms 
of  the  contract  but  is  in  accord  with  every  principle  of 
justice,  since  by  the  postponement  of  the  day  of  pay- 
ment each  party  retains  the  use  of  the  amount  upon 
which  it  is  obliged  to  pay  interest.    If  defendant  were 
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not  liable  for  its  share  of  the  interest,  it  could  by  the 
postponement  of  the  day  of  payment  reduce  the  amount 
of  its  burden  and  increase  that  of  the  assured.  We, 
however,  are  of  the  opinion  that  this  is  the  extent  of 
defendant's  liability,  and  that  it  should  not  be  required 
to  pay  interest  on  the  entire  judgment. 

Plaintiff  next  contends  that  the  defendant  is  liable 
for  the  $75  which  it  paid  to  the  husband  of  the  patient 
who  obtained  the  judgment  against  it,  on  account  of 
injuries  sustained  by  such  husband  by  reason  of  the 
injuries  to  his  wife.  In  support  of  this  contention,  it 
is  argued  that  the  injury  to  the  husband  arose  out  of 
the  same  accident  as  did  the  injury  to  his  wife,  but  that 
it  was  a  separate  injury  to  him;  that  the  defendant 
agreed  to  indemnify  it  against  loss  from  liability  for 
damages  on  account  of  bodily  injuries  suffered.  The 
policy  provides  that  the  Casualty  Company  agrees  to 
indemnify  the  hospital  against  loss  from  liability  '*on 
account  of  bodily  injuries  or  death  suffered  by  any 
patient  or  patients  under  treatment  by  the  assured  or 
at  the  assured  ^s  hospital,,  in  consequence  of  any  al- 
leged error  or  mistake  or  malpractice  occurring  in  the 
course  of  said  treatment."  We  think  it  clear  from 
this  provision  that  defendant's  liability  was  limited  to 
claims  made  by  the  patient  for  bodily  injuries  and  did 
not  cover  a  claim  made  by  the  patient 's  husband,  who 
may  have  suffered  damages  as  a  consequence  of  such 
injuries. 

For  the  reasons  stated,  the  plaintiff  is  entitled  to 
the  interest  on  $5,000  from  the  date  judgment  in  favor 
of  the  patient  was  entered,  July  20,  1909,  until  it  was 
paid,  July  29,  1912,  at  five  per  cent.,  $756.25,  plus 
$17.25  court  costs  which  is  conceded,  making  a  total 
of  $773.50,  less  the  $75  claimed  in  defendant's  set-off 
which  it  paid  on  account  of  the  claim  made  by  the 
husband  of  the  patient,  leaving  a  balance  due  the  plain- 
tiff in  this  case  of  $698.50. 
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The  judgment  of  the  Municipal  Court  of  Chicago  is 
therefore  reversed  and  judgment  will  be  entered  in 
this  court  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $698.50. 

Judgment  reversed  and  judgment  here. 


James  L.  Marino  for  use  of  Frank  Surianello,  Plaintiff 
In  Error,  t.  Antonio  Parisi  and  Nicola  Monaco,  De- 
fendants in  Error. 

Gen.  No.  21,748.    (N«t  to  be  reported  in  full.) 

"Bttot  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus  F. 
Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Reversed  and  Judgment  here.  Opin- 
ion filed  February  7,  1917. 

Statement  of  the  Case. 

Garnishment  proceedings  by  James  L.  Marino  for 
use  of  Frank  Surianello,  plaintiff,  against  Antonio 
Parisi  and  Nicola  Monaco,  defendants,  based  upon  a 
judgment  in  favor  of  Surianello  against  Marino  for 
$97.10  and  $3  costs.  From  a  judgment  for  defendants, 
plaintiff  brings  error. 

Ernest  Saunders  and  Frank  A.  Ramsey^  for  plain- 
tiff in  error. 

No  appearance  for  defendants  in  error. 

Mr.  Presiding  Justice  0  'Connor  delivered  the  opin- 
ion of  the  court. 


•See  nunols  Kotes  Digest,  Vols.  XI  to  XV.  and  OvmvUtlTe  Qnarterty,  ■■ae 
tople  and  »eetlon  number. 
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Abstract  of  the  Decision. 


/ 


1.  Oabitishment,  §  15* — when  cogamishee  furnishing  funds  to 
contractor  may  not  he  garnisheed.  In  garnishment  .proceedings, 
where  it  was  shown  that  one  of  the  defendants  had  a  contract 
with  the  other  to  furnish  him  the  funds  for  constructing  a  certain 
bollding  which  the  nominal  plaintiff  had  contracted  with  the 
latter  to  construct  for  an  agreed  price,  held  that  there  was  no 
claim  or  demand  by  the  nominal  plaintiff  against  the  cogamishee 
famishing  the  funds  so  as  to  authorize  garnishment. 

2.  BfECHANics'  UENB,  §  62* — When  right  of  subcontractor  to 
Hm  It  waived  ty  contractor.  Where  a  building  contractor  by  his 
contract  expressly  waives  any  and  all  liens  for  himself  and  all 
Bubcontractors,  the  subcontractors  have  no  enforceable  lien. 

3.  Gabnishment,  S  69* — when  garnishee  paying  debt  after  gar- 
nishment is  wrongfully  dischargedi  Where  the  evidence  showed 
that  a  garnishee  had  a  building  contract  with  the  nominal  plain- 
tiff in  the  garnishment  proceedings  at  the  time  of  service  of 
process  and  was  indebted  to  such  plaintiff  and  thereafter  paid 
him  a  certain  sum  under  such  contract,  held  that  it  was  error  for 
the  court  to  discharge  such  garnishee. 


imericmn  Hard  Bnbber  Company,  Defendant  In  Error^ 
T.  Thad  H.  Howe,  Plaintiff  in  Error. 

Gen.  No.  21,776.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  February  1, 
1917. 


Statement  of  the  Case. 

Action  on  a  contract  of  guaranty  by  American  Hard 
Eubber  Company,  a  corporation,  plaintiff,  against 
Thad  H.  Howe,  defendant,  to  recover  $2,000  and  inter- 
est thereon  and  $10.50  court  costs.  From  a  judgment 
for  plaintiff  for  $2,000,  defendant  brings  error. 

*6re  nilnola  Note*  Plffest.  VoU.  XI  to  XV,  and  Cumulative  Quorterljr,  sume 
teple  and  sedlion   niHnber. 

Vol  com  IS 
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The  statement  of  claim  alleged  a  debt  due  to  plain- 
tiff from  the  Swiss  American  Vaporator  Company  of 
$2,000  balance  for  merchandise  sold  and  delivered  *  *  to 
the  defendant;  that  the  defendant  guaranteed  pay- 
ment for  such  merchandise,  that  an  action  for  that 
amount  was  brought  against  that  company  and,  on 
admission  of  $1,040  due,  judgment  was  entered  for 
such  amount,  on  which  execution  issued  and  was  re- 
turned *'no  part  satisfied'*;  that  that  company  was 
insolvent  and  delay  in  reducing  the  balance  of  the 
$2,000  claimed  to  be  due  to  plaintiff  from  that  com- 
pany which  was  disputed  would  endanger  plaintiff's 
claim  against  the  defendant.  Defendant's  affidavit  of 
merits  was  as  follows: 

*  *  That  said  plaintiff  did  not  furnish  and  deliver  the 
goods,  wares  and  merchandise  mentioned  in  said  order 
and  guarantees;  that  there  was  no  balance  of  $2,000 
due  on  December  3,  1914;  that  Swiss  American  Vapo- 
rator Company  has  paid  $100  on  account  of  said  judg- 
ment of  $1,040  mentioned  in  said  statement  of  claim; 
that  defendant  is  not  liable  for  costs  and  interest  on 
said  claim;  that  plaintiff  on,  to  wit,  March,  1915,  in 
consideration  of  A.  H.  Freeman  agreeing  to  pay  $100 
on  said  judgment  and  $100  each  and  every  week  there- 
after until  same  was  paid,  agreed  to  extend  the  time 
of  payment  of  plaintiff's  claim  so  that  same  should  be 
paid  $100  cash  on,  to  wit,  March  1, 1915,  and  $100  each 
and  every  week  thereafter,  and  that  A.  H.  Freeman 
paid  said  plaintiff  $100  on  account  of  said  agreement 
and  agreed  to  pay  plaintiff  $100  each  and  every  week 
thereafter. ' ' 

This  aflSdavit  of  merits  was  stricken  from  the  files, 
and  defendant  ordered  to  file  an  amended  aflSdavit  in 
five  days.  He  elected  to  stand  by  this  aflSdavit,  and 
was  defaulted  and  judgment  entered. 

Harby  a.  Biossat,  for  plaintiff  in  error. 

Elbert  C.  Fbbgitson,  for  defendant  in  error;  Ed- 
ward L.  England,  of  counsel. 
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Me.  Pbesiding  Justice  0  ^Connob  delivered  the  opin- 
ion of  the  eourt. 

Abstract  of  the  Decision. 

"L  MuinciPAL  CouBT  or  Chicago,  |  13* — what  conaiitutef  a  cler- 
ieal  error  in  a  statement  of  claim.  Where  a  statement  of  claim 
against  a  guarantor  of  payment  for  goods  sold  to  a  corporation 
set  up  tbat  the  goods  were  dellyered  "to  the  defendant"  and  that 
suit  had  been  brought  against  the  corporation  for  the  debt,  held 
that  the  words  "to  the  defendant"  were  a  clerical  error  and  were 
shown  by  the  entire  statement  to  have  referred  to  the  corporation. 

2.  Pleadiitg,  {  267* — tohen  clerical  error  may  hf  Qorr^cted, 
Where  the  context  in  a  pleading  affords  the  means  of  correctio|ik 
of  a  derioal  error,  the  proper  word  will  be  deemed  substituted. 

3.  GvAMANTt,  I  21* — when  Quarantor  i$  discharged.  Where  an 
extension  of  time  i^  e\Y^  the  principal  for  the  payment  of  moRer 
due  by  him  by  a  valid  and  binding  agreement  without  his  guar- 
antor's consent,  the  latter  is  discharged. 

4.  Flxadino,  I  153* — when  affidavit  of  merits  filed  by  guarantor 
in  action  on  guaranty  is  fatally  defective.  An  affldaylt  of  merits 
filed  by  the  guarantor  of  a  debt  when  sued  upon  his  guar^jity 
which  seeks  to  set  up  an  extension  ef  the  time  of  payment  as  a 
defense  is  fatally  defective  in  not  alleging  that  such  extension 
was  without  his  consult. 

5.  Plsaoinq,  {  153* — wTien  affidavit  of  merits  may  be  declared 
ttanffUdent  in  its  entirety.  A  oourt  is  net  called  upon  to  point 
out  the  particular  parts  of  an  affidavit  of  merits  which  are  Insufl- 
cient,  and  is  warranted  in  holding  it  insufficient  in  its  entirety. 

*8m  niiiMds  NotM  "Dlgeat,  Vols.  XI  to  XV,  and  CumolatiTo  Qoartorlj,  gama 
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O'Brien  y.  Salerno,  203  111.  App.  356. 


Bridget  O'Brien,  Defendant  in  Error,  y.  Peter  P.  Sa- 
lerno, PlaintiflF  in  Error. 

Oen.  No.  21,066.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  EiDMU3n>  K. 
jABECKi,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.'  Opinion  filed  February  7, 
1917. 

Statement  of  the  Case. 

Action  by  Bridget  O'Brien,  plaintiff,  against  Peter 
P.  Salerno,  defendant,  to  recover  damages  for  per- 
sonal injuries  caused  by  defendant  carelessly  and  neg- 
ligently leaving  a  horse  hitched  to  a  wagon  untied  in 
the  street.  From  a  judgment  for  plaintiff  for  six  hun- 
dred dollars,  on  trial  by  the  court  without  a  jury,  de- 
fendant brings  error. 

Cantwell  &  Smith,  for  plaintiff  in  error. 

Fabbell  &  Thompson,  for  defendant  in  error. 

Mb.  Jxjstioe  Goodwin  delivered  the  opinion  of  the 
couxt 

Abstract  of  the  Decision. 

1.  Appeal  and  kbbob,  |  1303* — when  presumed  tJiat  there  vxu 
evidence  sufficient  to  sustain  finding  of  court.  Where  a  bill  of 
oxceptionB  recited  that  it  contained  "as  much  evidence  as  recol- 
lected by  counsel  and  court  and  introduced  on  the  trial/'  held 
that  as  the  bill  did  not  purport  to  contain  alf  the  evidence  the 
law  conclusively  presumed- that  there  was  evidence  sufficient  to 
sustain  the  finding  of  the  court. 

2.  Appeal  and  ebbob,  |  1488* — when  judgment  on  trial  hy  court 
will  not  be  reversed  for  improper  admission  of  evidence.  A  judg- 
ment on  trial  by  the  court  without  a  Jury  will  not  be  reversed  on 
account  of  the  court's  improper  admission  of  evidence  where  there 
is  sufficient  competent  evidence  to  sustain  the  Judgment,  as  the 
court  is  presumed  to  have  disregarded  evidence  improperly  ad- 
mitted. 

•8e«  nilnoii  Notes  Dlg«tt»  Vols.  XI  to  XV,  and  CmiiaUillTo  dvarterir* 
topic  and  section  nan&ber. 
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Farrell  y.  Stafford,  203  111.  App.  357. 


Julia  Farrell^  Defendant  in  Error,  y.  James  W.  Staf- 
ford, Plaintiff  in  Error. 

Oen.  No.  21,304.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Affirmed.  Opinion  filed  February  1,  1917. 
Rehearing  denied  February  26,  1917. 

Statement  of  the  Case. 

•  Action  by  Julia  Farrell,  plaintiflf ,  against  James  W. 
Stafford,  defendant,  to  recover  damages  for  conver- 
sion of  certain  goods  belonging  to  plaintiff.  From  a 
judgment  for  plaintiff  for  $153.50,  defendant  brings 
error. 

C.  Van  Albn  Smith,  for  plaintiff  in  error. 

Leo  S.  Lb  Bosky,  for  defendant  in  error. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Pledges — when  pledged  articles  may  not  he  sold  vHthout 
discloHng  their  nature,  A  pledgee  of  goods  contained  in  a  barrel, 
held  under  an  agreement  as  security  for  a  debt  with  authority 
to  sell  the  goods  if  the  debt  is  not  paid  at  the  time  specified,  is 
not  justified  in  selling  the  barrel  and  its  contents  at  auction 
without  opening  it  and  disclosing  what  its  contents  are. 

2.  Tboveb  and  conversion,  I  39* — when  evidence  is  aujjlcient 
to  sustain  finding  as  to  value  of  goods.  Evidence  held  to  sustain 
the  finding  of  the  court  as  to  the  value  of  goods,  in  an  action  for 
their  conversion. 

3.  Tboveb  and  conversion,  |  28* — when  tender  of  debt  hy  pledgor 
of  goods  is  not  condition  precedent  to  maintenance  of  action  for 

•See  niinols  NotM  Digest,  Vols.  XI  to  XV.  and  X?iimiiUUly«  Quarterly,  Mune 
tople  and  eectkm  number. 
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American  Hard  Rubber  Ck).  t.  Howe,  203  111.  App.  85S. 

The  statement  of  claim  alleged  a  debt  due  to  plain- 
tiff from  the  Swiss  American  Vaporator  Company  of 
$2,000  balance  for  merchandise  sold  and  delivered  '*to 
the  defendant'*;  that  the  defendant  guaranteed  pay- 
ment for  such  merchandise,  that  an  action  for  that 
amount  was  brought  against  that  company  and,  on 
admission  of  $1^040  due,  judgment  was  entered  for 
such  amount,  on  which  execution  issued  and  was  re- 
turned "no  part  satisfied' ';  that  that  company  Was 
insolvent  and  delay  in  reducing  the  balance  of  the 
$2,000  claimed  to  be  due  to  plaintiff  from  that  com- 
pany which  was  disputed  would  endanger  plaintiff's 
claim  against  the  defendant.  Defendant's  affidavit  of 
merits  was  as  follows: 

'*That  said  plaintiff  did  not  furnish  and  deliver  the 
goods,  wares  and  merchandise  mentioned  in  said  order 
and  guarantees;  that  there  was  no  balance  of  $2,000 
due  on  December  3,  1914;  that  Swiss  American  Vapo- 
rator Company  has  paid  $100  on  account  of  said  judg- 
ment of  $1,040  mentioned  in  said  statement  of  claim; 
that  defendant  is  not  liable  for  costs  and  ipterest  on 
said  claim;  that  plaintiff  on,  to  wit,  March,  1915,  in 
consideration  of  A.  H.  Freeman  agreeing  to  pay  $100 
on  said  judgment  and  $100  each  and  every  week  there- 
after until  same  was  paid,  agreed  to  extend  the  time 
of  pajTnent  of  plaintiff's  claim  so  that  same  should  be 
paid  $100  cash  on,  to  wit,  March  1, 1915,  and  $100  each 
and  every  week  thereafter,  and  that  A,  H.  Freeman 
paid  said  plaintiff  $100  on  account  of  said  agreement 
and  agreed  to  pay  plaintiff  $100  each  and  every  week 
thereafter. ' ' 

This  affidavit  of  merits  was  stricken  from  the  files, 
and  defendant  ordered  to  file  an  amended  affidavit  in 
five  days.  He  elected  to  stand  by  this  affidavit,  and 
was  defaulted  and  judgment  entered. 

Harry  A.  Biossat,  for  plaintiff  in  error. 


Elbert  C.  Ferguson,  for  defendant  in  error;  Ed- 
ward L.  England,  of  counsel. 


Chicago — Fiest  Districtt-Fbbbuaby,  1917.      355 

American  Hftrd  Rubber  Go.  y.  Howe,  203  lU.  App.  353. 

Mb.  Pbestoing  Justice  0  ^Connob  delivered  the  opin- 
ion Qf  the  court. 


!/ 


Abstract  of  the  Peclsion. 

1  MuinciPAL  CouBT  or  Chicago,  |  13* — what  conatitutea  a  cler- 
ical error  in  a  Btatement  of  claim.  Where  a  statement  of  claim 
against  a  guarantor  of  payment  for  goods  sold  to  a  corporation 
set  up  that  the  goods  were  delivered  "to  the  defendant"  and  that 
suit  had  been  brought  against  the  corporation  for  the  debt,  held 
that  the  words  "to  the  defendant"  were  a  clei^ical  error  and  were 
shown  by  the  entire  statement  to  have  referred  to  the  corporation. 

2.  Pleading,  {  267* — when  clerical  error  may  }>.$  qorr^cied. 
Where  the  context  in  a  pleading  affords  the  means  of  correctioii 
of  a  clerical  error,  the  proper  word  will  be  deemed  substituted. 

3.  GuABANTY,  I  2l*—r^hen  Quarantor  ig  discharged.  Where  an 
extension  of  time'  i^  giyeQ  the  principal  for  the  pasmaent  of  mos^ey 
dae  by  him  by  a  valid  and  binding  agreeme^t  without  his  guar- 
antor's consent,  the  latter  is  discharged. 

4.  Flbading,  I  153* — when  affidavit  of  merits  filed  hy  guarantor 
in  action  on  guaranty  is  fatally  defective.  An  affidavit  of  merits 
filed  by  the  guarantor  of  a  debt  when  sued  upon  his  guar^ty 
which  seeks  to  set  up  an  extension  ef  the  time  of  payment  as  a 
defense  is  fatally  defective  in  not  alleging  that  such  extension 
was  without  his  consent 

5.  Pleading,  |  153* — when  affidavit  of  merits  may  he  declared 
vunfflcient  in  it^  entirety,  A  court  is  net  called  upon  to  point 
out  the  particular  parts  of  an  affidavit  of  merits  which  are  insutt- 
cient,  and  is  warranted  in  holding  it  insufficient  in  its  entirety. 


*8e«  miiMils  Notes  t)lireit,  Vobi.  XI  to  XV,  iuid  CnmolatiTo  Qaartorly.  game 
t«ple  Mid  toetloii  nipmber. 


354 


Appellate  Courts  of  Illinois. 


American  Hard  Rubber  Ck).  y.  Howe,  203  111.  App.  858. 

The  statement  of  claim  alleged  a  debt  due  to  plain- 
tiff from  the  Swiss  American  Vaporator  Company  of 
$2,000  balance  for  merchandise  sold  and  delivered  '*to 
the  defendant'*;  that  the  defendant  guaranteed  pay- 
ment for  such  merchandise,  that  an  action  for  that 
amount  was  brought  against  that  company  and,  on 
admission  of  $1^040  due,  judgment  was  entered  for 
such  amount,  on  which  execution  issued  and  was  re- 
turned "no  part  satisfied'*;  that  that  company  was 
insolvent  and  delay  in  reducing  the  balance  of  the 
$2,000  claimed  to  be  due  to  plaintiff  from  that  com- 
pany which  was  disputed  would  endanger  plaintiff's 
claim  against  the  defendant.  Defendant's  aflSdavit  of 
merits  was  as  folfows: 

**That  said  plaintiff  did  not  furnish  and  deliver  the 
goods,  wares  and  merchandise  mentioned  in  said  order 
and  guarantees;  that  there  was  no  balance  of  $2,000 
due  on  December  3,  1914;  that  Swiss  American  Vapo- 
rator Company  has  paid  $100  on  account  of  said  judg- 
ment of  $1,040  mentioned  in  said  statement  of  claim; 
that  defendant  is  not  liable  for  costs  and  ipterest  on 
said  claim;  that  plaintiff  on,  to  wit,  March,  1915,  in 
consideration  of  A.  H.  Freeman  agreeing  to  pay  $100 
on  said  judgment  and  $100  each  and  every  week  there- 
after until  same  was  paid,  agreed  to  extend  the  time 
of  pajTnent  of  plaintiff's  claim  so  that  same  should  be 
paid  $100  cash  on,  to  wit,  March  1, 1915,  and  $100  each 
and  every  week  thereafter,  and  that  A.  H.  Freeman 
paid  said  plaintiff  $100  on  account  of  said  agreement 
and  agreed  to  pay  plaintiff  $100  each  and  every  week 
thereafter. ' ' 

This  affidavit  of  merits  was  stricken  from  the  files, 
and  defendant  ordered  to  file  an  amended  affidavit  in 
five  days.  He  elected  to  stand  by  this  affidavit,  and 
was  defaulted  and  judgment  entered. 


Harry  A.  Biossat,  for  plaintiff  in  error. 

Elbert  C.  Ferguson,  for  defendant  in  error;  Ed- 
ward L.  England,  of  counsel. 


Chicago — First  DisTBicTr-FuBBUABY,  1917.      355 

American  Hftrd  Rubber  Gk>.  y.  Howe,  203  lU.  App.  853. 


1     »<  ■  11 


Mb.  Pbesiding  Justice  0  ^Connob  delivered  the  opin- 
ion Qf  the  court. 

Abstract  of  the  Pecision. 

1.  MumciPAL  CouBT  OF  Chicago,  |  13* — what  constitutes  a  cler- 
ical error  in  a  statement  of  claim.  Where  a  statement  of  claim 
against  a  guarantor  of  payment  for  goods  sold  to  a  corporation 
set  up  that  the  goods  were  delivered  "to  the  defendant"  and  that 
suit  had  been  brought  against  the  corporation  for  the  debt,  held 
that  the  words  "to  the  defendant"  were  a  clei^tcal  error  and  were 
shown  by  the  entire  statement  to  have  referred  to  the  corporation. 

2.  Pleading,  {  267* — tohen  clerical  error  may  bf  qort^cted. 
Where  the  context  In  a  pleading  affords  the  means  of  correctioii 
of  a  clerical  error,  the  proper  word  will  be  deemed  substituted. 

3.  QuA£Ai<rrT,  |  21*-ripAen  guarantor  is  discharged.  Where  an 
extension  of  time'  i^  gfye^  the  principal  for  the  pas^ment  of  moB^ey 
dae  by  him  by  a  valid  and  binding  agreemeijit  without  his  guar- 
antor's consent,  the  latter  is  discharged. 

4.  Pleading,  |  153* — when  affidavit  of  merits  filed  by  guarantor 
in  action  on  guaranty  is  fatally  defective.  An  affidavit  of  merits 
filed  by  the  guarantor  of  a  debt  w(ien  sued  upon  his  guar^ty 
which  seeks  to  set  up  an  extension  of  the  time  of  payment  as  a 
defense  is  fatally  defective  In  not  alleging  that  such  extension 
was  without  his  consent. 

5.  Pleading,  {  153* — when  affidavit  of  merits  may  be  declared 
^sufficient  in  its  entirety.  A  court  is  net  called  in)on  to  point 
out  the  particular  parts  of  an  affidavit  of  merits  which  are  insuffi- 
cient, and  is  warranted  in  holding  it  insufficient  in  its  entirety. 


*8e«  miDois  Notes  ^Iveit,  Vols.  XI  to  XV,  iud  CnmolatiTe  Quarterly,  Muna 
t«ple  aad  Metlon  n^pnber; 
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American  Hard  Rubber  Co,  y.  Howe,  203  111.  App.  853. 

The  statement  of  claim  alleged  a  debt  due  to  plain- 
tiflf  from  the  Swiss  American  Vaporator  Company  of 
$2,000  balance  for  merchandise  sold  and  delivered  **to 
the  defendant*' ;  that  the  defendant  guaranteed  pay- 
ment for  such  merchandise,  that  an  action  for  that 
amount  was  brought  against  that  company  and,  on 
admission  of  $1,040  due,  judgment  was  entered  for 
such  amount,  on  which  execution  issued  and  was  re- 
turned "no  part  satisfied'*;  that  that  company  was 
insolvent  and  delay  in  reducing  the  balance  of  the 
$2,000  claimed  to  be  due  to  plaintiff  from  that  com- 
pany which  was  disputed  would  endanger  plaintiff's 
claim  against  thfe  defendant.  Defendant's  affidavit  of 
merits  was  as  follows: 

*  *  That  said  plaintiff  did  not  furnish  and  deliver  the 
goods,  wares  and  merchandise  mentioned  in  said  order 
and  guarantees;  that  there  was  no  balance  of  $2,000 
due  on  December  3,  1914;  that  Swiss  American  Vapo- 
rator Company  has  paid  $100  on  account  of  said  judg- 
ment of  $1,040  mentioned  in  said  statement  of  claim; 
that  defendant  is  not  liable  for  costs  and  ipterest  on 
said  claim;  that  plaintiff  on,  to  wit,  March,  1915,  in 
consideration  of  A.  H.  Freeman  agreeing  to  pay  $100 
on  said  judgment  and  $100  each  and  every  week  there- 
after until  same  was  paid,  agreed  to  extend  the  time 
of  pajntnent  of  plaintiff's  claim  Bo  that  same  should  be 
paid  $100  cash  on,  to  wit,  March  1, 1915,  and  $100  each 
and  every  week  thereafter,  and  that  A,  H.  Freeman 
paid  said  plaintiff  $100  on  account  of  said  agreement 
and  agreed  to  pay  plaintiff  $100  each  and  every  week 
thereafter. ' ' 

This  affidavit  of  merits  was  stricken  from  the  files, 
and  defendant  ordered  to  file  an  amended  affidavit  in 
five  days.  He  elected  to  stand  by  this  affidavit,  and 
was  defaulted  and  judgment  entered. 


1 


Harry  A.  Biossat,  for  plaintiff  in  error, 

Elbert  C.  Ferguson,  for  defendant  in  error;  Ed- 
ward L.  England,  of  counsel. 


Chicago — Fiest  DisTRicTr-FuBBTJABY,  1917.      355 

American  Hf^rd  Rubber  Gk>.  y.  Howe,  203  lU.  App.  853. 


^  ■■  ■■»  1 


Mb.  Pbesiding  Justice  0  'Connob  delivered  the  opin- 
ion Qf  the  court. 


«:. 


Abstract  Qf  the  Pecision. 

L  MumciPAL  Court  of  Chicago,  |  13* — what  conatitutea  a  cJer- 
ieal  error  in  a  statement  of  claim.  Where  a  statement  of  claim 
against  a  guarantor  of  payment  for  goods  sold  to  a  corporation 
set  up  that  the  goods  were  delivered  "to  the  defendant"  and  that 
salt  had  been  brought  against  the  corporation  for  the  debt,  held 
that  the  words  "to  the  defendant"  were  a  clei^lcal  error  and  were 
shown  by  the  entire  statement  to  have  referred  to  the  corporation. 

2.  Bleadino,  {  267* — when  clerical  error  may  t.^  Qorvected. 
Where  the  context  in  a  pleading  affords  the  means  of  correctioi;^ 
of  a  clerical  error,  the  proper  word  will  be  deemed  substituted. 

3.  GuABAin'Y,  i  21* — when  Quarantor  is  discharged.  Where  an 
extension  of  time'  i^  giye^  tl^e  principal  for  the  payment  of  moii^ey 
dae  by  him  by  a  valid  l^ld  binding  agreemeut  without  his  guatT- 
antor's  consent,  the  latter  is  discharged. 

4.  Pleading,  {  153* — when  affidavit  of  merits  filed  by  guarantor 
in  action  on  guaranty  is  fatally  defective.  An  affidavit  of  merits 
hied  by  the  guarantor  of  a  debt  when  sued  upon  his  guaranty 
which  seeks  to  set  up  an  extension  of  the  time  of  payment  as  a 
defense  is  fatally  defective  in  not  alleging  that  such  extension 
was  without  his  consent 

5.  Pleading,  {  153* — when  affidavit  of  merits  may  he  declared 
ntauffleient  in  it^  entirety.  A  court  is  net  called  upon  to  point 
out  the  particular  parts  of  an  affidavit  of  merits  which  are  insuffi- 
cient, and  is  warranted  in  holding  it  insufficient  in  its  entirety. 


*8e«  nilBols  Notes  l>lKeit,  Vols.  XI  to  XV.  mad  CnmalatiTo  Qaartorly,  game 
wpte  Mid  ncUoa  number; 


i 


!| 


354 


Appellate  Courts  of  Illinois. 


American  Hard  Rubber  Ck).  y.  Howe,  203  IlL  App.  853. 

The  statement  of  claim  alleged  a  debt  due  to  plain- 
tiflf  from  the  Swiss  American  Vaporator  Company  of 
$2,000  balance  for  merchandise  sold  and  delivered  '*to 
the  defendant*';  that  the  defendant  guaranteed  pay- 
ment for  such  merchandise,  that  an  action  for  that 
amount  was  brought  against  that  company  and,  on 
admission  of  $1^040  due,  judgment  was  entered  for 
such  amount,  on  which  execution  issued  and  was  re- 
turned "no  part  satisfied*';  that  that  company  was 
insolvent  and  delay  in  reducing  the  balance  of  the 
$2,000  claimed  to  be  due  to  plaintiff  from  that  com- 
pany which  was  disputed  would  endanger  plaintiff's 
claim  against  thfe  defendant.  Defendant's  affidavit  of 
merits  was  as  follows: 

*  *  That  said  plaintiff  did  not  furnish  and  deliver  the 
goods,  wares  and  merchandise  mentioned  in  said  order 
and  guarantees;  that  there  was  no  balance  of  $2,000 
due  on  December  3,  1914;  that  Swiss  American  Vapo- 
rator Company  has  paid  $100  on  account  of  said  judg- 
ment of  $1,040  mentioned  in  said  statement  of  claim; 
that  defendant  is  not  liable  for  costs  and  interest  on 
said  claim;  that  plaintiff  on,  to  wit,  March,  1915,  in 
consideration  of  A.  H.  Freeman  agreeing  to  pay  $100 
on  said  judgment  and  $100  each  and  every  week  there- 
after until  same  was  paid,  agreed  to  extend  the  time 
of  payment  of  plaintiff's  claim  so  that  same  should  be 
paid  $100  cash  on,  to  wit,  March  1, 1915,  and  $100  each 
and  every  week  thereafter,  and  that  A.  H.  Freeman 
paid  said  plaintiff  $100  on  account  of  said  agreement 
and  agreed  to  pay  plaintiff  $100  each  and  every  week 
thereafter. ' ' 

This  affidavit  of  merits  was  stricken  from  the  files, 
and  defendant  ordered  to  file  an  amended  affidavit  in 
five  days.  He  elected  to  stand  by  this  affidavit,  and 
was  defaulted  and  judgment  entered. 

Harby  a.  Biossat,  for  plaintiff  in  error. 


Elbert  C.  Febguson,  for  defendant  in  error;  Ed- 
WABD  L.  England,  of  counsel. 


Abstract  Qf  the  Pecision. 

1.  MrmciPAi.  CJouBT  of  Chicago,  |  13* — what  constitutes  a  cler- 
ical error  in  a  statement  of  claim.  Where  a  statement  of  claim 
against  a  guarantor  of  payment  for  goods  sold  to  a  corporation 
set  up  that  the  goods  were  delivered  "to  the  defendant"  and  that 
Bult  had  been  brought  against  the  corporation  for  the  debt,  held 
that  the  words  "to  the  defendant"  were  a  clerical  error  and  were 
shown  by  the  entire  statement  to  have  referred  to  the  corporation. 

2.  Pleading,  |  267* — when  clerical  error  may  he  <?orr^cted. 
Where  the  context  In  a  pleading  affords  the  means  of  correctloi;^ 
of  a  clerical  error,  the  proper  word  will  be  deemed  substituted. 

3.  GuABAi<rrT,  S  21*'-T^hen  guarantor  is  discharged.  Where  an 
extension  of  time'  ^  gfye^  the  principal  for  the  payment  of  mos^ey 
due  by  him  by  a  valid  and  binding  agreemeijit  without  his  gu^^r- 
antor's  consent,  the  latter  is  discharged. 

4.  FUEApiNo,  I  153* — when  affidavit  of  merits  filed  ty  guarantor 
m  action  on  guaranty  is  fatally  defective.  An  affidavit  of  merits 
filed  by  the  guarantor  of  a  debt  when  sued  upon  his  guar^ty 
wUch  seeks  to  set  up  an  extension  of  the  time  of  payment  as  a 
defense  is  fatally  defective  In  not  alleging  that  such  extension 
was  without  his  consent 

5.  Plxading,  {  153* — when  affidavit  of  merits  may  be  declared 
vunf/lcient  in  it^  entirety.  A  court  is  net  called  itpon  to  point 
out  the  particular  parts  of  an  affidavit  of  merits  which  are  insuffi- 
cient, and  is  warranted  in  holding  it  insufficient  In  its  entirety. 

*8e«  nitDois  Note*  ^Iseit,  Vols.  XI  to  XV,  and  CnmuiiiUTo  Quarterly,  game 
tople  Mid  Mctloii  number. 
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Mb.  Pbesiding  Justice  0  'Connob  delivered  the  opin- 
ion of  the  court. 


I  - 


;, 

*    \ 

I     1 

1 


t  It 


366 


Appellate  Coubtb  of  Illinois. 


Waldschinidt  i^.  The  Marsh  ft  Bingham  Co.,  203  111.  App.  3€5. 

Samuel  FRiEDLAjrDEE,  for  defendants  in  error. 

Mb.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


Abstf  Mt  bt  the  Decision. 

L  Bales,  |  320* — when  defendant  may  not  recover  on  set- 
off for  failure  to  deliver  remainder  of  lumber  on  contract.  Where 
the  sellers  of  a  quantity  of  lumber  refused  to  make  further  ship- 
ments under  the  contract  with  the  purchaser  on  the  ground  that 
the  purchaser  had  improperly  rejected  a  large  part  of  past  ship- 
ments, and  brought  an  action  for  deliveries  already  made,  and 
defendant  interposed  a  claim  of  set-ofT  for  damages  for  failure 
to  deliver  the  remainder  of  the  lumber  under  the  contract,  held 
that  plaintiffs  were  entitled  to  recover  altiiKAigh  th^t  zft&7  have 
been  first  in  default  for  failing  to  make  timely  shipments,  even 
if  time  were  of  the  essence  of  the  contract,  where  the  pur- 
chaser had  made  no  objection  on  that  ground  and  insisted  on 
further  shipments. 

2.^  Sales,  §  309* — when  immaterial  whether  contract  i8  severable 
or  eritire.  Under  a  contract  for  shipment  of  a  quantity  oi  lumber 
purchcMed,  where  the  purckaser  was  guilty  of  a  breach  of  the 
contract  which  entitled  the  seller  to  refuse  to  make  further  ship- 
mentSb  held  that  the  seller  would  be  entitled  to  recover  for  i^ast 
deliveries  and  no  question  would  arise  as  to  whether  the  conti^aet 
was  severable  or  entire. 

. : 3 : 

•See  niinolB  Notes  lAjrevt,  Vols.  ±1  to  XV,  and  Camulattre  Quarterlj, 
topic  and  ■ectlon  number. 
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Harry  Simmons,  a  minor,  by  Walter  €•  Simmons,  Ap- 
pellee,  y.  Commonwealth  Edison  Company,  Ap- 
pell  an  t. 

Q^n.  No.  21,686. 

t  EbBCTBiciTT,  I  24* — When  declaration  in  action  for  infurieM 
^y  eikctric  light  wire  is  eulfident  after  verdict.  In  an  action  for 
daxnagw  for  personal  injuries  sustained  from  coming  Into  contact 
with  a  live  electric  wire  of  an  electric  light  company,  where 
the  declaration  charged  that  the  defendant  carelessly  and  negli- 
gently suffered  the  wire  to  he  and  remain  In  a  bad  and  iinsafe 
repair  and  condition  and  to  be  and  remain  lying  upon  the  side- 
walk for  a  long  space  of  time,  held  that  either  charge  was  sufii- 
cient  to  sustain  a  Judgment  after  verdict  for  plaintiff. 

2.  BLECTBicnr,  f  26* — when  doctrine  of  res  ipsa  loquitur  applies. 
The  doctrine  of  res  ipsa  loquitur  applies  to  a  live  electric  wire 
extending  over  a  public  street,  particularly  when  such  wire  is 
in  charge  of  one  having  particular  or  peculiar  knowledge  of  such 
wires,  as  an  electric  light  company. 

3.  ^E^^UQBNcy,  I  120^ — necessity  of  pleadilkg  res  ipsa  loquitur, 
VfA  doctrine  of  re«  ipsa  loquitur  is  not  a  matter  of  pleading  but 
of  proof,  and  a  declaration  alleging  negligence  in  general  terms, 
to  which  no  objection  is  made,  is  sufficient  where  proof  is  offered 
ofi  circumstances  from  which  an  imputation  of  negligence  neces- 
ftarily  arises. 

4.  EuEOTBiciTT,  {  %1* — when  evidence  insufficient  to  rebut  prima 
Jade  case  of  res  ipsa  loquitur.  In  an  action  against  an  electric 
light  company  for  damages  for  personal  injuries  sustained  from 
a  live  electric  wire,  where  the  doctrine  of  res  ipsa  loquitur  applied, 
and  the  defendant's  evidence  was  to  the  effect  merely  that  defend- 
ant used  the  usual  and  modern  methods  in  regard  to  the  wire,  that 
it  was  in  good  condition,  was  a  standard  wire  in  similar  use  in 
the  locality,  that  its  ordinary  life  was  twenty  years  and  that  th^^ 
wire  was  in  use  for  only  five  or  six  years,  held  that  a  finding  by 
the  Jury  that  the  prima  facie  case  made  out  for  the  plaintiff  had 
not  l)een  met,  wss  not  against  the  manifest  weight  of  the  evidence. 

5.  E^LECTRiciTT,  |  26* — whcn  evidence  as  to  t\[ianper  that  live 
electric  wire  passes  through  a  tree  is  admissihle  in  a^ion  for  in^ 
furies  therefrom.  In  an  action  against  an  electric  light  company 
to  recover  damages  for  personal  injuries  from  a  live  electric 
wire  strung  through  a  tree,  evidence  as  to  the  manner  it  passed 

•Sm  nunob  Notes  D1g««t,  Vols.  XI  to  XV,  «ad  CumuiatlTo  Qiwrterlj,  name 
•^le  sod  MetloB  niunber. 
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through  the  tree  held  admissible  under  a  charge  that  the  defend- 
ant negligently  and  carelessly  suffered  the  wire  to  be  and  remain 
in  unsafe  repair  and  condition,  although  the  manner  in  which 
the  wire  passed  through  the  tree  was  not  relied  upon  as  a  ground 
of  recovery. 

6.  ElLECTBiciTY,  {  27* — When  evidence  is  8%iflcient  to  show  neg- 
ligence of  electric  light  company  in  leaving  charged  wire  on  Hde- 
loalk.  In  an  action  against  an  electric  light  company  to  recover 
damages  for  injuries  received  from  a  charged  electric  wire  which 
was  lying  on  the  sidewalk,  evidence  held  sufficient  to  sustailn  a 
finding  that  defendant  had  been  negligent  in  leaving  the  wire 
un  the  sidewalk  for  a  long  time. 

7.  Appeal  and  ebror,  §  1410* — what  is  province  of  Appellate 
Court  in  determining  sufficiency  of  evidence  to  sustain  a  finding. 
It  is  not  the  province  of  the  Appellate  Court  to  weigh  the  testi- 
mony further  than  necessary  to  determine  whether  a  finding  is 
against  the  manifest  weight  of  the  evidence. 

8.  Appeal  aito  erbor,  f  1514* — when  improper  remarks  of  coun- 
sel are  not  ground  for  reversal.  Where  argument  of  counsel  to 
the  jury  was  objected  to  on  the  trial,  objection  sustain^,  and 
counsel  abandoned  that  line  of  argument,  held  that  no  error  was 
shown  by  reason  of  such  argument 

9.  Damages,  §  112* — when  verdict  for  injury  to  hoy  is  not  ex- 
cessive. In  an  action  to  recover  damages  for  personal  injuries 
sustained  by  a  boy  eight  or  nine  years  old  from  a  live  electric 
wire,  held,  considering  the  nature  and  severity  of  the  shock,  pain 
and  suffering,  resultant  less  satisfactory  work  at  school,  and  low- 
ered tone  of  nervous  system,  and  jury's  observation  of  the  boy 
In  court,  and  evidence  which,  if  true,  would  have  justified  the 
jury  in  believing  the  boy's  perceptions  and  capabilities  had  been 
materially  lessened,  that  a  verdict  of  $8,000  was  not  excessive. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
A.  Dowdall,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed  February 
7,  1917.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Goodrich,  Vincent  &  Bradley,  for  appellant ;  Baljph 
E.  Bradley,  of  counsel. 

Brundage,  Sanders  &  Holt,  for  appellee. 

Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 


•See  nilnolB  Notes  Dlsest,  Volt.  XI  to  XV,  and  Cnmolatlyo  Qiuutoriy, 
topio  and  tectlon  dumber. 
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By  this  appeal  the  appellant,  which  is  hereafter  re- 
ferred to  as  defendant,  seeks  the  reversal  of  a  judg- 
ment against  it  in  favor  of  the  appellee,  who  is  here-  v 
after  referred  to  as  plaintiff,  for  $8,000  for  damages 
caused  by  a  broken  electric  service  wire.  The  declara- 
tion charged,  in  substance,  that  the  defendant  was  en- 
gaged in  distributing  electricity  in  the  City  of  Chi- 
cago; that  it  was  using  the  wire  in  question  for  that 
purpose,  and  that  it  was  its  duty  to  keep  and  maintain 
it  in  good  and  safe  repair  and  condition,  and  to  pre- 
vent it  from  breaking  and  falling  upon  the  street; 
that  it  carelessly  and  negligently  suffered  this  wire, 
while  charged  with  electricity,  to  be  and  remain  in  a 
bad  and  unsafe  repair  and  condition,  so  that  it  broke 
and  fell  upon  the  sidewalk,  and  carelessly  and  negli- 
gently permitted  it  to  remain  there  for  a  long  space  of 
time  charged  with  electricity,  exposed,  unprotected, 
and  unguarded,  without  any  warning  of  its  dangerous 
character,  and  the  plaintiff  was  injured  by  the  wire 
while  in  the  exercise  of  due  care  and  caution  for  his 
own  safety. 

The  testimony  of  one  Mary  E.  Hubbard  shows  that 
she  saw  the  wire  in  question  lying  on  the  sidewalk  be- 
tween seven  and  eight  o'clock  on  the  morning  of  the 
accident;  that  she  told  her  son  to  watch  it,  and  she 
called  the  police  on  the  telephone,  and  afterwards  noti- 
fied the  telephone  company;  that  shortly  thereafter  a 
man  came  from  the  telephone  company  and  told  her 
it  was  an  Edison  wire ;  that  she  then  called  the  Edison 
company  about  seven-thirty,  getting  their  number 
from  the  telephone  book,  and  told  them  the  wire  was  | 

down ;  that  about  three-quarters  of  an  hour  afterwards 
she  sent  her  boy  on  an  errand,  and  while  he  was  away 
the  plaintiff  was  injured.  On  cross-examination  she 
said  she  would  not  say  that  she  had  not  told  one  Pilk- 
ington  that  she  did  not  call  the  Edison  company ;  that 
she  did  call  the  Edison  company  about  eight  o'clock 
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or  half  past  seven ;  that  it  might  have  heen  later,  but 
not  much,  and  that  she  just  called  the  Edison  copx- 
pany's  general  number.  She  also  testified  that  the 
wire  in  question  ran  through  the  alley  to  the  south, 
and  then  through  private  property  to  the  street;  that 
right  at  the  entrance  of  the  alley  there  was  a  large 
tree,  and  that  the  wire  ran  through  the  branches.  The 
son  of  this  witness  testified  that  this  tree  stood  on  the 
parkway  of  the  house  next  to  theirs ;  that  the  wire  ran 
through  the  tree,  which  was  a  good  sized  one,  and  as 
high  as  the  house. 

Plaintiff,  who  was  between  eight  and  nine  years  of 
age,  saw  the  wire  about  eight  forty-five  o  'clock,  picked 
it  up,  and  was  injured.  After  the  injury,  he  was  gut 
of  school  a  month.  He  testified  that  his  writing  was 
worse  than  it  was  before ;  that  he  could  not  throw  as 
far,  nor  run  as  fast ;  that  he  had  a  scar  on  his  hand  and 
leg;  that  if  he  carried  a  heavy  basket  *'the  scar  gets 
real  raw  and  bums.''  The  evidence  showed  that  up 
to  the  time  of  the  accident  his  health  had  been  good. 

A  physician  was  called,  who  testified  that  the  plain- 
tiff had  been  under  his  medical  care  since  the  accident ; 
that  he  treated  him  about  six  weeks ;  that  he  examined 
him  about  a  week  before  the  trial ;  that  the  effect  of  the 
passage  of  a  strong  charge  of  electricity  through  the 
body  was  to  cause  bums  and  shock,  and  that  the  sever- 
ity of  the  shock  depended  upon  the  amount  of  the 
current.  On  cross-examination  he  said  that  the  ex- 
tension of  the  ring  and  middle  fibagers  of  the  injured 
hand  was  somewhat  limited,  and  that  the  headaches 
complained  of  by  the  plaintiff  might  be  the  result  of 
the  shock,  and  might  be  the  result  of  a  great  many 
other  things. 

Plaintiff's  mother  testified  that  since  the  accident 
he  had  been  very  nervous  and  restless  at  night ;  that  hia 
nerves  had  been  unstrung,  and  that  he  had  headaches 
a  great  deal.  The  father  testified  that  the  plaintiff's 
right  hand  was  badly  burned. 
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One  Ethel  H.  Walker,  a  public  school  teacher,  testi- 
fied that  plaintiff  was  in  her  school;  that  before  the 
time  of  the  accident  he  was  perfectly  normal,  but  dfter 
hia  return  to  school  after  the  accident  he  was  thin, 
pale,  and  did  not  sit  erect,  as  before;  that  he  did  not 
recover  his  former  position  during  the  year ;  that  there 
was  a  marked  difference  in  his  writing.;  that  he  applied 
himself  in  his  other  work,  but  did  not  seem  to  get  the 
same  result;  that  before  the  accident  he  had  ranked 
among  the  highest  in  his  class,  but  after  the  injury 
he  ranked  among  the  lowest — about  fortieth  in  his 
dass;  that  she  did  not  see  him  after  June,  1912,  until 
about  a  year  before  the  trial. 

The  testimony  on  behalf  of  the  defendant  was  to 
the  effect  that  it  never  received  notice  of  the  accident 
from  the  witness  Mary  E.  Hubbard,  but  that  its 
trouble  man  was  notified  by  a  mail  collector,  and  that 
he  immediately  came  to  the  scene  of  the  accident  and 
cat  down  the  wire.  A  witness  testified  that  Mrs.  Hub- 
bard told  him  on  two  occasions  that  she  did  not  notify 
defendant.  Its  testimony  was  also  to  the  effect  that 
the  wire  had  been  in  use  about  six  years;  that  the 
morning  was  damp,  and  the  wire  would  therefore  make 
a  ground  circuit.  The  wire,  which  was  received  in 
evidence,  was  burned  at  one  end ;  this  was  the  end  that 
lay  on  the  street. 

One  of  defendant's  ^n^neers  testified  that  he  was 
familiar  with  the  electrical  equipment  used  through- 
out the  country,  aiid  that  the  circuit  in  question  was 
equipped  at  the  time  with  all  the  devices  which  are 
customary  and  in  common  practice  and  use  on  such  a 
circuit  for  the  ptttpose  of  safeguarding  the  plant, 
equipment,  and  the  public;  that  he  did  not  mean  to  say  ll 

that  he  Was  familial"  with  the  situation  in  that  partic- 
ular location,  but  that  he  was  familiar  with  the  type  of 
construction  and  the  general  method  of  construction.  tj 

A  physiciAH,  eiAlled  oti  behalf  of  the  defendant,  testi- 
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fied  that  the  plaintiff  was  a  normal  sized  boy  for  his 
age;  that  he  was  not  a  large  boy,  but  was  practically 
a  normal  boy,  and  was  likely  to  start  growing  at  any 
time,  and  would  grow  rapidly;  that  his  bones  were 
naturally  small. 

The  defendant  claims  that  the  negligence  charged  in 
the  declaration  was  not  proved  as  claimed.  The  negli- 
gence charged,  however,  was  that  defendant  carelessly 
and  negligently  suffered  the  wire  to  be  and  remain 
in  a  bad  and  unsafe  repair  and  condition,  and  to  be 
and  remain  lying  upon  said  sidewalk  for  a  long  space 
of  time.  Either  one  of  these  charges  was  sufficient  to 
sustain  a  judgment  after  verdict.  The  only  proof  offer- 
ed was  as  to  the  ownership  of  the  wire,  its  position  over 
the  street,  and  the  fact  that  it  broke  without  the  inter- 
vention of  any  third  party  and  in  circumstances  which, 
to  say  the  least,  could  not  be  said  to  be  abnormal  or 
unusual.  This  record  shows,  and  it  is  a  matter  of 
common  knowledge  of  which  the  court  might  properly 
take  notice,  that  an  electric  service  wire  is  highly  dan- 
gerous, and  its  presence  over  a  public  street,  therefore, 
casts  upon  its  owners  a  duty  to  use  a  high  degree  of 
care  to  protect  the  public.  Moreover,  the  tensile 
strength  of  the  wire,  the  manner  in  which  it  is  con- 
structed, the  way  it  is  secured,  and  the  precautions 
that  are  taken  for  the  protection  of  the  public,  are,  as 
between  the  plaintiff  and  the  defendant,  within  the 
peculiar  knowledge  of  the  latter.  When,  therefore,  an 
accident  of  the  kind  in  question  happens — an  accident 
which  in  the  ordinary  course  of  things  would  not  hap- 
pen if  those  who  had  the  management  used  proper 
care — it  permits  a  reasonable  inference,  in  the  absence 
of  explanation  by  the  defendant,  that  the  accident 
arose  from  a  want  of  care.  In  such  a  case,  the  duty  of 
explanation  is  thrown  upon  those  having  charge  of  the 
thing,  particularly  when,  as  here,  information  coijcern- 
ing  the  thing  itself  is  within  the  particular  or  peculiar 
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knowledge  of  the  defendant.  {Bolger  v.  City  of  Chi- 
cago, 198  111.  App.  123.)  It  would  seem  that  there  are  ^ 
few  cases  to  which  the  application  of  the  doctrine  of 
res  ipsa  loquitur  is  more  directly  applicable  than  such 
a  one  as  the  case  at  bar.  We  are  therefore  of  the 
opinion  that  proof  that  a  charged  wire  broke  and  fell 
upon  the  sidewalk,  and  in  no  unusual  circumstances, 
threw  the  burden  of  explanation  upon  the  defendant. 
Did  the  evidence  oflfered  overcome  the  prima  facie  case 
thus  made  out?  Defendant's  evidence  on  this  point 
was  very  meager ;  it  consisted  of  a  general  statement 
that  the  usual  and  most  modem  methods  were  used 
by  the  company;  that  the  condition  of  the  wire  was 
good;  tiiat  it  was  the  standard  wire  in  similar  use  in 
Chicago ;  that  its  life  was  ordinarily  twenty  years,  and 
that  this  had  been  used  but  five  or  six  years.  It  may 
at  least  be  said  with  confidence  that  when  the  fullest 
effect  is  given  to  all  the  testimony  offered  on  behalf 
of  the  defendant,  it  is  not  sufficient  to  justify  this 
court  in  saying  that  a  finding  by  the  jury  that  the 
prima  facie  case  made  out  by  the  plaintiff  had  not  been 
met,  would  be  contrary  to  the  manifest  weight  of  the 
evidence. 

Counsel  contend,  however,  that  the  pleadings  in  the 
declaration,  in  the  absence  of  a  count  in  res  ipsa 
loquitur,  makes  it  impossible  to  sustain  the  judgment. 
The  answer  to  this  contention  is  that  res  ipsa  loquitur 
is  not  and  cannot  be  a  matter  of  pleading,  but  is  a  }t 

matter  ^of  proof.  The  negligence  was  laid  in  gen- 
eral terms  to  which  ho  objection  was  taken,  and, 
in  support  of  those  general  allegations,  proof 
was  offered  of  circumstances  from  which  an  impu- 
tation of  negligence  necessarily  arose.  This  was 
a  matter  of  evidence,  and  therefore  plaintiff  was  not 
required  to  plead  it.  Defendant's  counsel  further  con- 
tend that  the  court  improperly  admitted  evidence  in 
regard  to  the  manner  in  which  the  wire  passed  through 
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the  tree.  As  the  negligence  charged  was  that  defend- 
ant carelessly  and  negligently  suffered  one  of  said 
wires  to  be  and  remain  in  a  bad  and  unsafe  repair 
and  condition,  testimony  in  regard  to  any  surrounding 
circumstances  which  might  establish  that  condition 
was  obviously  proper.  The  argument  of  counsel  for 
plaintiff  was  that  the  chafed  condition  of  the  wire 
proved  that  defendant  had  permitted  it  to  get  out  of 
repair,  and  contended  that  this  was  corroborated  by 
the  fact  that  the  wire  passed  through  the  branches  of 
the  tree.  In  determining  whether  or  not  the  wire  was 
out  of  repair,  and  whether  or  not  defendant  had  per- 
mitted it  to  remain  in  that  condition,  the  plaintiff  had 
a  right  to  show  every  surrounding  circumstance  which 
had  a  bearing  on  the  case.  An  examination  of  the 
argument  of  counsel  as  it  appears  in  the  abstrnct  of 
record  shows  that  the  manner  in  which  the  wire  was 
passed  through  the  tree  was  not  relied  upon  as  a 
ground  of  recovery,  but,  as  indicated  already,  a  fact 
tending  to  corroborate  plaintiff's  contention  in  regard 
to  the  condition  of  the  wire. 

Upon  the  question  of  the  other  negligence  relied 
upon  in  the  declaration,  namely,  that  defendant  nej^li- 
gently  permitted  the  wire  to  lie  and  remain  upon  the 
sidewalk  for  a  long  time,  it  is  enough  to  say  that  the 
evidence  upon  this  point  is  conflicting.  Mrs.  Hubbard 
swore  positively  that  she  notified  the  defendant  shortly 
after  seven  forty-five;  the  testimony  on  this  point  on 
behalf  of  the  defendant  is  necessarily  negative,  and 
is  supported  by  the  statement  of  an  investigator,  who 
said  that  Mrs.  Hubbard  told  him  that  she  never  noti- 
fied the  defendant,  and  she,  herself,  says  that  she 
might  have  told  him  that,  but  at  the.  same  time,  she  in- 
sisted that  she  did  notify  defendant.  The  testimony 
on  behalf  of  defendant  on  this  point  was  that  none  of 
the  load  distributors  were  notified.  This  might,  of 
course,  have  been  true  even  if  Mrs.  Hubbard  called 
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up  the  general  telephone  number  of  defendant  com- 
pany, and  reported  the  accident.  Her  testimony  in 
r^ard  to  her  talk  with  defendant's  investigator  was 
as  follows:  Q.  *' Didn't  you  tell  Mr.  PiUdngton  at 
that  time  that  yon  called  up  the  police  and  the  Tele- 
phone Company  and  did  not  call  up  the  Edison  Com- 
pany?" A.  **I  don't  remember  that  I  told  him 
that ;  I  know  I  called  everybody  that  day. "  Q.  *  *  Yon 
would  not  say  that"  you  did  not  tell  him  that,  that 
you  did  not  call  the  Edison  Company  T'  A.  ^*No 
sir,  I  would  not. ' ' 

It  is  not  the  province  of  this  court  to  weigh  the  tes- 
timony except  in  so  far  as  it  is  necessary  in  determin- 
ing whether  the  verdict  is  contrary  to  the  manifest 
weight  of  the  evidence.  The  jury  saw  and  heard  the 
witnesses,  and  observed  their  demeanor  on  the  stand, 
and  we,  therefore,  do  not  feel  that  we  would  be  justi- 
fied in  saying  that  a  conclusion  by  the  jury  that  Mrs. 
Hubbard  gave  the  defendant  timely  notice  of  the 
broken  wire  would  be  contrary  to  the  manifest  weight 
of  the  evidence. 

The  argument  objected  to  in  regard  to  what  the 
jury  had  a  right  to  consider  in  weighing  the  testimony 
of  the  witnesses  was,  in  the  main,  as  applicable  to 
the  witnesses  for  one  party  as  the  other,  and  it  was 
not  objected  to  on  the  trial.  The  only  other  portion 
objected  to  was  a  statement  that  if  the  jury  believed 
from  the  evidence  that  the  defendant  allowed  this  wire 
to  dangle  over  the  fence  and  took  a  chance  and  were 
negligent,  he  could  ask  on  this  evidence,  **  exemplary 
damages  as  a  punishment  to  teach  them  they  should 
not  do  that  sort  of  thing. ' '  When  that  was  objected 
to  on  the  ground  that  it  was  not  counted  on  in  the 
declaration,  counsel  said:  **I  placed  the  amount  in 
my  declaration  at  $25,000."  That  remark  was  not  ob- 
jected to,  and  the  objection  to  the  former  remark  was 
sustained.     Counsel   thereupon   proceeded    with    an 
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argument  strictly  confined  to  actual  damages  and  the 
jury  were  afterwards  fully  and  accurately  instructed 
on  that  subject.'  Counsel  for  plaintiff  contend  that 
under  the  declaration  plaintiff  was  entitled  to  recover 
exemplary  damages  if  the  evidence  justified  such  an 
allowance,  and,  apparently  in  good  faith,  he  stated  to 
the  jury  on  the  trial  that  if  they  believed  certain  things 
from  the  evidence,  he  could  ask  for  such  damages.  The 
question  of  whether  such  damages  would  have  been 
recoverable  is  not,,  we  think,  before  us,  in  view  of  the 
fact  that  the  court  sustained  the  objection  and  counsel 
abandoned  that  line  of  evidence.  In  view  of  all  the 
circumstances,  the  conduct  of  counsel  for  plaintiff  can- 
not be  said  to  have  been  in  any  way  improper,  and 
in  view  of  the  repeated  decisions  of  our  Supreme 
Court,  the  situation  shown  cannot  be  said  to  have 
brought  error  into  the  record.  {City  of  Chicago  v. 
Leseth,  142  111.  642 ;  Qmncy  Gas  &  Electric  Co.  v.  Ban- 
numn,  203  111.  295.) 

Counsel  for  defendant  further  contend  that  the  ver- 
dict is  excessive.  The  measure  of  damages  in  such  a 
case  is  a  matter  of  extreme  difficulty,  and  is  purely  a 
question  of  fact  for  the  jury.  In  view  of  the  testimony 
in  regard  to  the  nature  and  severity  of  the  shock,  of 
the  pain  and  suffering  which  must  have  resulted  from 
it,  or  the  effect  upon  his  capacity  to  do  satisfactory 
work  at  school,  of  the  lowered  tone  of  his  nervous 
system,  and  in  view  of  the  fact  that  the  jury  had  ample 
opportunity  during  the  trial  to  judge  of  the  plaintiff's 
physical  condition,  we  do  not  feel  justified  in  saying 
that  its  verdict  was  excessive.  There  was  evidence 
which,  if  believed,  would  have  justified  the  jury  in  be- 
lieving that  plaintiff's  perceptions  and  capabilities 
had  been  materially  lessened  by  the  accident,  and  we 
are  not  prepared  to  say  that  such  an  injury  to  a  boy 
of  his  years  would  be  more  than  compensated  for  by 
the  judgment,  especially  when  it  is  remembered  how 
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small  an  income  it  would  produce,  either  at  interest 
or  in  the  form  of  an  annuity. 

As  there  appears  to  be  no  error  in  the  record,  the 
judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


H.  P.  Hudson,  Appellant,  y.  Grand  Baplds  &  Indiana 

Railway  Company,  Appellee. 

Gen.  No.  21,732. 

1.  Cabbiers,  §  241* — when  failure  of  shipper  of  interstate  car 
Gf  Uve  stock  to  present  claim  for  damages  vHthin  time  limited  is 
har  to  recovery.  Where  a  contract  for  interstate  shipment  of 
liYe  stock  provided  that  no  claim  for  damages  should  be  allowed 
or  fued  for  unless  the  shipper  should  make  and  deliver  same  to 
the  railroad  company's  general  agent  within  five  days  after  re- 
moval of  the  stock  from  the  car,  held  that  a  failure  to  give  such 
notice  or  to  show  a  waiver  thereof  barred  an  action  on  such 
claim. 

2.  Evidence,  {  304* — when  sufficient  to  show  mailing  and  re- 
ceipt of  letter.  Evidence  that  a  letter  was  mailed  in  a  govern- 
ment chute  with  a  two-cent  stamp  on  the  envelope  addressed  to 
a  certain  party,  and  that  such  party  acknowledged  its  receipt,  held 
safficient  to  warrant  a  finding  that  such  letter  was  mailed  and 
received  by  such  party,  although  the  testimony  that  the  letter 
was  "mailed"  may  have  been  a  statement  of  a  conclusion,  no 
objection  being  made  thereto. 

3.  Cabriebb — what  law  governs  rights  and  duties  of  interstate 
carHers.  The  rights  and  duties  of  interstate  carriers  are  governed 
by  the  common  law  except  in  so  far  as  they  may  have  been  changed 
or  modified  by  an  act  of  Congress  or  by  acts  of  the  Interstate  Com- 
merce Commission  within  the  scope  of  the  authority  delegated  to 
It  in  regard  to  interstate  commerce. 

4.  CABRfEBS,  §  33a* — what  does  not  constitute  an  approval  of 
clause  limiting  liahility  for  loss  in  MH  of  lading  hy  Interstate  Com- 

*8ce  nilnolav  Notes  Digest,  Vol*.  XI  to  XV.  and  CumulAtlve  Quarterly,  same 
t(9ie  aad  Mctlon  number. 
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tnerce  Commission,  The  filing  with  the  Interstate  Commerce 
Commission  of  a  tariff  schedule  and  the  publication  of  the  rates  in 
accordance  with  its  regulations  do  not  constitute  an  approval  by 
that  Commission  of  a  clause  in  a  bill  of  lading  attemptliig  to 
limit  the  carrier's  liability  for  a  loss. 

5w  Cakbicbs,  §  113* — what  is  extent  of  liability  of  carriers  for 
loss  or  damage  to  goods  at  common  law.  At  common  law  carrier 
in  addition  to  their  liability  for  negligence  were  absolutely  liable 
for  loss  of  or  damage  to  goods  intrusted  to  them  unless  it  occurred 
as  the  result  of  an  act  of  God  or  the  public  enemies. 

6.  Carriers,  §  243* — when  provision  in  Mil  of  lading  for  inter- 
state shipment  of  live  stock  limiting  liaMlity  for  negligent  delay  is 
invalid.  The  rule  of  public  policy  which  prevents  a  carrier  from 
securing  a  release  from  liability  for  its  own  negligence  equally 
prevents  it  from  obtaining  a  stipulation  for  its  release  frbm  lia- 
bility as  to  any  part  of  the  damage,  and  a  stipulation  in  a  bill  of 
lading  for  an  Interstate  shipment  of  live  stock,  that  in  event  of 
unusual  delay  or  detention  due  to  the  negligence  of  the  carrier  or 
its  employees,  or  otherwise,  the  shipper  will  accept  as  full  com- 
oensation  for  all  loss  or  damages  sustained  thereby  the  amount 
actually  expended  by  the  shipper  in  the  purchase  of  food  and 
water  for  the  stock  while  so  detained,  is  invalid. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
ihe  October  term,  1916.  Reversed  and  remanded.  Opinion  filed 
February  7,  1917.    Rehearing  denied  February  20,  1917. 

Charles  A.  Butler,  for  appellant. 

Winston,  Payne,  Strawn  &  Shaw  and  Loesoh,  Sco- 
field  &  LoESCH,  for  appellee. 


Mr.  Justice  Goodwin  delivered  the  opinion  of  the 
court. 

The  appellant,  who  will  be  referred  to  as  the  plain- 
tiff, seeks  to  reverse  a  judgment  against  him  in  favor 
of  the  appellee,  who  will  be  referred  to  as  the  defend- 
ant. The  evidence  shows  that  the  plaintiff  made  two 
shipments  of  cattle  to  be  carried  from  Wayland,  Mich- 
igan, to  the  stockyards  at  Chicago,  Illinois ;  there  was 

•Se«  IlllnoU  Notes  Digest,  Vols.  XI  to  XV,  and  CwnnlatlTO  Q«art«rlj,  tuno 
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a  delay  in  each  shipment  which  caused  a  shrinkage  in 
the  weight  of  the  cattle  and -a  further  loss  by  reason 
of  a  falling  market.  There  was  no  evidence  that  any 
claim  was  made  in  connection  with  the  first  shipment 
within  five  days,  in  accordance  with  the  provisions  in 
the  bill  of  lading  *'that  no  claim  for  damages  which 
may  accrue  to  the  said  shipper  under  this  contract 
shall  be  allowed  or  paid  by  the  said  carrier,  or  sued  for 
in  any  court  by  the  said  shipper,  unless  a  claim  for 
such  loss  or  damage  shall  be  made  in  writing,  verified 
by  the  aflBdavit  of  the  said  shipper  or  his  agent,  and 
delivered  to  the  G.  T.  freight  agent  of  the  said  carrier 
at  his  office  in  Chicago,  HI.,  within  five  days  from  the 
time  said  stock  is  removed  from  said  car  or  cars,  and 
that  if  any  loss  or  damage  occurs  upon  the  line  of  a 
connecting  carrier,  then  such  carrier  shall  not  be  liable 
unless  a  claim  shall  be  made  in  like  manner,  and  de- 
livered in  like  time,  to  some  proper  officer  or  agent  of 
the  carrier  on  whose  line  the  loss  or  injury  occurs." 
Nor  was  there  any  evidence  tending  to  show  a  waiver 
of  such  notice.  There  was,  however,  evidence  that 
notice  of  claim  was  mailed  to  the  freight  agent  of  the 
connecting  carrier  in  apt  time,  and  also  a  stipulation 
that  witnesses  called  and  sworn  on  behalf  of  the  plain- 
tiff would  testify  that  on  January  26,  1914,  a  letter 
was  addressed  and  mailed  in  a  government  chute,  with 
a  two-cent  stamp  on  the  envelope,  addressed  to  P.  C. 
Nicholas,  local  freight  agent  of  the  Michigan  Central 
Railroad,  Chicago,  Illinois,  in  which  a  claim  waa  filed  in 
connection  with  the  shipment  of  January  24, 1914,  and 
that  he  acknowledged  it  in  due  course  of  mail,  Janu- 
ary 29,  1914.  This  stipulation  obviously  refers  to  the 
shipment  of  January  20,  which  was  unloaded  January 
2l8t,  at  five-thirty  p.  m.  The  bill  of  lading  or  live- 
stock contract  also,  in  addition  to  the  usual  stipula- 
tions in  regard  to  the  value  of  the  cattle,  provided 
''that  in  the  event  of  any  unusual  delay  or  detention 
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of  said  live  stock,  caused  by  the  negligence  of  the  said 
carrier,  or  its  employees,  or  its  connecting  carriers, 
or  their  employees,  or  otherwise,  the  said  shipper 
agrees  to  accept  as  full  compensation  for  all  loss  or 
damage  sustained  thereby,  the  amount  actually  ex- 
pended by  said  shipper,  in  the  purchase  of  food  and 
water  for  the  said  stock,  while  so  detained."  It  was 
further  stipulated  that  the  defendant  had  published 
and  filed  with  the  Interstate  Commerce  Commission  its 
classifications,  tariffs,  and  schedules  of  freight  rates 
from  Wayland,  Michigan,  to  Chicago,  Illinois,  wherein 
were  promulgated  two  rates  of  freight — one  of  which 
applied  only  where  the  live-stock  contract  in  evidence 
here  was  used,  and  the  other,^  or  higher  rate,  where  it 
was  not  used,  and  that  plaintiff  paid  the  lower  rate. 
At  the  close  of  the  evidence,  the  court  instructed  the 
jury  to  find  for  the  defendant,  and  entered  judgment 
on  the  verdict  so  directed.  This  action  of  the  court  is 
relied  upon  as  error. 

We  are  clearly  of  the  opinion  that  as  the  evidence 
fails  to  show  notice  or  waiver  of  notice  of  any.  claim 
in  connection  with  the  first  shipment,  plaintiff  is,  un- 
der the  uniform  rulings  of  the  State  and  Federal 
courts,  debarred  from  recovering  any  damages  in  con- 
nection with  that  shipment.  We  think  it  is  clear,  how- 
ever, that  the  evidence  and  the  stipulation  were  suffi- 
cient to  entitle  a  jury  to  conclude  that  proper  notice 
had  been  mailed  and  received  in  regard  to  the  claim 
made  in  connection  with  the  seQond  shipment.  Plain- 
tiff expressly  testified  that  he  mailed  the  letter  in  ques- 
tion January  23rd.  To  say  that  one  mailed  a  letter 
may  be  a  conclusion,  but,  if  so,  it  was  not  objected  to. 
As  there  was  no,  evidence  showing  any  expenditure  in 
feeding  and  watering  the  stock,  the  question  squarely 
arises  as  to  whether  the  stipulation  in  the  contract  in 
regard  to  the  measure  of  damages  growing  out  of  neg- 
ligence or  delay  debars  other  recovery  therefor;  in 
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other  words,  as  to  whether  that  provision  in  the  live- 
stock contract  is  valid  and  binding.  As  this  question 
has  not  been  passed  upon  by  any  Federal  court  of 
review,  it  is  one  of  first  impression,  except  in  so  far 
as  the  decisions  of  other  State  courts  may  be  persua- 
sive. 

In  the  first  place,  it  is  apparent  that  the  rights  and 
duties  of  interstate  carriers  are  governed  by  the  com- 
mon law,  except  in  so  far  as  they  may  have  been 
changed  or  modified  by  act  of  Congress  or  by  acts  of 
the  Interstate  Commerce  Commission,  within  the 
scope  of  authority  delegated  to  it  in  regard  to  inter- 
state commerce.  We  are  of  the  opinion  that  the 
filing  of  the  schedules  with  the  Interstate  Commerce 
Commission,  and  the  publication  of  the  rates  in  accord- 
ance with  its  regulations,  as  shown  by  the  stipulation, 
did  not  constitute  an  approval  by  the  Interstate  Com- 
merce Commission  of  the  clauses  in  the  bill  of  lading 
attempting  to  limit  the  carrier  *s  liability.  No  act  of 
Congress  or  other  act  of  the  Commission  is  cited  which 
in  any  way  touches  upon  the  validity  of  the  stipula- 
tioiL  Common  carriers,  under  the  common  law,  in 
addition  to  their  liability  for  negligence,  were  abso- 
lutely liable  for  loss  of,  or  damage  to,  the  goods  in- 
trusted to  them,  unless  it  occurred  as  the  result  of  an 
act  of  God  or  the  public  enemies.  They  could,  how- 
ever, by  contract  relieve  theiiiselves  of  this  absolute 
liability,  but  it  is  well  settled  'Hhat  it  is  not  just  and 
reasonable  in  the  eye  of  .the  law  for  a  common  carrier 
to  stipulate  for  exemption  from  responsibility  for  the 
negligence  of  himself  or  his  servants."  {New  York 
Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357,  at  page 
384.)  But  as  the  carrier *s  reasonable  compensation 
depended,  in  a  measure,  upon  the  value  of  the  goods 
shipped,  it  was  held  that  where  a  shipper  obtained  a 
lower  rate  by  representing  that  the  value  of  ihe  goods 
did  not  exceed  a  certain  amount,  he  was  thereafter 
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estopped  from  claiming  a  right  to  recover  a  aum  Jayger 
than  the  value  declared.  {Hart  v.  Pennsylvathia  R. 
Co.,  112  U.  S.  331.)  Th^  case  at  bar,  l^owev^r,  ia  no 
way  falls  within  that  principle,  for  here,  the  stipi^la- 
tioil  in  the  uniform  shipping  contract  is  plainly  to  the 
effect  that  the  carrier  shall  not  be  liable  for  a  part,  ^t 
least,  of  the  damages  which  flow  from  its  own  negli- 
gence. We  are  of  the  opinion  that  the  rule  of  public 
policy  which  prevents  a  ci^rrier  f  roiii  securing  a  rele^e 
from  liability  for  damages  growing  out  of  its  own  neg- 
ligence equally  prevents  it  from  obtaining  a  stipular 
tion  for  its  release  from  liability  as  to  any  part  of 
those  damages.  If  it  ^ould  lawfully  stipulate  against 
any  damages  arising  out  of  its  negligent  delay,  except 
for  feed  and  water,  it  could,  in  the  same  manner,  stip- 
ulate that  it  should  be  liable  only  for  the  cost  of  water- 
ing the  stock,  or  that  it  should  not  be  liable  foy  ^ny 
sum  exceeding  $1.  If  it  is  contrary  to  public  policy  to 
permit  a  carrier  to  relieve  itself  of  its  liability  for  its 
negligence,  it  is  equally  contrary  to'  public  policy  to 
permit  it  to  relieve  itself  of  its  liability  for  any  part 
of  the  damages  arising  therefrom.  The  identical  point 
was  passed  upon  by  tj^e  Supreme  Court  of  Vermont, 
in  Piper  v.  Boston  S  M.  R.  R.,  97  Atl.  508,  where  the 
court  said,  at  page  511 : 

**But  it  is  not  now,  any  more  than  formerly,  possi- 
ble for  a  carrier  to  make  a  binding  agreement,  stipu- 
lating against  its  own  negligence  or  that  of  its  serv- 
ants. Such  agreements  are  prohibited  by  section  20 
of  the  so-called  Carmack  Amendment.  •  •  •  And 
an  agreement  to  release  a  carrier  from  a  part  of  the 
loss  due  to  such  negligence  is  no  more  valid  than  one 
making  the  exemption  complete. ' ' 

The  same  question  was  before  the  Supreme  Court  of 
Appeals  of  Virginia,  in  Norfolk  S  W.  Ry.  Co.  v.  A.  J. 
Steele  A  Son,  86  S.  E.  124,  where  the  court,  after  quot- 
ing the  clause  in  the  bill  of  lading  in  question  here, 
said,  page  126 : 
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**The  extra  feed  aiid  water  bUl  in  this  case  amounted 
to  about  $20,  and  furnishes  a  very  good  illustration  of 
how  completely  this  clause  might  operate  to  exempt 
carriers  from  liability,  if  its  validity  can  be  sus- 
tained, '  * 

We  are  therefore  of  the  opinion  that  the  stipulation 
limiting  the  defendant's  liability  for  negligent  delay 
to  thfe  cost  of  feeding  and  watering  the  stock  is  invalid, 
and  that,  consequently  the  action  of  the  court  in  di- 
recting a  verdict  was  erroneous.  The  judgment  is  re- 
versed and  the  cause  remanded  to  the  County  Court. 

Reversed  cmd  remanded. 


PferfMtfon  Pultetiilft^  Hills^  Plaintiff  in  Brror,  v. 
George  E.  Keiser^  Defendant  in  Error. 

6en.  No.  21^504.    (Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  Cook  county;  the  Hon.  X  J. 
Cooks,  Judge,  presiding.  Heard  in  the  Branch  AppeUate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  February  7, 
1917.    Rehearing  denied  February  26,  1917. 


Statement  of  tlie  Case. 

Aetioli  by  Perfection  Pulverizing  Mills,  a  corpora- 
tion, plaintiff,  against  George  E.  Keiser,  defendant,  to 
recover  $113.51  for  wotk  done,  to  which  defendant 
claimed  a  set-off  for  $681.13  for  loss  of  his  goods  by 
fire  while  in  plaintiff's  possession.  From  a  judgment 
for  defendant  for  $495.95,  plaintiff  brings  error. 

The  defendaiit  delivered  to  the  plaintiff  fifty  barrels 
of  sugar  to  be  ground  in  plaintiff's  mill  into  powdered 
sugar  under  an  oral  contract.    The  defendant  claimed 
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the  sugar  was  to  remain  in  the  original  packages  in 
the  mill  until  ordered  by  him  to  be  ground.  The  plain- 
tiff, without  having  such  special  order,  removed  the 
contents  of  forty-four  or  more  of  the  packages  and 
dumped  them  into  its  hoppers,  bins  and  other  parts  of 
its  machinery  for  the  purpose  of  grinding  them.  That 
night  a  fire,  not  claimed  to  have  been  caused  by  plain- 
tiff's negligence,  destroyed  all  but  six  barrels  of  the 
sugar. 

Websteb  &  Nicholson,  for  plaintiff  in  error ;  Daniel 
Websteb  and  Abthub  A.  Shebbabd,  of  counsel. 

Jones,  Addington,  Ames  &  Seibold,  for  defendant 
in  error;  Keenb  H.  Addington  and  Walteb  Hamil- 
ton, of  counsel. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1.  Contracts,  |  887* — when  evidence  sufficient  to  show  that 
sugar  u^as  to  he  taken  out  of  original  packages  for  grinding  only 
on  order  of.ovmer.  In  an  action  to  recover  for  grinding  of  sugar  to 
which  defendant  claimed  a  set-ofC  for  sugar  lost  by  fire,  evidence 
held  sufficient  to  sustain  a  finding  that  the  contract  for  the  grinding 
of  defendant's  sugar  by  plaintiff  required  that  the  plaintiff  should 
not  take  the  sugar  out  of  the  original  packages  for  grinding  after 
the  packages  had  been  delivered  to  plaintiff's  mill  until  defendant 
had  given  an  order  so  to  do. 

2.  Set-off  and  becx)upm£nt,  S  10*— u?A«n  unliquidated  damages 
may  he  set  off.  Damages  for  a  breach  of  the  same  contract  sued 
on  m^y  be  set  off,  although  unliquidated. 

8.  Ck)NTRACTS,  S  297* — when  demand  is  unnecessary  as  basis 
for  recovery  for  loss  of  sugar  destroyed  hy  fire.  Demand  before 
bringing  an  action  to  recover  for  the  loss  of  sugar  destroyed  by 
fire  and  due  to  a  breach  of  contract  in  grinding  it  without  author- 


•See  Illinois  Notes  Dlirett,  Vols.  XI  to  XV,  and  CumulaUTo  QuArteriy. 
topic  and  section  number. 
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ity  for  the  return  of  such  sugar,  would  be  a  useless  act  and  is 
unnecessary. 

4.  Sfcr-OFF  AND  RECOUPMENT,  {  13* — wHcn  Undisclosed  agent  may 
claim  set-off  availal>le  to  principal.  An  undisclosed  agent  sued  upon 
a  contract  made  by  him  with  reference  to  his  principal's  business 
has  as  much  right  to  claim  set-oft  in  such  action  as  his  principal. 

5.  Judgment,  §  475* — when  judgment  on  set-off  by  agent  is  res 
adjudicata  as  to  principal.  Recovery  on  set-off  made  by  an  undis- 
closed agent  when  sued  for  a  debt  of  the  principal  is  res  adjudicata 
B8  to  both  him  and  his  principal. 

6.  Appeal  and  erbca,  §  1266* — when  party  may  not  complain  of 
instruction,  A  party  cannot  complain  of  an  alleged  erroneous  In- 
Btmetion  which  is  favorable  to  him. 


Engene  Wendnagel  and  William  Wendnagel,  trading 
as  Wendnagel  &  Company,  Defendants  in  Error^  t. 
M.  F.  SehiaTone,  Plaintiff  in  Error. 

Gen.  No.  21,526. 

1.  Frauds,  Statute  of,  |  74* — wJuit  constitutes  a  sufficient  mem- 
orandum. Where  a  written  contract  for  the  furnishing  of  material 
and  labor  by  one  and  payment  for  same  by  the  other  party  thereto 
was  indorsed  by  a  third  party  "O.  K."  with  his  name  and  the  date 
of  such  indorsement,  held  that  the  indorsement  was  a  sufficient 
memorandum  under  the  Statute  of  Frauds. 

2.  EviDENCfE,  §  322* — when  parol  evidence  is  admissible  to  ex- 
plain terms  of  guaranty  on  contract.  In  an  action  brought  on  an 
alleged  guaranty  of  a  written  contract  for  the  furnishing  of  ma- 
terial and  labor  by  one  and  payment  for  same  by  another  party 
thereto,  held  that  parol  evidence  was  admissible  to  show  that  de- 
fendant, who  had  written  the  words  "O.  K.,"  his  name  and  the 
date  of  indorsement  on  the  contract,  intended  thereby  to  guarantee 
payment  under  the  contract. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shebidan  B. 
Frt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.    Affirmed.    Opinion  filed  February  7,  1917. 

*8ee  nilnoU  Notes  DlyMt,  Vols.  XI  lo  XV,  aad  CumiilaUve  Quarterly,  same 
taple  mad  lectlon  number. 

Vol.  ccui  as 
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L  B.  Perlman,  for  plaintiff  in  error, 

Adams,  Crews,  Bobb  &  Wescott,  for  defendants  in 
error;  Gteorob  B.  McKibbxn,  of  counsel. 

Mr.  Justice  Tayijor  delivered  the  opinion  of  tBe 
court. 

This  is  a  writ  of  error  to  review  a  judgment  ren- 
dered in  the  Municipal  Court  of  Chicago  for  the  sum 
of  $629.24  in  a  suit  by  Eugene  Wendnagel  and  William 
Wendnagel,  doing  business  as  Wendnagel  &  Company 
(hereinafter  called  plaintiffs)  against  M.  F.  Schiavono 
(hereinafter  called  defendant)  brought  upon  an  al- 
leged contract  of  guaranty.  The  statement  of  claim 
of  the  plaintiffs  recites  that  they  furnished  and  de- 
livered to  M.  F.  Schiavone  at  his  special  instance  and 
request  certain  materials  for  which  there  is  a  balance 
due  of  $757.54.  The  defendant  in  his  affidavit  of 
merits  admitted  his  liability  for  one  item  amounting 
to  $150  and  as  to  the  remaining  items  pleaded  the 
general  issue  and  the  Statute  of  Frauds. 

The  evidence  for  the  plaintiff  shows  that  on  August 
7,  1914,  the  plaintiff  and  Peter  Nasiopulos  and  John 
Ahamnos  entered  into  a  written  contract  whereby  the 
plaintiffs  were  to  furnish  and  set  certain  structural 
iron,  for  which  Nasiopulos  and  Ahamnos  were  to  pay 
the  sum  of  $560;  that  owing  to  Nasiopulos  and 
Ahamnos  being  behind  in  their  payments  on  a  prior 
contract,  plaintiffs  refused  to  go  on  with  the  contract 
of  August  7,  1914;  that  the  defendant  thereupon  tele- 
phoned to  the  plaintiffs  and  said  that  he  was  taking  a 
lease  of  the  building  and  wanted  to  know  why  the 
plaintiffs  did  not  go  ahead  with  the  work;  that  plain- 
tiffs told  him  they  could  not  go  ahead  until  they  got 
some  money  on  the  original  contract ;  that  the  defend- 
ant said  they  should  go  ahead  and  that  he  would  guar- 
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antee  it;  that  the  plaintiffs  still  held  up  the  matter; 
that  a  few  days  later  Nasiopulos  and  the  defendant 
went  to  the  oflSce  of  the  plaintiffs  and  the  defendant 
wrote  his  0.  K.  on  the  contract  of  said  August  7,  1914, 
and  said  he  would  stand  good  for  the  money;  that 
afterwards  the  goods  were  accordingly  delivered. 

The  only  material  evidence  introduced  by  the  de- 
fendant was  the  testimony  of  the  defendant  himself 
which  was,  in  general,  a  denial  of  the  testimony  of 
the  plaintiff's  witness  in  regard  to  what  was  said  at 
the  time  the  0.  K.  was  written  on  the  contract  in 
question.  That  denial,  however,  does  not  seem  to  have 
been  positive  but  to  have  been  in  part  qualified.  The 
contract  .which  was  offered  in  evidence  by  the  plain- 
tiff, and  upon  which  is  written  the  *  *  O.  K. ' '  of  the  de- 
fendant, is  as  follows: 

**  Contract,  Made  and  concluded  the  7th  day  of  Au- 
gust one  thousand  nine  hundred  fourteen  by  and  be- 
tween Wendnagel  &  Company,  22nd  and  Jefferson 
Sts.,  of  the  City  of  Chicago,  County  of  Cook  and  State 
of  Illinois,  party  of  the  first  part,  and  John  Ahamnos 
and  P.  Nasapoulos,  of  the  City  of  Chicago,  County 
of  Cook  and  State  of  Illinois,  party  of  the  second  part, 
in  these  words:  The  said  party  of  the  second  part 
covenants  and  agrees  to  and  with  the  said  party  of 
the  first  part,  to  furnish  and  set  the  structural  iron 
for  the  two  new  balconies  for  the  Apollo  Theatre, 
40th  Ave.  near  North  Ave.,  including  cutting  of  holes 
but  not  patching  of  same. 

"And  the  said  party  of  the  first  part  covenants  and 
agrees  to  pay  unto  the  said  party  of  the  second  part, 
for  the  same,  the  sum  of  Five  hundred  sixty  ($560.00) 
Dollars,  lawful  money  of  the  United  States. 

**Thi8  price  includes  only  structural  material  as 
shown  on  Plan  which  we  made  and  submitted  to  Archt. 
Wm.  A.  Bennett  Any  material  added  to  be  charged 
as  an  extra. 

"Teems:  85%  as  the  work  progresses,  and  the 
balance  15  days  after  completion  of  contract. 

"Iir  Witness  Whebeop,  the  parties  to  these  present 
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have  hereunto  set  their  hands  and  seals  the  day  and 
year  first  above  written. 
**  Sealed  and  delivered  in  the  presence  of 

Wendnagel  &  Co. 
By    James  Magnusen 
Peter  Nasiopulos 
John  Ahamnos. 
**0.  K 

M.   P.   SCHIAVONB, 

September  3/14." 

At  the  trial  the  defendant  made  certain  objections 
to  the  evidence  to  the  effect  that  the  indorsement  on 
the  above-mentioned  contract  of  August  7,  1914,  could 
not  be  varied  by  parol  testimony.  The  court  overruled 
the  objections  and  entered  judgment  in  favor  of  the 
plaintiff  in  the  sum  of  $697.24. 

It  is  contended  by  the  defendant  that  the  words, 
•'0.  K.  M.  F.  Schiavone,  Sept.  3/14''  do  not  consti- 
tute a  suflBcient  memorandum  to  comply  with  the  Stat- 
ute of  Frauds  and  that  oral  testimony  was  not  ad- 
missible to  explain  and  amplify  them.  There  seems 
to  be  no  doubt  but  that  parol  testimony  is  admissible 
for  the  purpose  of  explaining  or  removing  any  un- 
certainty or  ambiguity  in  a  written  contract,  and  that 
it  was  proper  for  the  plaintiff  in  this  case  to  explain 
and  interpret,  by  competent  testimony,  the  meaning 
of  the  words  in  question.  Wigmore  on  Evidence, 
sec.  2463. 

The  danger  in  such  cases  is  that  in  explaining  and 
interpreting,  something  may  be  added,  and  the  latter, 
of  course,  is  not  allowed.  Commonly,  of  course,  the 
law  allows  all  abbreviations  to  be  explained  by  oral 
testimony.  The  words,  '*0.  K.  M.  F.  Schiavone,  Sept. 
3/14"  as  they  stood  at  the  foot  of  the  contract  were 
ambiguous  and  uncertain  and  the  plaintiffs  were  enti- 
tled to  offer  appropriate  evidence  to  explain  and  in- 
terpret them.  The  witness  for  the  plaintiff  testified  as 
follows : 


Ohioago — First  District — February,  1917.      389 

Wendnagel  et  al.  y.  Schlavone,  203  111.  App.  385. 

*'He  (the  defendant)  says  he  would  stand  good  for 
the  money  and  so  he  wrote  his  0.  K. 

(Q)     And  upon  that  he  put  his  0.  K.  there! 

(A)     Yes  sir.'* 

The  trial  judge,  we  assume,  concluded  that  the  testi- 
mony of  the  witness  for  the  plaintiffs,  which  testimony 
purported  to  recount  what  actually  was  said  at  the 
tune  the  letters  **0.  K/'  were  written  by  the  defend- 
ant, explained  and  interpreted  the  meaning  of  those 
letters  as  a  written  promise  that  he,  the  defendant, 
would  pay  that  which  was  provided  for  in  the  written 
contract  itself. 

In  the  case  of  Popper  v.  Spelz,  184  111.  App.  35,  cited 
by  the  defendant,  the  court  held,  and  according  to  the 
law,  that  the  defendant  having  proved  that  the  one 
who  wrote  the  '  *  0.  K. '  *  on  a  certain  order  had  refused 
to  write  it  as  a  guaranty,  there  was,  therefore,  no  lia- 
bility. 

In  Penn  Tobacco  Co.  v.  Leman  (Gra.),  34  S.  E.  679, 
p.  680,  the  court  said: 

**The  contract  relied  on  by  the  plaintiff,  evidenced 
by  the  letters  *  0.  K. '  and  the  signature  of  the  defend- 
ants, was  ambiguous,  and  therefore  parol  evidence  will 
be  heard  to  explain  the  patent  ambiguity  appearing 
upon  the  paper.  If  the  parties  agreed  among  them- 
selves, as  alleged,  that  this  signature  and  these  letters 
should  have  a  definite  meaning  as  between  themselves, 
then  the  signature  and  the  letters  so  entered  upon  the 
order  would  constitute  a  contract  between  them,  and 
the  defendants  would  be  liable  to  the  plaintiff  if  the 
contract  thus  entered  into  was  of  the  character  alleged 
in  the  declaration. ' ' 

Inasmuch  as  the  meaning  of  words  is  always  rela- 
tive, it  is  only  reasonable  that  parol  testimony  should 
be  admitted  for  the  purpose  of  eliciting  the  truth, 
whenever  upon  the  face  of  the  document  there  arises 
obvious  doubt  The  need  of  the  court  is  to  discover 
the  special  sense  in  which  the  parties  mutually  have 
used  the  words;  and  in  discovering  that  sense,  to  re- 
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quire  sufficient  and  allow  only  appropriate  proof;  for 
in  that  way  only  may  the  true  meaning  of  the  writing 
be  understood  and  enforced.     • 

We  are  of  the  opinion  that  the  trial  judge  was  justi- 
fied in  admitting  the  evidence  objected  to  by  the  de- 
fendant and  was  also  justified  in  his  conclusion  that 
the  indorsement  on  the  contract  constituted  a  written 
guaranty. 

Finding  no  errors  in  the  record  which  justify  a  re- 
versal, the  judgment  will  be  affirmed. 

Affirmed. 


William  &  Tashti  College  for  use  of  Robert  L,  Watson, 
Defendant  in  Error,  v.  Jefferson-  D.  Shatford, 
Plaintiff  in  Error, 

Gen.  No.  21,571.    (Not  to  be  reported  in  fulL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  February  7, 
1917.    Rehearing  denied  February  26,  1917. 

Statement  of  the  Case. 

Action  by  William  &  Vashti  College,  a  corporation, 
for  use  of  Robert  L.  Watson,  plaintiff,  against  Jeffer- 
son D.  Shatford,  defendant,  to  recover  $303.35  prin- 
cipal and  interest  on  account  stated  for  board,  lodging, 
tuition  and  school  books  furnished  defendant's  minor 
son.  Prom  a  judgment  for  plaintiff,  defendant  brings 
error. 

HoAG  &  Ullmann,  for  plaintiff  in  error. 


A.  W.  Mabtin  and  Edward  H.  S.  Mabtin,  for  de- 
fendant in  error. 
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Mb.  Justice  Taylor  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

L  Pabent  and  child,  {  51* — when  evidence  sufficient  to  shoto 
that  father  authorized  minor  son  to  contract  college  expenses,  .In 
an  action  by  a  college  to  recover  on  an  account  stated  for  tuition, 
board  and  lodging  furnished  defendant's  minor  son,  evidence  held 
sufficient  to  show  that  defendant  authorized  his  minor  son  to  re- 
ceive tuition,  board  and  lodging  from  the  plaintifC  on  defendant's 
account  for  one  year. 

2.  Witnesses,  {  6* — when  witness  fees  and  mileage  are  properly 
charged.  Witness  fees  and  mileage  are  properly  chargeable  against 
a  party  who  fails  to  give  notice  to  the  opposite  party  to  an  action 
that  certain  depositions,  of  which  notice  had  been  given,  would 
not  be  taken  in  time  to  prevent  such  opposite  party  making  the 
trip  to  take  the  depositions. 


John  Onlliksen,  Defendant  in  Error,  t.  White  Eagle 
Brewing  Company,  PlaintiflT  in  Error. 

Oen.  No.  21,584. 

1.  Assumpsit,  Action  of,  |  59* — when  action  for  use  and  occu- 
pation lies.  An  action  for  use  and  occupation  will  generally  lie 
where  there  is  no  question  of  plaintifTs  title  to  the  premises,  but 
not  where  such  title  is  questioned. 

2.  Assumpsit,  Action  of,  §  59* — when  action  for  use  and  occu- 
pation lies  against  party  in  possession.  An  action  for  use  and 
occupation  will  lie  by  the  owner  of  premises  against  a  party  In 
possession  not  holding  under  a  hostile  or  adverse  title  after  notice 
to  pay  rent;  such  was  the  rule  at  common  law  and  has  not  been 
changed  by  the  Landlord  and  Tenant  Act  (J.  ft  A.  K  7039). 

3.  Assumpsit,  Action  of,  §  89* — when  evidence  is  sufficient  as 
to  value  of  use  and  occupation  of  premises.  In  an  action  for  use 
and  occupation,  rent  paid  by  a  tenant  is  admissible  in  evidence 
as  to  the  value  of  the  use  and  occupation  of  the  premises,  and  Is 
sufficient. 

*8ee  OUboLi  Notes  Dlyest,  Vols.  XI  to  XY,  and  CumalatlTe  Qaarterljr,  Muno 
tople  and  wetlOB  number. 
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ETrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  K. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  February  7,' 
1917. 


Smietanka,  Johnson  &  Molthrop,  for  plaintiff  in 
etror;  James  T.  Fales,  of  counsel. 

Christian  C.  H.  Zillman,  for  defendant  in  error. 

Mr.  Justice  Taylor  delivered  the  opinion  of  the 
court. 

The  writ  of  error  in  this  case  is  prosecuted  to  re- 
verse a  judgment  rendered  by  the  Municipal  Court  of 
Chicago  in  favor  of  the  defendant  in  error  (herein- 
after designated  the  plaintiff)  and  against  the  plain- 
tiff in  error  (hereinafter  designated  the  defendant). 

The  plaintiff's  statement  of  claim  recited  that  the 
suit  was  brought  for  use  and  occupation  by  the  defend- 
ant of  the  premises  No.  2654  W.  20th  street,  Chicago, 
for  the  period  beginning  November  5, 1913,  and  ending 
November  17,  1914,  at  the  rate  of  $65  per  month ;  that 
said  premises  during  all  that  time  were  owned  by  and 
the  property  of  the  plaintiff. 

Defendant  by  its  aCBdavit  of  merits  denied  that  it 
was  indebted  to  the  plaintiff  in  the  sum  of  $780,  or  any 
other  sum,  but  admitted  being  in  possession  of  the 
premises  from  November  25,  1913,  to  November  17, 
1914,  under  a  lease  dated  June  11, 1913,  from  one  Cath- 
erine Piekarz,  who,  the  defendant  claimed,  was  the 
owner  of  the  premises.  The  defendant  also  denied 
that  the  premises  were  the  property  of  the  plaintiff 
during  the  period  in  question.  The  case  was  tried  on 
January  21,  1915,  without  a  jury,  and  judgment  was 
entered  in  favor  of  the  plaintiff  for  the  sum  of  $780 
and  costs. 

The  plaintiff  offered  in  evidence  a  number  of  docu- 
ments, one  of  which  was  a  deed  dated  October  23, 1913, 
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executed  by  the  bailiff  of  the  Municipal  Court,  pursu- 
ant to  a  judgment  obtained  on  May  1,  1912,  against 
John  Kieca  and  Katarzyna  Kieca,  conveying  to  the 
plaintiflf  (John  Gulliksen)  the  premises  in  question. 
The  plaintiflf  also  offered  in  evidence  a  letter  dated 
November  25,  1913,  from  the  attorney  of  the  plaintiflf 
addressed  to  the  defendant  notifying  it: 

*'That  said  Gulliksen  is  the  owner  of  the  property 
at  2654  W.  20th  street  now  occupied  by  you  under  a 
lease  from  Katarzyna  Kieca,  and  that  as  such  owner 
the  said  Gulliksen-  claims  the  right  of  the  premises 
from  you  and  you  are  herewith  notified  and  requested 
to  pay  all  rent&  to  said  Gulliksen  and  that  should  you 
not  comply  with  this  request  the  said  Gulliksen  will 
hold  you  liable  for  nse  and  occupancy  of  the  prem- 
ises.'* 

The  only  other  evidence  oflfered  by  the  plaintiflf  was 
the  testimony  of  one  Zillman,  who  stated  that  after 
sending  the  above  letter  he  had  a  conversation  over 
the  telephone  with  the  president  of  the  defendant  com- 
pany; that  the  latter  stated  that  the  company  was  in 
possession  of  the  premises  under  a  written  lease  exe- 
cuted by  Mrs.  Eaeca ;  that  he,  the  witness,  then  told  the 
president  of  the  company  that  the  plaintiflf  claimed 
the  property  under  the  bailiflf's  deed  and  that  the 
plaintiflf  wanted  the  property  and  would  hold  the  com- 
pany liable  for  it;  that  the  president  of  the  company 
subsequently  told  him,  the  witness,  that  the  company 
was  paying  $65  a  month  for  the  property;  that  the 
company  was  still  in  possession  and  that  since  the 
notice  abote  mentioned  was  served  upon  it,  the  com- 
pany had  paid  its  lessee,  Mrs.  Kieca,  the  rent  due  at 
the  rate  of  $65  per  month. 

The  evidence  was  objected  to  by  counsel  for  the  de- 
fendant upon  the  ground  that  the  action,  being  for  use 
and  occupation  of  the  premises,  the  evidence  was  inad- 
missible, and  further,  that  part  of  the  evidence  that 
pertained  to  the  rent  paid  by  the  defendant  was  ob- 
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jected  to  on  the  ground  that  it  does  not  tend  in  any 
way  to  prove  the  rental  value  of  the  premises  in  an  ac- 
tion for  use  and  occupation.  Counsel  for  the  defend- 
ant then  moved  to  strike  out  all  the  evidence  offered  by 
plaintiff  and  for  a  finding  in  favor  of  the  defendant- 
Both  of  which  motions  were  overruled. 

The  plaintiff  was  then  called  under  section  33  of  the 
Municipal  Court  Act  (J.  &  A.  ^[3345)  by  the  defendant 
and  testified  that  he  did  not  get  into  possession  of  the 
premises  in  question  and  had  no  lease  or  any  contract 
with  the  defendant  and  that  the  defendant  liever 
agreed  to  pay  him  ianything  for  use  and  occupation; 
that  he,  himself,  never  made  any  demand  for  actual 
possession  but  that,  through  his  attorney,  he  made  a 
demand  for  rent. 

The  defendant  offered  in  evidence  a  lease  dated 
June  11,  1913,  from  Catherine  Piekarz  to  the  defend- 
ant of  the  premises  in  question  for  a  term  of  five  years 
from  November  1,  1913,  to  October  30,  1918,  at  $65  per 
month,  and  also  offered  in  evidence  testimony  that  the 
defendant  was  then  in  possession  of  the  premises  in 
question  under  said  lease  and  that  there  was  at  that 
time  pending  in  the  Superior  Court  of  Cook  county, 
Illinois,  in  chancery,  case  number  38,418,  a  suit  in 
equity  brought  by  Katarzyna  Kieca  against  Walter 
Gula,  John  Gulliksen  and  White  Eagle  Brewing  Com- 
pany to  set  aside  as  a  cloud  upon  the  title,  on  the 
ground  of  fraud,  a  deed  from  the  bailiff  of  the  Munici- 
pal Court  of  Chicago  to  John  Gulliksen,  which  deed  is 
the  one  hereinbefore  mentioned.  The  defendant's  evi- 
dence also  showed  that  the  defendant  was  in  posses- 
sion of  the  premises  in  question  on  the  11th  day  of 
June,  1913,  and  on  November  26,  1914.  The  defendant 
contends  that  this  is  an  action  for  use  and  occupation 
and  that  as  there  was  no  contract,  express  or  implied, 
between  the  plaintiff  and  defendant,  no  recovery  can 
be  allowed.    The  defendant  places  great  emphasis  on 
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the  case  of  Fender  v.  Rogers,  97  111.  App.  280.  In  that 
case  the  title  of  the  lessor  did  not  appear,  but  the  court 
says:  **It  does  inferentially  appear  that  her  (lessor) 
possession  (which  preceded  lessee's)  was  adverse  and 
hostile  to,  and  in  no  manner  under  or  derived  from  ap- 
pellant.'' There  is  obvious  conflict  in  the  statements 
of  the  law  as  they  appear  in  many  dicta  in  the  cases 
that  have  to  do  with  this  subject;  and  the  confusion 
seems  to  arise  by  reason  of  the  fact  that  in  some  cases 
there  is  no  question  as  to  who  has  the  title  and  there- 
fore the  right  of  possession,  while,  in  others,  the  evi- 
dence does  not  sufficiently  prove  who  has  the  title  and' 
therefore  who  has  the  right  to  possession.  In  the  lat- 
ter class  of  cases  generally  a  suit  for  use  and  occupa- 
tion will  not  lie  while  in  the  former  it  will  The  Few- 
der  case  (supra)  and  Hill  v.  Coal  Valley  Min.  Co.,  103 
HI.  App.  41,  belong  to  the  latter.  In  the  instant  case 
there  is  no  evidence  of  an  adverse  or  hostile  title.  The 
defendant  makes  the  claim  in  his  affidavit  of  merits 
and  his  argument ;  but  as  long  as  there  is  no  evidence 
in  support  of  that  position,  we  must  presume  what  the 
evidence  proves,  that  is,  the  title  to  the  premises  since 
October  23,  1913,  has  been  in  the  plaintiff.  In  fact  in 
the  brief  of  the  defendant  it  is  stated  that,  *  *  The  title 
of  Mrs.  Kieca  was  sold  out  by  the  bailiff  of  the  Mu- 
nicipal Court  in  an  action  brought  against  Mrs.  Kieca, 
the  lessor  of  the  Brewing  Company."  The  case  is 
therefore  simplified  and  resolves  itself  into  one 
wherein  an  owner  of  real  estate,  after  notifying  a 
party  in  possession,  which  possession  is  not  based  on 
a  hostile  or  adverse  title,  to  pay  all  future  rent  to  him 
or  to  be  held  liable  for  use  and  occupation.  This  case 
may  be  considered  as  a  simple  suit  by  the  owner 
against  one  in  possession  who  was  notified  in  season 
that  he  would  be  held  liable  for  occupying  and  using 
the  property.  The  plaintiff  might  have  sued  him  in 
ejectment  or  forcible  entry  and  detainer;  he  saw  fit, 
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however,  to  rely  upon  the  notice  he  gave  and  then  sue 
him  for  the  user.  Such  a  cause  of  action  was  good  at 
common  law  and  that  right  has  not  been  extinguished 
by  the  Landford  and  Tenant  Act.  The  defendant 
claims  no  defense  save  the  technical  one  that  such  an 
action  will  not  lie  for  use  and  occupation.  We  have 
been  unable  to  find  any  such  law.  There  are  mislead- 
ing dicta,  biit  no  apt  decisions. 

The  defendant  contends  that  the  evidence  as  to  the 
value  of  the  use  and  occupation  was  incompetent  and 
insufficient.  We  are  of  the  opinion  that  the  evidence 
was  proper  and,  there  being  none  in  opposition,  it  was 
sufficient.  United  States  v.  Whipple  Hardware  Co., 
191  Fed.  945. 

Finding  no  errors  that  justify  a  reversal,  the  judg- 
ment will  be  affirmed. 

Affirmed. 


Marie  Slad  et  al.,  by  Marie  Slad,  Plaintiffs  in  Error,  T. 

Frank  G.  Hajicek,  Defendant  in  Error. 

* 

Gen.  No.  21,608.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chableb 
H.  Bowles,  Judge,  presiding.  Heard  in  the*  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  February  7, 
1917. 


Statement  of  the  Case. 

Action  by  Marie  Slad,  Vaclav  Slad,  Frank  Slad, 
Louis  Slad,  Mary  Sykora,  Emil  Slad,  Emily  Slad, 
Charles  Slad,  and  Anton  Slad,  Bessie  Slad,  Joseph 
Slad  and  Kosie  Slad,  minors,  by  Marie  Slad,  their  next 
friend,  plaintiffs,  against  Frank  6.  Hajicek,  defendant, 
to  recover  for  alleged  conversion  by  defendant, of 
moneys  collected  by  him  as  agent  for  plaintiffs'  ae- 
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ceased  ancestor  prior  to  the  latter  *s  death.  From  a 
judgment  dismissing  the  action  at  plaintiffs'  cost,  on 
demurrer  to  the  declaration,  plaintiffs  bring  error. 

The  declaration  and  bill  of  particulars  set  up  that 
the  defendant  had  been  appointed  administrator  of  the 
estate  of  Frank  Slad,  deceased,  the  husband  of  the 
plaintitf  Marie  Slad  and  father  of  the  other  plaintiffs, 
and  that  he  had  not  inventoried  as  administrator  any 
part  of  the  sum  alleged  to  have  been  collected  by  him 
as  agent  for  the  deceased  and  to  have  been  retained  for 
the  purpose  of  investment  for  the  benefit  of  the  de- 
ceased. 

Chaslbs  E.  Sbllbck,  for  plaintiffs  in  error. 

JosBPH  Z.  Klbnha,  for  defendant  in  error;  Hwass 
&  Ltjebbck,  of  counsel. 

Mb.  Justice  Taylob  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.     EZICDTOBB   AND  ADMINISTBATOB8,    |    70* — Whot   COflSUtutea  port 

Of  personal  estate  of  decedent.  Money  coUected  by  an  agent  and 
held  by  him  for  investment  for  his  principal  becomes  on  the 
principars  death  a  part  of  his  personal  estate  and  subject  to  ad-, 
ministration  by  the  Probate  Court 

2.  CousTs,  I  104* — when  Probate  Court  has  jurisdiction  of  action 
against  administrator  of  estate  collected  as  agent  for  decedent  prior 
to  latter*$  death.  Where  a  declaration  filed  against  the  adminis- 
trator of  an  estate  individuaUy  by  the  widow  and  heirs  of  the 
deceased  charged  him  with  converting  funds  of  the  deceased  col- 
lected by  him  prior  to  the  death  of  the  decedent  and  held  for 
investment  for  the  decedent's  benefit  and  which  were  not  reported 
by  him  as  administrator  as  assets  of  the  estate,  held,  on  demurrer 
that  an  action  at  law  for  such  conversion  would  not  lie,  as  the 
Probate  Court  had  taken  and  retained  Jurisdiction  and  would  have 
full  power  on  proper  petition  to  afford  relief. 

I 

•See  nUmois  Notes  IHgtt,  Vols.  XI  to  XV*  aad  CumulatlTe  Quarterly,  ■ftme 
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Gustay    MuUer^    Appellant,    t.    B.    H.-  Neumeister^ 

Appellee. 

Gen.  No.  21,631. 

1.  JuDOiOENT,  }  441* — when  note  is  not  merged  into,'  A  promis- 
sory note  Is  not  so  merged  into  a  judgment  entered  thereon  as  to 
preclude  recovery  in  a  subsequent  action  on  the  note  aided  by 
attachment  where  such  Judgment  was  vacated  before  plea  filed  in 
such  suit. 

2.  Bills  and  notes,  |  422* — when  note  sued  on  in  action  aided 
"by  attachment  and  hearing  indorsement  of  prior  entry  of  judgment 
is  admissible  in  evidence,  A  note  sued  on  in  action  aided  by  at- 
tachment bearing  an  indorsement  thereon  that  judgment  had  there- 
tofore been  entered  on  such  note  is  admissible  in  evidence  in  such 
attachment  action  under  pleadings  showing  the  entry  of  such  jud^^- 
ment,  notwithstanding  the  copy  of  the  note  set  forth  in  the  decla- 
ration does  not  contain  such  indorsement  and  although  explanar 
tion  of  the  presence  of  the  notation  is  not  first  given. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
February  7,  1917. 


A.  G.  Dicus,  for  appellant. 
William  A.  Bogan,  for  appellee. 


Mb.  Justice  Taylor  delivered  the  opinion  of  the 
court. 

This  is  an  attachment  snit  commenced  on  January 
31,  1913,  in  the  County  Court  of  Cook  county  by  Mul- 
ler  against  Neumeister  on  a  judgment  note  dated  July 
18, 1908,  for  $732.85  due  six  months  after  date.  Nearly 
four  years  prior  to  the  beginning  of  this  suit,  that  is 
on  March  24,  1909,  MuUer  obtained  judgment  in  the 
Municipal  Court  by  confession  for  $754.35  on  the  same 
note.    That  judgment  was  still  outstanding  at  the  time 

*8ee  niinols  Notes  Digest,  Vols.  XI  to  XV,  and  CnmiilaUTe  QnMtorly, 
topic  aad  section  nombor. 
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of  the  institution  of  the  present  attachment  suit.  The 
declaration  in  the  present  case  is  on  the  common 
counts  with  an  additional  count  on  the  note  of  July 
18,  1908.  The  defendant  pleaded  nonassumpsit,  and 
on  November  22,  1913,  two  other  pleas,  the  first  pt 
which  was,  in  substance,  as  follows : 

"That  the  plaintiff  ought  not  to  have  his  suit  be- 
cause on  March  24,  1909,  he  impleaded  defendant  in 
the  Municipal  Court  of  Chicago  for  the  non-perform- 
ance of  the  same  promises  and  on  February  3,  1913, 
plaintiff  came  into  that  court  and  confessed  that  he 
would  not  further  prosecute  said  suit  but  withdrew 
himself,  therefore  it  was  considered  by  the  court  that 
plaintiff  should  take  nothing  and  that  defendant 
should  go  hence  without  day  as  by  the  records  appear, 
which  judgment  remains  in  force,  etc. '  ^ 
and  the  second  of  which  was,  in  substance,  as  follows : 

**That  plaintiff  impleaded  defendant  in  the  Mlmici- 
pal  Court  for  not  performing  the  same  promises ;  that 
plaintiff  recovered  judgment  therein  on  March  29, 
1909,  for  $754.35,  for  his  damages  as  by  the  record  ap- 
pears, which  judgment  remained'  in  full  force  and 
effect  at  and  after  the  commencement  of  suit,  etc. ' ' 

The  plaintiff  filed  a  replication  and  amended  repli- 
cation and  a  second  amended  replication.  The  first 
replication  alleged  that  the  judgment  of  March  24, 
1909,  had  been  set  aside  on  February  3,  1913,  on  the 
motion  of  the  defendant.  The  first  amended  replica- 
tion alleged  that  the  judgment  of  March  24,  1909,  was 
not  in  force;  that  there  was  no  such  record;  that  on 
January  18,  1913,  defendant  entered  his  motion  to  va- 
cate and  set  aside  said  judgment  of  March  24,  1909, 
which  motion  was  continued  from  time  to  time  until 
on  February  3, 1913,  the  Municipal  Court  set  aside  and 
vacated  the  judgment  of  March  24, 1909,  and  dismissed 
said  cause  out  of  said  court. 

The  second  amended  replication  alleged  that  there 
was  not  on  January  31, 1913,  nor  thereafter  any  record 
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of  any  supposed  recovery  or  judgment  such  as  is  men- 
tioned in  defendant's  pleas. 

The  court  entered  an  order  striking  from  the  files  the 
first  amended  replication  and  ordered  the  defendant  to 
file  a  rejoinder  to  the  second  amended  replication. 
The  defendant  filed  a  rejoinder  setting  up  that  the 
plaintiff  ought  not  to  have  his  action  because  on  Jan- 
uary 31, 1913,  the  Municipal  Court  granted  a  judgment 
against  defendant  upon  the  same  promises  for  $754.35, 
which  judgment  was  in  force  at  the  time  of  the  com- 
mencement of  this  suit. 

The  cause  was  tried  by  the  court  without  a  jury. 
Plaintiff  offered  in  evidence  a  judgment  note  dated 
July  18,  1908,  payable  six  months  after  date  to  Gustav 
Muller,  or  order,  for  the  sum  of  $732,  which  note  was 
signed  R.  H.  Neumeister. 

Plaintiff  in  making  the  offer  said  that  he  confined 
it  to  the  face  of  the  note  as  originally  made.  Across 
the  face  of  the  note,  as  offered,  there  appeared  the  fol- 
lowing words  and  figures : 

'  *  Judgment 

For  $754.35  &  Costs 

Entered  March  24,  1909 

HoMEB  K.  Galpin.'' 

The  defendant  objected  on  the  ground  that  the  note 
was  merged  in  the  judgment  and  that  the  copy  of  the 
instrument  set  forth  in  the  declaration  did  not  corre- 
spond with  the  note  offered  in  evidence.  The  trial 
judge  ruled  that  **the  indorsement  that  judgment  had 
been  entered  would  preclude  liability''  and  entered 
judgment  for  the  defendant.  Was  the  exclusion  of  the 
note  with  this  indorsement  upon  it  erroneous!  While 
it  is  true  that  in  many  cases  a  document  will  not  be 
received  in  evidence  where  there  is  indorsed  upon  it 
some  statement  which  defeats  the  purpose  for  which  it 
was  offered,  or  renders  it  incompetent  as  evidence  un- 
til the  presence  of  the  notation  is  first  explained  by  the 
introduction  of  competent  evidence,  we  do  not  think 
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the  present  case  falls  within  that  rule.  An  examina- 
tion of  the  pleadings  shows  that  it  is  alleged  on  be- 
half of  the  defendant  that  a  judgment  was  entered 
agaiDst  him  in  the  Municipal  Court  on  the  same  day 
as  that  indicated  by  the  indorsement  on  the  face  of  the 
note,  and  that  an  order  of  judgment  was  entered  upon 
that  date  is  expressly  admitted  by  the  plaintiff's 
amended  replication,  and  impliedly  by  his  second  repli- 
cation, and  therefore  no  explanation  in  regard  to  the 
notation  was  required.  It  did  devolve  on  plaintiff, 
however,,  to  sustain  the  allegations  made  in  his  replica- 
tions. If  he  offered  evidence  sustaining,  his  second 
plea  that  there  was  no  record  of  a  judgment  existing 
on  January  31,  1913,  either  by  reason  of  the  fact  that 
the  judgment  was  void,  if  it  was  void,  or  for  any  other 
reason,  that  would  have  sustained  his  right  of  action 
on  the  note.  But  the  question  arises,  and  ought  here 
to  be  answered,  as  to  whether  the  first  amended  repli- 
cation which  sets  out  the  vacation  of  the  judgment  on 
February  3,  1913,  three  days  after  this  suit  was 
started,  was  a  good  replication.  The  facts  disclosed 
by  the  pleadings  are  as  follows :  The  aflSdavit  of  at- 
tachment shows  the  nonresidence  of  the  defendant  and 
an  indebtedness  on  the  promissory  note  amounting  to 
$897.93;  the  declaration  sets  out  the  common  counts 
and  a-  special  count  on  the  note,  and  a  copy  of  the  note 
sued  on;  the  defendant  pleads  that  a  judgment  was 
entered  in  the  Municipal  Court  prior  to  the  bringing 
of  this  suit ;  the  replication  shows  that  a  motion  was 
made  by  the  defendant  to  vacate  that  judgment  before 
this  attachment  was  sued  out,  and  that  the  judgment 
was  actually  vacated  three  days  thereafter.  Defend- 
ant's contention  is  that  the  note  was  merged  in  the 
judgment,  and  that,  in  consequence,  it  could  not  be  the 
basis  of  an  attachment. 

It  is  necessary  for  us  first  to  consider  what  is  meant 
when  it  is  said  that  a  cause  of  action  is  merged  in  a 
Vol.  ccni  S6 
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judgment.  Obviously  nothing  more  is  meant  than  that 
the  court  has  considered  a  plaintiff's  claim,  and,  after 
proper  judicial  proceedings,  pronounced  a  judgment 
which  invests  the  plaintiff  with  the  right  to  enforce  it 
by-  court  process.  The  demand  is  the  identical  demand 
which  the  plaintiff  had  before,  but  it  has  taken  on  new 
attributes,  and  it  cannot  henceforth  be  pleaded  except 
in  its  new  form ;  in  other  words,  as  an  adjudicated  de- 
mand. It  follows  from  this  that  if  the  judgment  en- 
tered on  the  note  is  a  valid  judgment,  the  plaintiff,  to 
be  technically  correct,  should  have  declared  upon  the 
judgment,  and  a  plea  of  former  judgment  on  the  notes 
was,  in  the  absence  of  a  replication,  a  good  plea.  Does 
a  replication,  which  shows  that  at  the  time  the  plea 
was  filed  the  judgment  had  already  been  vacated,  show 
that  the  demand  then  stood  in  the  identical  form  in 
which  it  was  declared  upon!  We  think  that  the  anal- 
ogy of  a  case  where  a  prior  suit  was  pending  at  the 
time  suit  is  instituted  is  very  persuasive.  There,  ad- 
mittedly, the  plaintiff  had  no  right  to  maintq^in  the 
second  suit  while  the  first  suit  was  pending,  but  if  the 
former  suit  is  dismissed  before  plea,  or  even  before 
trial,  the  second  suit  may  be  maintained.  We  think, 
moreover,  that  every  dictate  of  reason  is  in  favor  of 
sustaining  plaintiff's  right  to  his  attachment  on  the 
case  made  out  by  the  declaration,  plea  and  first  repli- 
cation. 

The  position  taken  by  the  defendant  is  based  en- 
tirely upon  a  matter  of  form  and  is  therefore  technical- 
It  cannot  be  claimed  that  at  the  time  the  attachment 
suit  was  begun  there  was  not  outstanding  an  obliga- 
tion on  the  defendant  towards  the  plaintiff.  It  is  true 
that  the  evidence  of  that  obligation  had  been  tem- 
porarily changed  from  a  promissory  note  to  the  record 
of  the  judgment,  but  at  no  time  was  the  indebtedness 
of  the  defendant  extinguished.  Merger  is  not  extin- 
guishment.   Counsel  for  the  defendant  likens  this  case 
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to  one  where  the  payee  of  a  note  sues  the  maker  before 
the  note  is  due.  In  the  latter  case,  however,  there  does 
not  exist  at  any  time,  until  the  note  is  due,  an  indebt- 
edness to  the  payee ;  whereas,  in  the  instant  case,  even 
though  the  plaintiff  sued  in  attachment  on  the  note  and 
there  was  outstanding  at  that  time  a  judgment  on  the 
note,  there  was  in  existence  all  the  time  a  debt  from 
the  defendant  to  the  plaintiff.  The  defendant  does  not 
deny  that  the  plaintiff  had  a  demand  which  entitled 
Mm  to  maintain  his  action,  for  a  judgment  may  as  well 
be  the  basis  of  attachment  as  the  note,  but  the  defend- 
ant claims  that  the  evidence  of  that  demand  had  been 
changed  at  the  time  he  brought  his  suit.  If,  as  stated 
in  the  replication,  the  plaintiff's  demand  had  been  re- 
stored to  its  original  form,  namely,  a  demand  evi- 
denced by  a  promissory  note,  it  then  became  entirely 
consistent  with  the  cause  of  action  originally  declared 
upon.  We  do  not  wish  to  intimate  that  a  plaintiff  may 
bring  a  suit  when  he  has  no  rightful  claim  against  the 
defendant,  but  only  to  hold  that  where,  as  here,  there 
is  outstanding,  at  the  time  of  the  institution  of  the 
proceeding,  an  obligation  on  the  defendant,  and  the 
plaintiff  in  beginning  his  suit  misconceives  the  evi- 
dence upon  which  it  is  based,  he  may  be  allowed,  where 
such  a  change  takes  place  in  the  interim,  as  to  rectify 
the  error  as  to  the  evidence,  to  proceed  with  his  cause 
of  action.  We  are,  therefore,  of  the  opinion  that  the 
replication,  if  sustained  by  evidence,  would  entitle  the 
plaintiff  to  judgment,  and  that  the  fact  that  plaintiff's 
claim  had  been  reduced  to  judgment  at  the  time  the 
attachment  was  sued  out  on  the  notes  is  sufficiently  an- 
swered by  the  allegation  in  the  replication  that  prior 
to  the  filing  of  the  plea  the  judgment  had  been  va- 
cated. We  think,  moreover,  that  it  would  be  extremely 
unfortunate  if  any  technical  rule  were  to  compel  a  dif- 
ferent holding  in  such  a  case,  since  the  facts  disclosed 
by  the  pleadings  show  an  indebtedness  due  the  plain- 
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tiff,  and  a  ground  entitling  him  to  a  judgment.  If  his 
right  to  maintain  this  attachment  were  to  be  denied 
by  reason  of  the  fact  that  the  indebtedness  had  been 
changed  from  a  judgment  back  to  the  form  in  which  he 
had  declared  upon  it,  the  result  would  unquestionably 
be  to  defeat  the  ends  of  justice.  The  judgment  is, 
therefore,  reversed  and  remanded  to  the  Municipal 
Court  for  further  proceedings  in  conformity  with  the 
views  herein  expressed. 

Reversed  and  reina/nded. 


Hodges  Fiber  Carpet  Company,  Defendant  in  Error,  t. 
Hugro  Manufacturing  Company,  Plaintiff  in 
Error. 

Gen.  No.  21,109.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1916.     Affirmed.     Opinion  filed  February  9,  1917. 

Statement  of  the  Case. 

Action  by  Hodges  Fiber  Carpet  Company,  a  cor- 
poration, plaintiff,  against  the  Hugro  Manufacturing 
Company,  a  corporation,  defendant.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 

William  D.  Johnson,  for  plaintiff  in  error. 

Herman  S.  Waldman,  for  defendant  in  error;  Mob- 
bis  K.  Levinson,  of  counsel. 

Mb.  Presiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  Depositions,  §  34*— *tc?ien  toill  not  he  suppressed  hecause 
of  defect  in  notary*s  certificate.  The  failure  of  a  notary's  certifi- 
cate to  depositions  taken  before  him  subsequent  to  the  time  set 
for  taking  same  to  show  an  adjournment  is  a  mere  irregularity 
which  is  not  sufficient  to  warrant  suppression  of  the  depositions  in 
the  absence  of  evidence  tending  to  show  injury  or  surprise  of  one 
of  the  parties  thereby. 

2.  Depositions,  f  35* — when  motion  to  suppress  is  too  late. 
Where  depositions  were  returned  promptly  and  notice  of  their 
taking  given  to  the  opposite  party's  attorney  six  months  prior  to 
trial,  held  that  it  was  his  duty  to  ascertain  whether  such  deposi- 
tions had  been  returned  and  to  present  a  motion  to  suppress  them 
before  the  case  was  called  for  trial,  and  it  was  then  too  late. 


Globe  Indemnity  Company,  Appellee,  y.  Jacob  Eesner^ 

Appellant. 

Gen.  No.  21,870. 

1.  Indemnity,  {  1* — what  is  nature  of  contract  of.  A  written 
obligation  to  indemnify  a  party  in  a  certain  amount  on  certain 
specified  conditions  has  the  characteristics  of  a  bond. 

2.  Indemnity,  8  21* — what  are  not  defenses  to  action  on  bond. 
F^ilure^  of  consideration  or  to  execute  another  bond  agreed  to  be 
executed  are  not  defenses  to  an  indemnity  bond. 

3.  Indemnity — when  obligor  of  bond  is  estopped  to  deny  recitals 
of  bond.  Where  the  defendant  had  executed  a  bond  reciting  that 
the  obligee  had  executed  or  agreed  to  execute  a  bond  in  a  certain 
"penal  sum"  on  appeal  in  a  certain  case  and  agreeing  to  indemnify 
the  obligee  as  to  any  payment  ma^e  by  the  obligee  in  consequence 
of  having  executed  such  appeal  bond,  held,  in  an  action  on  such 
Indemnifying  bond,  that  the  purport  of  such  recitals  in  such 
bond  was  that  the  obligee  therein  had  executed  an  instrument 
ade<|uate  to  effect  the  appeal  sought  and  defendant  would  be  es- 
topped from  denying  such  recitals,  whether  the  obligee  executed 
a  technical  penal  bond  or  not  on  such  appeal. 


*8ee  Illinoln  Not««  Dlireftt,  Vols.  XI  to  XY,  Mid  CamaUtlTe  Qnarterljr,  same 
topic  and  section  Domber. 
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4.  Debt,  Action  of,  §  17* — when  judgment  is  not  reversibly  erro- 
neous, A  Judgment  for  damages  alone  in  an  action  in  debt  is 
irregular  in  form  only  and  not  reversible  on  that  ground. 

6.  Interest,  8  28* — when  rate  of  interest  on  foreign  judgment 
is  at  rate  fixed  by  domestic  statutes.  Interest  on  a  foreign  Judg- 
ment should  be  at  the  rate  fixed  by  the  domestic  statute  in  the 
absence  of  competent  proof  of  the  foreign  interest  statute. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chasles 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed  and  Judgment  here. 
Opinion  filed  Fe))ruary  9,  1917.  Modified  and  refiled  February  19, 
1917.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

D  * Anoona  &  Pflaum,  for  appellant 

Adams,  Crews,  Bobb  &  Wesoott,  for  appellee, 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

This  action  is  founded  on  an  indemnifying  bond 
whereby  appellant  bound  himself  to  pay  appellee  the 
sum  of  $15,500  on  certain  conditions  therein  named. 
In  that  form  it  has  all  the  characteristics  of  a  bond. 
{Chicago  Sctsh  Door  S  Blmd  Mfg.  Co.  v.  Haven,  195 
ni.  474.) 

Following  the  paragraph  containing  the  formal  obli- 
gation the  instrument  reads : 

''The  condition  of  the  aforegoing  obligation  is  such, 
that  whereas,  at  the  special  instance  and  request  of 
said  obligors  and  on  the  security  hereof,  the  company 
has  executed,  or  agreed  to  execute,  a  bond  in  the  penal 
sum  of  fifteen  thousand  five  hundred  dollars,  to  on  ap- 
peal in  re  Margaret  V.  Hayes  against  J.  L.  Kesner 
Company  dated  the  Twenty-Sixth  day  of  November, 
1912,  conditioned  for  the  payment  of  judgment  and 
costs  in  the  above. 

'*Now  Therefore,  if  the  above  bounden  Jacob  L. 
Kesner  shall  and  do  pay  annually  in  advance,  the 
premium  or  charges  of  one  hundred  fifty  five  ($155.00) 
Dollars,  made  by  the  Company  for  executing  said  bond 

*See  niinois  Notes  Dlffest,  Vols.  XI  to  XV,  and  CnmuUtlTe  Quarterly,  n 
topic  and  Bection  number. 
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and  continuing  same,  and  shall  hold  and  keep  harmless 
the  Company  from  and  against  any  and  all  liability, 
loss,  damages,  costs,  charges  and  expenses  of  whatever 
nature  or  kind  which  the  Company  shall  or  may  at  any 
time  sustain,  incur,  or  be  put  to,  for,  or  by  reason  or  in 
consequence  of  the  Company  having  given  and  exe- 
cuted the  said  bond ;  also  all  costs  and  expenses  which 
it  may  incur  in  investigating  any  claim  made  there- 
under or  in  or  about  prosecuting  or  defending  any  ac- 
tion, suit  or  other  proceedings  which  may  be  com- 
menced or  prosecuted  against  said  Undertaking  on 
Appeal  or  against  the  Company,  upon  the  said  bond 
or  any  wise  in  relation  thereto ;  then  this  obligation  to 
be  void,  otherwise  it  is  to  be  and  remain  in  full  force 
and  virtue. 

(Signed)  Jacob  L.  Kesner  (Seal)*' 

Defendant  pleaded  failure  of  consideration,  wjiich 
was  not  proven  and  need  uot  be  considered,  for  it  is  no 
defense  to  a  bond  {Haven  case,  supra)  ^  and  also  fail- 
ure '*to  execute  a  bond  in  the  penal  sum  of  $15,500*'  on 
the  appeal  referred  to  in  the  instrument,  which  was 
practically  the  same  defense.  In  fact  there  was  no  le- 
gal defense  pleaded. 

In  conformity  with  undenied  allegations  of  the  state- 
ment of  clliim,  plaintiff  (appellee)  made  proof  of  the 
bond  sued  on,  of  the  judgment  of  a  New  York  Court 
for  said  Margaret  V.  Hayes  against  said  J.  L.  Kesner 
Company,  of  the  execution  by  plaintiff  of  an  ^*  under- 
taking on  appeal"  therefrom,  of  the  dismissal  of  the 
appeal,  of  a  suit  and  judgment  against  plaintiff  on 
said  undertaking,  of  the  payment  of  $14,656.14  in  satis- 
faction thereof,  of  interest  at  six  per  cent,  from  date 
of  payment,  and  of  a  due  and  unpaid  premium  for 
$155,  aggregating  $16,496.58,  for  which  the  court  as- 
sessed plaintiff's  damages,  defendant  offering  no  evi- 
dence. 

The  assigned  errors  relied  upon  go  to  the  court's 
finding,  the  refusal  to  hold  certain  propositions  of  law, 
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admission  of  evidence,  and  the  form  of  the  judgment. 
All  hinge  on  one  fact— the  undertaking  referred  to. 

Appellant's  point  of  law  is  that  his  liability  on  the 
bond  sued  on  cannot  be  extended  beyond  express  terms 
of  his  agreement.  That  is  conceded.  But  his  argu- 
ment is  predicated  on  considering  the  execution  of  a 
penal  bonc^  by  plaintiff  as  a  condition  of  the  bond  sued 
on.  What  is  thus  referred  to  as  a  ^^ condition"  of  the 
bond  is  a  mere  recital  in  its  ** whereas"  clause.  The 
conditions  thereof  are  stated  in  the  following  para- 
graph, and  appellant's  liability  rests  on  his  undisputed 
nonperformance  of  them.  It  is  with  the  conditions  to 
be  performed  by  the  obligor  and  not  the  obligee  that 
this  action  is  concerned. 

When  analyzed,  appellant's  only  point  i?  that  proof 
of  such  undertaking  on  appeal,  claimed  by  appellee  to 
be  authorized  by  the  New  York  practice,  is  not  proof 
of  plaintiff's  execution  of  a  penal  bond.  As  before 
stated,  this  seems  to  go  merely  to  the  question  of  fail- 
ure of  consideration,  which  could  not  properly  be 
pleaded. 

But  regardless  of  whether  plaintiff's  agreement  con- 
templated a  technical  ''penal  bond,"  or  an  ''under- 
taking on  appeal,"  as  it  is  referred  to  in  the  quoted 
final  paragraph,  or  whether  by  such  reference  the  lat- 
ter is  not  properly  read  as  if  incorporated  in  the  in- 
demnifying bond  (5  Cyc.  757),  especially  as  it  was 
executed  the  same  day  and  became  a  part  of  the  same 
transaction,  still  the  undisputed  facts  remain  that  ap- 
pellant received  the  benefit  of  carrying  up  the  Hayes 
case  on  appeal  through  plaintiff's  execution  of  "said 
undertaking  on  appeal,"  and  that  plaintiff,  in  conse- 
quence of  such  undertaking,  had  to  pay  the  judgment 
appealed  from. 

As  we  view  it,  the  purport  of  the  recitals  in  the  bond 
sued  on  is  that  plaintiff  executed  an  instrument  ade- 
quate to  effectuate  the  appeal  sought,  and  appellant 
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is  estopped  from  denying  them.  (Arnott  v.  Friel,  50 
DL  174;  C  our  son  v.  Brovming,  78  111.  210;  Mix  v.  Peo- 
ple, 86  m.  329.) 

It  is  difficult  to  see  how  this  became  an  issue  necessi- 
tating hearing  evidence  thereon,  for  the  fact  of  the 
execution  of  an  *  *  undertaking  on  appeal ' '  was  pleaded 
and  not  denied,  and  the  case  does  not  come  here  on  the 
sufficiency  of  the  statement  of  claind  to  support  a  judg- 
ment. 

In  this  view  of  the  case  it  is  unnecessary  to  inquire 
into  the  character  of  the  instrument  executed  by  plain- 
tiff,  or  whether  there  was  competent  proof  of  the  New 
York  statutes  authorizing  it.  It  is  enough,  as  the 
proof  shows,  and  appellant  admits,  that  the  appeal 
sought  was  effected  through  an  instrument  executed  by 
plaintiff  in  consequence  of  which  it  had  to  pay  the 
judgment  appealed  from.  It  was  to  indemnify  plain- 
tiff against  just  such  a  consequence  that  appellant  ex- 
ecuted the  bond  here  sued  on,  and,  having .  failed  to 
perform  its  conditions,  he  cannot  escape  liability 
thereon. 

As  the  submitted  and  refused  propositions  of  law 
required  treating  the  above  recital  as  a  ^'condition"  of 
the  bond,  they  call  for  no  additional  comment. 

A  reversal  is  urged  ^because  the  action  is  one  of  debt 
and  the  judgment  should  accordingly  be  in  the  usual 
form  for  the  penalty,  as  the  debt,  to  be  discharged  on 
payment  of  the  damages.  In  George  J.  Cooke  Co.  v. 
Burke,  148  111.  App.  155,  this  was  treated  as  matter 
of  form  and  not  ground  for  reversal.  Appellant  urges 
it  is  matter  of  substance  and  cites  Frazier  v.  Laughlin, 
6  111.  347 ;  Freeman  v.  People,  54  111.  153,  and  the  Ha- 
ven  case,  supra. 

But  as  the  interest  on  the  judgment  paid  by  appellee 
was  computed  at  the  rate  of  six  per  cent,  as  allowed 
by  the  statute  of  New  York  without  competent  proof 
of  such  statute,  we  should  enter  the  judgment  here 
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that  should  have  been  entered  below,  the  case  having 
been  heard  without  a  jury,  and,  in  doing  so,  enter  it 
in  the  usual  form.  Even  if  the  rules  of  the  Municipal 
Court  are  properly  in  the  record,  we  do  not  think  they 
authorize  a  different  form  of  judgment  there. 

The  judgment  will  be  entered  for  the  amount  of  the 
penalty,  $15,500  as  a  debt,  to  be  discharged  upon  pay- 
ment of  the  damages,  assessed  at  $17,479.25.  This 
amount  includes  the  amount  of  the  Hayes  judgment 
with  interest  at  five  per  cent,  from  time  of  its  payment 
and  the  unpaid  premium  of  $155  aforesaid.  While  the 
damages  exceed  the  penalty,  it  is  not  and  cannot  be 
questioned  that  interest  is  recoverable  in  such  case 
even  though  that  be  the  result. 

Reversed  and  judgment  here. 


John  F.  Devine^  Administrator,  Appellee,  y.  Chicago 
City  Railway  Company,  Appellant. 

Gen.  No.  21,938.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  U 
McKiNLEY,  Judge,  presiding.  Heard  In  the  Branch  Aj;>pellate 
Court  at  the  October  term,  1915.  Reversed  with  finding  of  fact. 
Opinion  filed  February  9,  1917. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the  es- 
tate of  Hilda  E.  Hillman,  deceased,  plaintiff,  against 
Chicago  City  Railway  Company,  defendant,  to  recover 
damages  for  the  death  of  tlie  deceased  who  was  killed 
by  defendant's  street  car.  From  a  judgment  for  plain- 
tiff, defendant  appeals. 

The  deceased  was  struck  down  and  killed  in  attempt- 
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iiig  to  cross  in  front  of  a  moving  street  car  after  pass- 
ing behind  another  on  a  parallel  track  five  feet  away. 
The  accident  occurred  at   the   intersection   of  three 

streets.    The  deceased  was  familiar  with  the  localitv. 

•I 

Immediately  after  a  cfir  started  she  walked  from  be- 
hind it  to  the  other  track  and  was  struck  and  killed. 

John  E.  Kehob  and  Watson  J.  Ferry,  for  appellant. 

BussELL  M.  Wing  and  Bert  Wing,  for  appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of.  the  Decision. 

L  Street  bailboads,  8  111* — when  burden  of  proof  is  on  plains 
tiff  to  prove  exercise  of  ordinary  care  in  action  for  negligent  in- 
juries. In  an  action  against  a  street  railroad  company  to  recover 
for  personal  injuries  due  to  defendant's  negligence,  it  is  incum- 
bent on  the  plaintiff  to  prove  the  exercise  of  ordinary  care  for 
his  own  safety  and  he  cannot  recover  without  making  such  proof 
irrespective  of  defendant's  negligence. 

2.  Stbeet  bailboads,  §  98* — when  pedestrian  passing  from  behind 
car  over  parallel  track  is  guilty  of  contributory  negligence.  It  is 
negligence  in  fact  for  a  pedestrian  in  passing  from  behind  one 
street  car  that  necessarily  obstructs  his  vision  of  one  approaching 
from  an  opposite  direction  on  an  adjacent  parallel  track  to  at- 
tempt to  cross  the  latter  tr&ck  without  first  looking  to  see  whether 
there  is  a  car  so  approaching,  when,  in  the  ordinary  course  of 
affairs,  one  may  be  there. 

3.  Street  bailboads,  {  133* — when  denial  of  motion  for  directed 
verdict  in  favor  of  defendant  in  action  for  death  of  pedestrian  is 
erroneous.  In  an  action  to  recover  for  the  death  of  plaintiff's  in- 
testate by  being  struck  down  and  killed  by  defendant's  street  car, 
fteJd  that  the  evidence  contained  no  direct  proof  that  the  deceased 
used  ordinary  care  for  her  own  safety  and  that  the  circumstances 
were  not  such  as  to  supply  It,  and  that  the  court  erred  in  denying 
a  motion  for  a  directed  verdict  for  defendant  at  close  of  plaintiff's 
case. 


*8«e  Ullnoifi  Notes  Dlireat,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 


412  Appellate  Courts  of  Illinois. 

Emerson  v.  Chicago  City  Ry.  Co.,  203  111.  App.  412. 

4.  EviDENCK,  S  465* — when  positive,  testimony  is  stronger  than 
negative  testimony.  The  negative  testimony  of  witnesses  that 
they  heard  no  gong  sounded  is  unavailing  against  the  clear  and 
positive  testimony  that  the  gong  was  sounded,  in  an  action  to 
recover  for  defendant's  alleged  negligence  in  the  operation  of  its 
street  car. 


Gertrude  L.  Emerson,  Appellee,  y.  Chicago  City  Bail- 
way  Company,  Appellant. 

Gen.  No.  21,983.     (Not  to  be  reported  in  full.) 

• 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clinton 
F.  Irwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed  on  remittitur;  otherwise  re- 
versed and  remanded.     Opinion  filed  February  .9,  1917. 

Statement  of  the  Case. 

Action  by  Gertrude  L.  Emerson,  plaintiff,  against 
Chicago  City  Railway  Company,  defendant,  to  recover 
damages  for  injuries  sustained  by  plaintiff  while 
alighting  from  defendant's  street  car  in  which  she  was 
a  passenger.  From  a  judgment  for  plaintiff  for 
$5,000,  defendant  appeals. 

The  declaration  charged  negligence  by  defendant  in 
starting  the  car  while  plaintiff  was  attempting  to 
alight  therefrom,  and  in  permitting  a  metal  strip  on 
the  rear  step  of  the  car  to  be-in  a  loose  and  unsafe  con- 
dition whereby  the  heel  of  plaintiff's  shoe  was  caught 
under  it,  causing  her  to  be  thrown  therefrom  into  the 
street. 

John  E.  Ejbhoe  and  Chables  Le  Roy  Brown,  for 
appellant ;  John  R.  Guhjliams,  of  counsel. 

•Se«  minoiB  Notes  Direvt,  Vols.  XI  to  XV,  and  CnmolaUye  Quarterly, 
topic  and  section  number. 
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F.  A.  Dbnison  and  John  L.  MoInerney,  for  appel- 
lee.        .  ' 

Mb.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

L  Cabbiebs,  8  476* — when  evidence  sufjUcient  to  show  negli- 
gence in  maintenance  and  operation  of  street  car.  In  an  action  to 
reoover  damages  for  injuries  sustained  while  alighting  from  a  street 
car,  evidence  held  sufficient  to  sustain  the  findings  of  the  Jury 
both  as  to  defendant's  negligence  in  starting  the  car  while  plain- 
tiff was  attempting  to  alight  therefrom  and  in  permitting  a  metal 
Btrip  on  the  step  to  be  in  a  loose  and  unsafe  condition. 

2.  ESviDENCE,  8  108* — when  evidence  of  experiment  is  admissible. 
In  an  action  to  recover  damages  for  injuries  sustained  while  alight- 
ing from  a  street  car»  where  a  witness  testified  that  right  after  the 
accident  he  had  put  his  heel  on  the  step  of  the  car  to  see  if  it 
would  catch  on  the  plate,  as  plaintiff  claimed  her  injury  had  been 
f^used,  and  that  it  did,  held  that  such  circumstance  was  not  so 
dissimilar  from  plaintiff's  as  described  as  to  make  such  evidence 
repugnant  to  the  rule  against  allowing  proof  of  experiments,  and 
that  the  Judgment  would  not  be  disturbed  on  account 'of  the  ad- 
missioii  of  such  evidence. 

3.  Damages,  8  124* — when  verdict  for  personal  injuries  is  exces- 
sive. In  an  action  by  a  woman  to  recover  damages  for  personal 
injuries,  where  it  appeared  that  her  leg  was  fractured,  that  she 
suffered  considerable  pain  and  was  laid  up  for  six  months,  held 
that  a  verdict  and  Judgment  for  $5,000  should  be  reduced  by  |1,000. 


*8ee  miBois  Notes  Dlirect,  Yola.  XI  to  XY,  Mid  Ciiiiiiil»tl¥«  Qiuuierljr,  same 
toiple  Mid  Mctlon  number. 
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Lehmann  y.  City  of  Chicago,  203  111.  App.  414. 


Augusta  Lehmann  et  •!.,  Appellees,  y.  City  of  Chieago, 

Appellant. 

Gen.  No.  22,041.     (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelor 
J.  Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Affirmed.  Opinion  filed  February  9, 
1917.  Rehearing  denied  February  19,  1917.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Angusta  Lehmann,  Emelie  W.  Peacock, 
Edward  J.  Lehmann,  Augusta  E.  Spies,  Otto  W.  Leh- 
mann and  Edith  M.  Behr,  plaintiffs,  against  City  of 
Chicago,  defendant,  to  recover  rent  for  certain  prem- 
ises for  the  months  of  March,  April  and  May,  1911. 
From  a  judgment  for  plaintiflFs,  defendant  appeals.     ' 

The  defendant  leased  the  premises  from  June  1, 
1908,  to  June  1,  1910,  with  the  privilege  of  renewal  for 
another  year  provided  defendant  gave  six  months' 
notice. '  No  notice  was  given,  but  in  November,  1909, 
the  defendant's  agent  had  a  talk  with  plaintiffs'  agent 
as  to  extending  the  lease  to  March  1,  1911,  and  defend- 
ant claimed  that  they  then  so  agreed,  which  plaintiffs 
denied.  Possession  was  retained  to  March  1, 1911,  and 
rent  demanded  and  paid  each  month  to  December  1, 
1910.  Warrants  were  issued  for  the  succeeding  three 
months  but  not  delivered,  the  comptroller  not  being 
^ '  ready  to  pay. ' ' 

Samuel  A.  Ettelson,  for  appellant;  Lbon  Hobn- 
STBiN,  of  counsel. 

Hbnby  L.  Wallace,  for  appellees. 

Mb.  Pbesidinq  Justice  Babnes  delivered  the  opinion 
of  the  court. 


Chicago — Fibst  Disteict — Fbbbuaey,  1917.      415 

Lehmann  v.  City  of  Chicago,  203  111.  App.  414. 

Abstract  of  the  Decision.  * 

1.  Landlord  akd  tenant,  §  477* — when  notice  hy  lessor's  agent 
to  quit  at  expiration  of  term  does  not  affect  character  of  tenure 
thereafter.  Where  a  lease  expired  hy  lis  terms  at  a  certain  date, 
a  notice  by  the  lessor's  agent  that  possession  of  the  premises  would 
be  expected  to  be  surrendered  at  that  date  would  have,  if  authorized, 
no  legal  effect  or  bearing  upon  the  character  of  the  lessee's  tenure 
after  expiration  of  the  lease,  If  the  landlord  assented  to  the  hold- 
ing over. 

2.  Landlord  and  tenant,  §  441* — when  evidence  sufficient  to 
show  holding  over  under  terms  of  lease.  Evidence  held  insufficient 
to  show  an  oral  agreement  by  lessor's  agent  to  extend  the  lease  to 
March  1,  1911,  or  his  authority  so  to  extend  it,  and  sufficient  to 
show  a  holding  over  on  the  terms  of  the  lease  without  a  new  agree- 
ment, in  an  action  to  recover  rent  for  such  holding  over. 

3.  Landlord  and  tenant,  §  88* — what  does  not  constitute  elec- 
tion l>y  landlord  to  treat  tenant  as  one  from  year  to  year.  Accept- 
ing payment  of  monthly  rent  after  expiration  of  a  lease  according 
to  its  terms  is  an  election  by  the  landlord  to  treat  the  tenant  as 
one  from  year  to  year. 

4.  Landlord  and  tenant,  §  485* — when  notice  to  quit  at  expira- 
tion of  term  is  loaived.  A  notice  given  a  tenant  to  quit  the  prem- 
ises at  the  expiration  of  his  lease  according  to  its  terms  is  waived 
by  the  landlord  demanding  and  receiving  rent  after  such  expira- 
tion of  the  lease. 

5.  Landlord  and  tenant,  {  88* — when  city  holding  over  is  bound 
as  tenant  from  year  to  year.  A  city,  lessee  under  an  authorized 
lease,  holding  over  after  the  expiration  of  the  lease  according  to 
its  terms  without  a  new  agreement  is  bound  the  same  as  a  private 
individual  to  a  tenancy  from  year  to  year. 

*8ee  nilnotfl  Notes  Dl^rest,  Vols.  XI  to  XV,  mad  Ciiiniil»tiTo  Qiuirterly,  ■ame 
topie  and  Mctlon  number. 
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The  B.  R.  Stege  Brewerj  v.  Kostner,  203  111.  App.  416. 


The  £•  B.  Stege  Brewery,  Appellee,  t.  Joseph  0.  Kost- 

ner,  Appellant. 

Gen.  No:  23,020. 

1.  Vbndob  and  fubchabeb,  I  160* — when  purchaser  under  con- 
tract of  sale  may  procure  equitable  title.  Before  a  purchaser  under 
a  contract  of  sale  has  performed  all  of  the  conditions  required  of 
him  by  the  contract  he  does  not  have  even  an  equitable  title  to  the 
property. 

2.  EsTOPPBX,  I  38* — what  are  requisites  of.  An  estoppel  must 
be  reciprocal  and  binding  on  both  parties. 

3.  Vendor  and  pubchaseb — when  purchaser  of  land  is  not  es- 
topped  to  claim  right  of  possession  as  against  tenant  failing  to 
exercise  option  of  extending  lease.  Where  a  lessee,  under  a  lease 
giving  him  an  option  of  extending  the  samcf  upon  giving  notice  on 
a  certain  date,  told  a  prospective  purchaser,  prior  to  that  date, 
under  a  contract  of  sale  of  the  premises,  that  he  intended  to  exer- 
cise such  option,  but  he  did  not  do  so,  and  thereafter  the  premises 
were  sold  and  were  acquired  by  such  purchaser,  held  that  the  pur- 
chaser was  not  estopped  to  claim  the  right  of  possession  on  a 
bill  by  the  lessee  to  restrain  the  prosecution  of  a  forcible  detainer 

action  for  possession  of  the  premises  on  expiration  of  the  lease, 

• 

nor  was  any  right  conferred  on  such  lessee  by  reason  of  the  leasee 
having  so  told  the  purchaser  that  he  Intended  to  exercise  such 
option. 

Interlocutory  appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Fbedebick  A.  Smith,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  Reversed.  Opinion  filed  February  9,  1917.  Re- 
hearing denied  February  19,  1917. 

Moses,  Bosekthal  &  Ejinnedy,  for  appellant 
Simeon  Steaus  and  Ira  E.  Straus,  for  appellee. 

Mr,  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  interlocutory  order  re- 
straining appellant  from  prosecuting  a  forcible  de- 

•Bee  nilnots  Motes  Dl^rett,  Volt.  XI  to  XY,  And  CwnralAtlTe  Qil«rt«rlj,  mumo 
topic  and  eoctloii  munber. 
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tainer  suit  for  possession  of  certain  real  estate  and 
from  attempting  to  assert  in  any  way  his  claim  that 
appellee's  lease  therefor  expired  September  30,  1916 

The  order  was  entered  on  the  till  of  complaint,  the 
answer  and  certain  affidavits,  and  appellee  attempts  to 
justify  it  on  the  ground  of  equitable  estoppel,  but  wo 
find  nothing  in  the  facts  averred  and  relied  on  that  cre- 
ates one. 

The  controlling  facts,  as  admitted,  are  that  appellee, 
the  complainant,  obtained  a  lease  to  the  premises  from 
the  owner,  the  McGough  estate,  for  a  term  beginning: 
September  26,  1911,  and  terminating  September  30; 
1916,  by  the  terms  of  which  the  lessee  was  given  the 
option  until  March  1,  1916,  of  a  five  years*  extension 
thereof;  that  complainant  gave  the  lessor  no  notice  of 
its  purpose  to  exercise  the  option  until  March  7,  1916 ; 
that  the  lessor  declined  to  regard  the  notice  as  a  suf- 
ficient exercise  of  the  option  and  conveyed  the  prem- 
ises May  1,  1916,  subject  to  said  lease  but  without  any 
special  reservation  of  such  privilege,  to  one  Roths- 
child, who,  on  the  same  day,  executed  a  ninety-nine 
year  lease  therefor  to  appellant,  and  later  sold  him  the 
building  thereon;  that  appellee  continued  to  attorn  to 
said  lessor  until  July,  1916,  after  which  it  paid  the  rent 
to  appellant. 

On  October  22,  1915,  appellant  entered  into  a  con- 
tract with  the  lessor  to  purchase  said  premises,  but 
never  consummated  it.  The  bill  avers  that  prior  to 
March  1, 1916,  appellant  informed  complainant  that  he 
had  such  a  contract  and  asked  appellee's  president 
whether  it  intended  to  exercise  its  option  to  extend  the 
lease  and  was  informed  by  him  that  it  did  so  intend. 
It  is  mainly  upon  this  particular  circumstance  that 
appellee  predicates  its  claim  of  equitable  estoppel. 
While  the  answer  denies  that  anything  was  said  be- 
tween the  parties  with  regard  to  the  exercise  of  said 
option,  and  alleges  that  appellant  merely  undertook  to 
YoL  ccni  a? 
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negotiate  for  appellee's  surrender  of  the  premises  be- 
fore May  1,  1916,  and  is  supported  by  the  affidavits, 
the  issues  of  fact  thus  raised  are  immaterial  if  the  bill 
itself  does  not  set  forth  facts  that  create  an  equitable 
estdppel. 

The  bill  does  not  aver  that  complainant  made  an 
agreement  of  any  kind  with  Kostner  or  relied  on  any 
promise,  representation  or  act  of  his,  fraudulent  or 
otherwise,  by  reason  of  which  it  was  misled  or  was  in- 
duced not  to  give  notice  to  the  McGough  estate  before 
March  1,  1916,  of  its  intention  to  exercise  the  option. 
The  mere  fact  that  when  complainant  learned  that 
Kostner  had  a  contract  for  the  premises  it  informed 
him  that  it  intended  to  exercise  the  option,  created  no 
estoppel  against  him,  and  conferred  no  right  upon  it- 
self. II  was  bound  to  know  that  before  a  purchaser 
under  a  contract  of  sale  has  performed  all  of  the  condi- 
tions required  of  him  by  the  contract  he  does  not  have 
even  an  equitable  title  to  the  property  {National  Fire 
Ins.  Co.  of  Hartford  v.  Three  States  Lumber  Co.,  217 
111.  115;  Chappell  v.  McKnight,  108  111.  570;  Walters  v. 
Walters,  132  111.  474) ;  and  that  as  its  right  to  exercise 
such  option  was  by  virtue  of  its  contract  with  the  les- 
sor, a  notice  to  one  who  had  neither  a  legal  nor  an 
equitable  title  to  the  premises  and  between  whom  and 
it  there  was  no  privity  of  contract  or  relationship,  was 
wholly  ineffective.  There  was  nothing  in  this  state  of 
facts  that  excused  complainant  ^s  failure  to  duly  notify 
the  lessor  of  its  intention  to  avail  itself  of  the  option. 

When,  therefore,  complainant's  claim  for  equitable 
relief  is  reduced  to  a  final  analysis,  it  is  not  based  on 
being  misled  or  deceived  by  anything  that  Kostner 
said  or  did  but  rests  solely  on  its  own  declaration  to 
him  that  it  intended  to  do  something  which  in  fact  it 
never  did  and  was  not  prevented  by  Kostner  from  do- 
ing, namely,  exercise  its  option  before  March  1,  1916. 
An  estoppel  must  be  reciprocal  and  binding  on  both 
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parties.  (Siegel,  Cooper  &  Co.  v.  Colby,  176  111.  210.) 
Here  there  was  no  mutuality  in  anything  said  or  done 
that  is  set  forth  in  the  l>ill,  and  nothing  by  way  of  false 
or  fraudulent  representation,  or  otherwise,  on  which 
complainant  relied  or  had  a  right  to  rely.  We  fail  to 
find  in  its  averments  any  of  the  essential  elements  of 
an  estoppel. 
The  restraining  order  must  be  reversed. 

Order  reversed. 


James  L.  Karino  for  use  of  Flavia  Tracco,  Executrix, 
Plaintiff  in  Error,  y.  Antonio  Parisi  and  Nicola 
Monaco,  Defendants  in  Error. 

Gen.  No.  ^1,747.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rufub  F. 
Robinson,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Reversed  and  Judgment  here.  Opinion 
filed  February  9,  1917. 

Statement  of  the  Case. 

Garnishment  proceeding  by  James  L.  Marino  for  use 
of  Mavia  Trucco,  executrix  under  the  last  will  and 
testament  of  Joseph  Trucco,  deceased,  plaintiff, 
against  Antonio  Parisi  and  Nicola  Monaco,  defend- 
ants, based  upon  a  judgment  in  favor  of  the  executrix 
against  Marino  for  $277.50  and  costs.  From  a  judg- 
ment for  defendants,  plaintiff  brings  error. 

Ebnbst  Sattndees  and  Prank  A.  Ramsey,  for  plain- 
tiff in  error. 

No  appearance  for  defendants  in  error. 
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Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

L  GABinsHMENT,  |  15* — When  cogarrdshee  furnishing  funds  to 
contractor  may  not  he  gamisheed.  In  a  garnishment  proceeding 
against  two  defendants,  where  it  was  shown  that  one  of  such  de- 
fendants had  a  contract  with  the  other  to  furnish  him  the  funds 
for  constructing  a  certain  building  which  the  nominal  plaintiff  had 
contracted  with  the  latter  to  construct  for  an  agreed  price,  held 
that  there  was  no  claim  or  demand  by  the  plaintiff  against  the  co- 
gamishee  furnishing  the  funds,  so  as  to  authorize  gamishlnent. 

2.  Mechanics'  liens,  §  62* — when  right  of  subcontractor  to  lien 
is  waived  by  contractor.  Where  a  building  contractor  by  his  con- 
tract waives  any  and  all  liens  for  himself  and  all  subcontractors, 
the  latter  have  no  enforceable  lien. 

3.  Gabnishment,  I  69* — when  garnishee  paying  debt  after  gar- 
nishment is  wrongfully  discharged.  Where  the  evidence  showed 
that  the  garnishee  had  a  building  contract  with  the  nominal  plain- 
tiff in  the  garnishee  proceedings  at  the  time  of  service  of  process 
and  was  indebted  to  such  plaintiff  and  thereafter  paid  him  a  certain 
sum  under  such  contract,  held  that  it  was  error  for  the  court  to 
discharge  such  garnishee. 


•8ce  lUlnois  Vvtm  Direst,  YoU.  3U  to  XV.  aad  OnmulatlT*  QuMtertir. 
toiM0  *n<l  eectlon  nvmbmr. 
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Chieago  &  Biverdale  Lamber  Company,  Appellee,  y. 
W.  8.  F.  Tatum,  trading  as  Tatnm  Lumber  Com- 
pany, Appellant. 

Gen.  No.  21,894.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob 
H.  Hopkins,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed  and  remanded.  Opinion 
filed  February  9,  1917.    Rehearing  denied  February  19,  1917.     . 

Statement  of  tbe  Case. 

Action  by  Chicago  &  Riverdale  Lumber  Company,  a 
corporation,  plaintiff,  against  W.  S.  F.  Tatum,  trading 
as  Tatnm  Lumber  Company,  defendant,  to  recover  a 
balance  claimed  to  be  due  on  a  sale  of  a  quantity  of 
millwork  and  material  to  be  used  in  the  construction 
of  a  dwelling  house  and  of  lumber  and  building  ma- 
terial to  be  used  in  the  construction  of  a  garage. 
From  a  judgment  for  plaintiff  for  $3,581.35,  defendant 
appeals. 

The  parties  executed  .two  contracts,  March  1,  1911, 
and  July  3,  1911,  in  the  State  of  Mississippi,  relative 
to  the  material  in  question.  The  former  contract  con- 
sisted of  the  plaintiff's  offer  in  writing  to  furnish  for 
a  specified  sum  the  millwork  and  material  described 
m  a  schedule  attached  to  the  writing  to  be  used  in  con- 
structing the  dwelling  house  and  for  another  specified 
sum  the  lumber  and  building  material  described  in  an- 
other schedule  attached  to  the  writing  to  be  used  in 
constructing  the  garage,  and  of  defendant's  acceptance 
in  writing  of  such  offer.  The  second  contract  referred 
to  the  former  and  to  a  controversy  in  regard  to  a  por- 
tion of  the  work  furnished  and  that  this  second  con- 
tract was  executed  in  order  to  make  an  amicable 
settlement  of  such  controversy;  and  provided  inter 
alia  that  the  defendant  should  use  such  of  the  de- 
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livered  material  as  conformed  to  the  plans,  specifica- 
tions and  full-size  details,  that  the  plaintiff  would 
replace  and  make  good  all  such  delivered  material  that 
did  not  so  conform  and  any  material  damaged  in  ship- 
ping, and  that  plaintiff  would  so  conform  all  future 
shipments  of  material ;  that  should  plaintiff  not  so  con- 
form all  delivered  material  within  fifteen  days  after 
notice,  the  defendant  was  authorized  to  replace  or  fur- 
nish same  and  charge  the  cost  thereof  to  plaintiff,  and 
to  do  the  same  as  to  all  future  material  not  so  conform- 
ing within  sixty  days  after  the  building  was  ready  for 
measurement  upon  thirty. days'  written  notice;  and 
with  bond  by  plaintiff  for  performance.  Shipments, 
which  had  been  stopped  upon  the  controversy  arising, 
were  resumed  after  the  second  contract.  Complaints 
continued  that  some  of  the  material  received  did  not 
conform  to  the  measurements  called  for  by  the  plans 
and  specifications.  Defendant  was  also  a  lumber 
dealer  and  shipped  lumber  to  the  plaintiff,  receiving 
credit  therefor  and  for  defective  millwork  furnished  by 
plaintiff  and  returned. 

Hebbebt  a.  Schbyveb,  for  appellant. 

Abohibald  Cattell,  for  appellee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.      BUILDINa  AND  CONSTRUCTION   CONTRACTS,   |   1* — What  COftStituteS 

contract  for  furnishing  building  material.  Where  an  offer  was 
made  and  accepted  to  furnish  certain  building  material  described 
In  certain  estimates  and  a  schedule  attached  to  the  offer,  but  which 
made  no  reference  to  the  plans  and  specifications  for  the  building;, 
although  such  plans  and  specifications  were  before  the  person  mak- 
ing the  offer  when  he  prepared  such  estimates  and  schedule,  held 


•8ce  nilnolft  Notes  Direst,  Vols.  XI  to  XV,  mad  CamuUtlTo  Qtuuteiir, 
topic  and  section  number. 
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that  the  estimateB  and  schedule  were  complete  in  themselvee  and 
I    constituted  the  contract  of  the  parties. 

2.  BvTDENCE,  §  322* — when  parol  evidence  U  inadmissible  to 
add  to  or  vary  terms  of  contract.  In  an  action  by  a  person  making 
an  offer  to  furnish  building  material  described  in  certain  estimates 
and  a  schedule  attached  to  the  offer,  but  which  made  np  reference 
to  the  plans  and  specifications  for  the  building,  to  recover  the 
price  agreed  to  be  paid  under  the  contract,  held  that  as  the  esti- 
mate and  schedules  constituted  the  contract,  parol  evidence  to 
show  that  the  plans  and  specifications  were  a  part  of  the  contract, 
that  plaintiff  had  agreed  to  furnish  all  material  called  for  by  them, 
and  that  the  contract  was  partly  written  and  partly  oral,  was 
inadmissible.  i 

3.  Accord  and  satisfaction — when  contract  for  furnishing  build- 
ing'  material  is  an  accord  and  satisfaction  as  to  damages  arising 
under  prior  contract.  Where  a  controversy  arose  under  a  contract 
to  furnish  certain  building  material  called  for  by  estimates  and 
schedule  furnished  as  to  certain  of  such  material  delivered  not 
conforming  to  the  plans  and  specifications  for  the  building,  which 
had  not  been  made  part  of  the  contract,  and  a  second  contract  was 
entered  into  by  the  parties  as  a  settlement  of  such  controversy  and 
provided  that  material,  delivered  and  to  be  delivered,  should  be 
made  by  the  party  furnishing  such  material  to  conform  to  the 
plans  and  specifications  or  upon  his  failure  so  to  do  after  notice 
that  the  other  party  was  authorized  to  so  conform  such  material, 
held  that  the  two  contracts  should  be  construed  together  and  that 
the  second  contract  was  a  complete  accord  and  satisfaction  for  all 
damages  accruing  prior  thereto. 

4.  Sales,  §  364* — when  contract  does  not  deprive  buyer  of  right 
to  recover  damages  for  breach  of  contract.  Under  a  contract  to 
furnish  certain  building  material  according  to  the  plans  and  speci- 
fications for  the  building  and  providing  that  on  the  party  agreeing 
to  furnish  such  material  failing  so  to  furnish  same  the  other  party 
was  authorized  to  purchase  the  material  and  charge  same  to  the 
first  party,  held  that  such  remedy  of  the  other  party  was  optional 
with  him  and  did  not  deprive  him  of  his  common-law  right  to 
recover  damages  for  a  breach  of  the  contract  nor  limit  the  first 
party's  liability  for  such  breach. 

6.  Customs  and  usages,  §  27* — when  evidence  of  custom  is  in- 
sufficient. In  an  action  to  recover  the  value  of  material  furnished, 
claimed  to  have  been  in  part  of  scant  dimensions,  evidence  held 
insufficient  to  show  a  custom  permitting  a  lumber  company  to 
furnish  material  of  scant  dimensions  so  generally  applicable  or 


•See  nilDolfl  Notes  Direst,  Vols.  XI  to  XV,  and  Camulative  QaarterlT.  same 
topic  and  Mctlon  number. 
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recognized  as  to  be  admissible,  or  that  defendant  had  knowledge 
of  such  a  custom  or  presumably  contracted  with  reference  to  it. 
6.  Sales,  §  331* — when  instruction  as  to  measure  of  damages 
in  action  to  recover  for  value  of  mitttoork  and  material  is  erro- 
neous. In  an  action  to  recover  for  the  value  of  certain  millwork 
and  material,  an  instruction  that  plaintiff  was  entitled  to  recover 
the  fair  market  value  of  extras  at  the  time  and  place  they  were 
furnished,  held  to  be  erroneous,  as  such  instruction  should  have 
differentiated  as  to  extras  of  the  same  general  character  as  those 
specified  in  the  contract,  and  should  have  stated  that,  as  to  those, 
recovery  should  be  according  to  the  contract  price. 


Cedar  Rapids  &  Iowa  City  Railway  &  Light  Company, 
Appellee,  y.  Sprague  Electric  Company,  Appellant. 

Gen.  No.  21,918. 

1.  Damages,  §  68* — what  is  effect  of  not  using  reasonable  dili- 
gence to  mitigate.  The  rule  that  a  party  may  recover  damages 
caused  by  defective  construction  of  property  presupposes  that  the 
injured  party  has  used  reasonable  diligence  to  protect  himself  from 
avoidable  consequences  after  discovery  of  the  defect,  and  his  dam- 
ages are  therefore  limited  to  such  expenses  as  he  could  not  have 
avoided  by  the  exercise  of  reasonable  care. 

2,  Damages,  |  68* — when  buyer  may  not  recover  damages  result- 
ing from  use  of  warranted  article  known  to  &c  defective.  Where 
a  warranted  article  proves  defective  and  the  danger  of  its  con- 
tinued usage  becomes  obvious  to  the  buyer  of  such  article,  who 
knowingly  continues  to  use  it  without  remedying  the  defect,  he 
does  so  at  his  peril,  and  he  cannot,  in  an  aotion  against  the  seller 
for  breach  of  warranty,  recover  for  such  damages  as  result  of  such 
negligent  conduct  on  his  part 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  Honors,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed.  Opinion  filed  February 
9,  1917. 

•See  nUnolfl  Notes  IHrest,  VoU.  XI  to  XY,  and  CamolatlTo  Qoarterly, 
topic  and  section  niunbor. 
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Cummins,  Eoemer,  Milkewitch  &  McKenna,  for 
appellant;  Elijah  N.  Zoline,  of  counsel. 

Moses,  Eosenthal.  &  Kjbnnedy,  for  appellee ;  Henry 
H.  Kennedy  and  S.  Sidney  Stein,  of  counsel. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Appellee,  the  Cedar  Rapids  &  Iowa  City  Eailway  & 
Light  Company  (plaintiff  below)  recovered  a  judg- 
ment on  a  directed  verdict  against  the  defendant,  the 
Sprague  Electric  Company,  for  the  sum  of  $6,717.40, 
to  reverse  which  this  appeal  has  been  prosecuted. 

Plaintiff's  action  is  predicated  on  a  contract  of  war- 
ranty, by  the  terms  of  which  defendant  agreed  to 
furnish  and  erect  for  the  plaintiff  at  its  plant  in  Cedar 
Rapids,  Iowa,  a  monorail  electric  shovel  and  runway, 
to  be  used  by  the  latter  to  convey  coal  to  its  power 
plant.  This  carrying  device  was  operated  on  an  over- 
head monorail  mounted  on  a  steel  structure  about 
thirty  feet  high  and  seven  hundred  feet  long.  .This 
structure,  also  referred  to  as  a  runway,  was  supported 
on  each  side  by  a  row  of  perpendicular  columns,  con- 
nected on  top  by  transverse  beams,  all  joined  and 
braced  so  as  to  form  a  continuous  structure. 

The  overhead  monorail  consisted  of  a  series  of  ad- 
joining I-beams  placed  midway  between  the  steel  col- 
umns, and  extended  the  full  length  of  the  structure. 
The  beams  comprising  the  monorail  or  runway  beam 
were  fastened  underneath  the  transverse  beams  above, 
and  were  secured  thereto  by  means  of  iron  brackets 
or  lugs.  These  brackets  were  riveted  to  the  bottom 
of  the  upper  flange  of  the  runway  beam  and  to  the 
transverse  beams  above,  and  were  so  secured  that  the 
weight  of  the  conveyor  as  it  passed  over  the  runway 
beam  was  upon  the  brackets  and  not  directly  upon  the 
rivets  which  held  them  in  place. 
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At  one  point  on  the  runway,  however,  the  lug  or 
bracket  was  omitted,  the  runway  beam  or  monorail 
being  secured  directly  to  the  crossbeam  above  by 
means  of  four  three-fourths  inch  rivets,  two  on 
each  side  of  the  beam,  placed  in  holes  drilled  through 
the  upper  flange  of  the  runway  beam,  so  that  when  the 
conveyor  passed  this  point  its  weight  was  directly 
upon  these  four  rivets.  The  section  of  the  monorail  so 
fastened  at  one  end  is  identified  in  the  record  as  beam 

The  conveyor  was  electrically  propelled,  and,  when 
in  operation,  traveled  along  the  lower  flanges  of  the 
I-beams  comprising  the  monorail.  The  operator's 
place  was  in  a  small  inclosure,  or  *'cage,''  suspended 
from  the  monorail. 

After  the  conveyor  had  been  in  operation  about 
eight  months,  the  riveted  end  of  the  said  beam  B-20 
gave  way  under  the  weight  of  the  conveyor  as  it  passed 
that  point,  precipitating  it  to  the  ground  and  causing 
the  almost  instant  death  of  the  operator,  one  Duncan, 
who  was  an  employee  of  the  plaintiff. 

Subsequently  the  legal  representative  of  the  said 
Duncan  sued  plaintiff  in  the  Iowa  courts  for  wrong- 
fully causing  his  death,  and  recovered  a  judgment  for 
$6,161.40  and  costs,  which  amount  plaintiff  now  seeks 
to  recover  over  from  defendant,  on  an  alleged  breach 
of  the  following  warranty  contained  in  the  cx)ntract 
under  which  defendant  constructed  the  said  tramway 
apparatus  and  equipment: 

**The  company  (defendant)  guarantees  the  appa- 
ratus and  equipment,  covered  by  this  agreement,  to  be 
free  from  imperfections  in  their  manufacture  for  a 
period  of  one  year  from  date  of  invoice.  Should  any 
such  defects  appear  within  that  time  traceable  to 
above  causes,  the  company  will  repair  or  replace  such 
defective  parts,  if  an  inspection  proves  the  claim. 
This  guarantee  also  covers  the  nmway  beam  against 
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rolling,  curling  or  buckling,  due  to  operation  of  mono- 
rail on  its  lower  flange.  ^ ' 

It  appears  from  the  evidence  that,  shortly  after  the 
plaintiff  began  to  operate  the  conveyor,  one  of  the 
rivet  heads  sheared  off  and  fell  to  the  ground,  when 
the  conveyor  passed  the  point  at  which  beam  B-20  was 
riveted  to  the  crossbeam  above,  and  after  an  inspec- 
tion thereof  by  plaintiff's  employees  the  rivet  was 
replaced.  Thereafter,  the  rivets  continued  to  shear  at 
this  point — sometimes  one  and  sometimes  two  at  a 
time — and  plaintiff  continued  to  operate  the  conveyor, 
after  replacing  them.  After  the  conveyor  had  been  in 
operation  for  about  six  weeks,  plaintiff  substituted 
three-fourths  inch  bolts  for  the  rivets.  However,  these 
too  proved  inadequate,  for  the  weight  of  the  conveyor 
caused  the  bolts  to  break  or  shear  from  time  to  time, 
as  had  the  rivets. 

No  complaint  was  ever  made  by  plaintiff  to  the  de- 
fendant, regarding  any  defect  in  the  construction  of 
the  tramway.  Some  diflSculty  was  experienced  with 
the  electrical  apparatus  in  the  conveyor,  and  defend- 
ant's electrician,  one  Rowlands,  was  sent  to  Cedar 
Bapidd  to  make  some  changes  in  the  motor.  On  this 
occasion  Duncan  informed  Rowlands  of  the  insecure 
beam  fastening ;  that  the  rivets  and  bolts  l^ad  sheared, 
and  that  they  came  near  having  a  serious  accident  a 
few  days  before;  that  he  (Duncan)  had  noticed  a  se- 
vere jar  as  the  conveyor  passed  that  point,  and  that 
upon*  investigation  he  discovered  that  two  of  the  bolts 
supporting  the  monorail  had  broken  off.  This  took 
place  shortly  after  the  substitution  by  plaintiff  of  bolts 
for  rivets. 

The  evidence  further  shows  that  Rowlands  then  took 
the  matter  up  with  one  Ford,  who  was  plaintiff's  chief 
engineer  and  whose  duty  it  was,  inter  alia,  to  look 
after  the  condition  of  the  runway  beam,  i.  e.,  the  mono- 
rail, and  informed  him  that  it  was  dangerous  to  oper- 
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ate  the  conveyor  over  it  in  that  condition;  whereupon 
Ford  stated  that  he  was  well  aware  of  the  necessity  of 
a  bracket  at  this  point,  and  referred  Rowlands  to  his 
(Ford's)  immediate  superior,  one  Martin,  who  was  the 
assistant  superintendent  of  the  plant,  for  permission 
to  make  the  bracket.  Rowlands  further  testified  that 
he  immediately  went  to  the  said  Martin  and  told  him 
substantially  what  he  had  already  stated  to  Ford,  and 
asked  Martin  to  authorize  the  making  of  such  a 
bracket;  that  ^artin  said  he  would  have  it  attended 
to;  that  subsequently  he  (Rowlands)  went  back  to 
Ford  and  discussed  with  him  the  manner  in  wbich  the 
bracket  should  be  made  and  put  up. 

The  evidence  also  shows  that  at  the  time  in  question 
plaintiff's  superintendent,  one  Green,  was  out  of  the 
city,  and  that  the  said  Martin  was  in  charge  of  the 
plant  during  Green's  absence;  that  the  said  Ford  took 
the  matter  up  with  Green  upon  the  latter 's  return,  but 
that  Green  refused  to  issue  an  order  to  make  the 
bracket  and  stated  it  was  **up  to  the  Sprague  Electric 
Company  to  fix  that." 

Rowlands  further  testified  that  at  the  time  in  ques- 
tion he  made  a  written  report  of  the  matter  to  the  de- 
fendant, wherein  he  stated  the  situation,  and  that  he 
had  arranged  to  have  plaintiff  make  a  bracket;  that 
he  sent  one  copy  thereof  to  defendant's  Chicago  and 
the  other  to  its  New  York  oflSce. 

The  testimony  of  Ford  was,  substantially,  a  cor- 
roboration of  Rowlands'  testimony,  and  also  showed 
that  the  cost  of  making  the  bracket  in  question  would 
have  been  approximately  $6,  and  that  plaintiff  had 
facilities  for  making  it. 

Pursuant  to  Green's  direction,  no  bracket  was  made, 
and  plaintiff  continued  to  operate  the  apparatus  in  its 
then  condition  until  the  date  of  the  accident,  without 
notifying  defendant  that  it  had  in  the  meantime  de- 
cided not  to  make  the  necessary  change,  or  that  it  was 
relying  upon  the  defendant  to  do  so. 


Chicago— FntST  District — Febbuaby,  1917.      429 

Cedar  Rapids  ft  I.  C.  Ry.  6  L.  Co.  v.  Sprague  E.  Co.,  203  111.  App.  424. 

Defendant  contends  that  upon  this  state  of  the  rec- 
ord plaintiff  cannot  recover  over  for  the  accident  in 
question. 

Prom  the  foregoing  it  clearly  appears  that,  prior  to 
the  fatal  accident,  plaintiff  had  knowledge  of  the  in- 
adequacy of  the  fastening  of  the  beam  at  the  point  in 
question,  and  fully  realized  the  danger  of  operating 
the  conveyor  while  in  such  condition;  that,  notwith- 
standing this  knowledge  on  its  part,  it  continued  to 
operate  the  conveyoi*  without  making  the  necessary 
changes  itself  or  notifying  defendant  to  do  so  under 
its  contract  of  warranty. 

The  rule,  that  a  party  may  recover  damages  caused 
by  defective  construction  of  property,  presupposes 
that  the  injured  party  has  used  reasonable  diligence  to 
protect  himself  from  avoidable  consequences,  after 
discovery  of  the  defect,  and  his  damages  are  therefore 
limited  to  such  expenses  as  he  could  not  have  avoided 
by  the  exercise  of  reasonable  care.  13  Cyc.  76 ;  Sedg- 
wick on  Damages  (8th  Ed.),  vol.  1,  p.  295,  and  cases 
there  cited. 

It  is  undisputed  that  the  apparatus  furnished  by  de- 
fendant was  defective  in  the  foregoing  respect,  and 
therefore  unsafe.  Plaintiff  knew  that  if  the  runway 
beam  gave  way  while  the  cage  was  passing  the  riveted 
end  of  beam.  B-20,  serious  consequences  would  follow ; 
and  plaintiff  was  fully  aware  that  by  supporting  the 
said  beam  with  an  iron  bracket,  in  place  of  rivets  or 
bolts,  the  danger  would  have  been  obviated.  Its  as- 
sistant superintendent  had  already  agreed  to  make  the 
necessary  alteration.  Yet,  in  the  face  of  this  situation, 
plaintiff's  superintendent  (Green),  upon  his  return  to 
the  city,  concluded  not  to  make  the  bracket,  and  stated 
that  he  would  look  to  defendant  to  remedy  this  defect, 
but  without  giving  defendant  notice  thereof. 

While  the  purchaser  of  a  warranted  article  may  rely 
upon  his  warranty  and  recover  damages  for  a  breach 
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thereof,  yet  where  such  warranted  article  proves  de- 
fective and  the  danger  of  its  continued  usage  becomes 
obvious  to  the  purchaser,  who  knowingly  continues  to 
use  it  without  remedying  the  defect,  he  does  so  at  his 
peril,  and  he  cannot,  in*  an  action  against  the  vendor 
for  breach  of  warranty,  recover  for  such  damages  as 
result  from  such  negligent  conduct  on  his  part.  {Mer- 
rimac  Chemical  Co.  v.  American  Tool  d  Machine  Co., 
192  Mass.  206,  78  N.  E.  419 ;  Razey  v.  J.  B.  Colt  Co., 
106  N.  Y.  App.  Div.  103,  94  N.  Y.  Supp.  59 ;  Uhlig  v. 
Bamum,  43  Neb.  584,  61  N.  W.  749.)  To  hold  other- 
wise would  be  to  construe  the  contract  of  warranty  as 
one  of  insurance. 

Plaintiff  makes  the  point  that  its  assistant  superin- 
tendent, Martin,  had  no  authority  to  agree  to  make  the 
bracket  in  question.  From  '&n  examination  of  the  evi- 
dence, ye  are  of  a  contrary  opinion,  for  it  is  clear  that, 
when  this  agreement  was  made,  Martin  was  in  charge 
of  plaintiff's  plant;  that  Q-reen  was  out  of  the  city  at 
the  time,  and  that  on  such  occasions  Martin  had  full 
authority  to  act  in  Green 's  stead. 

Plaintiff  had,  from  the  very  beginning,  replaced 
sheared  rivets  without  ever  notifying  defendant,  and 
had  afterwards  substituted  bolts  for  the  rivets,  also 
without  defendant's  knowledge.  When  these  too 
proved  inadequate,  and  Rowland's  attention  w^s  di- 
rected to  their  insufficiency  while  in  Cedar  Rapids,  he 
ftnmediately  took  the  matter  up  with  the  man  then  in 
charge  of  the  plant  (Martin),  explaining  to  him  the 
urgency  of  supporting  the  nmway  beam  with  a  bracket 
in  place  of  rivets  or  bolts,  and  Martin  assured  him  it 
would  be  attended  to.  Having  consented  to  this  ar- 
rangement, it  was  incumbent  upon  plaintiff  to  either 
carry  it  out  or  at  least  notify  defendant  that  it  had 
decided  to  annul  it,  and  that  it  would  require  defend- 
ant to  fulfil  its  warranty. 

But  even  in  the  absence  of  any  such  agreement,  it 
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was  plaintiflf 's  imperative  duty,  upon  discovery  of  the 
infirmity  in  the  beam  fastening,  to  either  make  the  nec- 
essary alteration — the  expense  of  which  would  have 
been  trifling — or  to  notify  defendant  to  do  so,  in  the 
meantime  discontinuing  the  use  of  the  conveyor  in  its 
unsafe  condition.  In  any  view  of  the  case,  there  can 
be  no  escape  from  the  conclusion  that  plaintiff  was 
flagrantly  careless  in  this  regard,  and  that  its  negli- 
gent conduct  was  the  proximate  cause  of  the  fatal  acci- 
dent. Manifestly,  therefore,  the  court  erred  in  direct- 
ing a  verdict  for  the  plaintiff  in  the  sum  of  $6,717.40, 
and  in  refusing  to  direct  a  verdict  for  the  defendant. 
Accordingly,  the  judgment  will  be  reversed. 

Reversed. 


Wood  Street  Planing  Mill  Company,  Appellant,  y.  In- 
dustrial Board  of  Illinois  et  al..  Appellees. 

Gen.  No.  21,941.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Harbt 
C  MoBAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1916.  Afl\rmed.  Opinion  filed  February  0, 
1917.    Certiorari  denied  by  Supr^ne  Court  (making  opinion  final). 


Statement  of  the  Case. 

Petition  by  Wood  Street  Planing  Mill  Company,  pe- 
titioner, against  J.  B.  Vaughn,  Peter  J.  An^sten  and 
Robert  Eadie,  Industrial  Board  of  Illinois,  for  a  writ 
of  certiorari  to  review  proceedings  before  that  Board 
under  the  Workmen's  Compensation  Act  [Cal.  HI. 
St  Supp.  1916,  If 5475(1)  et  seq.]j  wherein  an  award 
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of  $3,500  was  made  as  compensation  for  the  death  of 
one  Charles  Brichacek.  From  a  judgment  quashing 
the  writ  of  certiorari  and  dismissing  the  petition,  peti- 
tioner  appeals. 

John  A.  Bloomingston,  for  appellant. 

David  K.  Toite,  for  appellees. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  WoBKiCEN's  Compensation  Act,  $  13* — when  findings  of  In- 
dustrial Board  vHll  not  he  disturbed.  Where  the  evidence  hefore 
the  Industrial  Board  upon  which  an  award  was  based  was  con- 
flicting as  to  whether  the  deceased  was  engaged  in  the  course  of 
his  employment  when  he  was  killed,  but  was  sufficient  from  which 
to  reasonably  infer  that  he  was  then  so  employed,  held,  on  a  peti- 
tion for  a  writ  of  certiorari  to  review  such  award,  that  as  the 
statute  has  conferred  on  said  Board  the  sole  right  to  pass  upon 
questions  of  fact  and  the  credibility  of  witnesses,  the  Appellate 
Court  was  powerless  to  disturb  its  findings,  notwithstanding  the 
Board  attached  undue  weight  to  suspicious  circumstances. 

2.  WoBKMEN's  Compensation  Act,  §  12* — when  evidence  is  suffi- 
cient to  show  that  employee  was  killed  while  engaged  in  the  course 
of  his  employment.  In  proceedings  before  the  Industrial  Board 
under  the  Workmen's  Compensation  Act  [Cal.  111.  St  Supp.  1916, 
%  5475(1)  et  seq,],  to  recover  compensation  for  the  death  of  an 
employee,  evidence  held  sufficient  from  which  to  reasonably  infer 
that  the  deceased  was  when  killed  engaged  in  the  course  of  his 
employment  while  operating  a  ripsaw  in  his  employer's  planing 
milL 

•See  niinols  Notea  Divest,  Vols.  XI  to  XV.  and  CnmoUtiTe  Qnaiierlj,  Mine 
topic  and  lectlon  iiiuni>er. 


Chicago — Fibst  District — ^February,  1917.      433 

The  People  y.  La  Salle  Street  T.  ft  S.  Bk.,  203  111.  App.  433. 


The  People  of  the  State  of  Illinois  ex  rel.  James  J. 

Brady,  Auditor  of  Public  Accounts,  Appellee,  t. 

La  Salle  Street  Trust  &  Savings  Bank  et  al. 
In  re  Interyenlng  Petition   of   Wexford   Company, 

Appellant. 

Gen.  No.  21,954.     (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
0.  WiNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Affirmed.  Opinion  filed  February  9, 
1917.    Rehearing  denied  February  19,  1917. 

Statement  of  the  Case. 

Bill  by  the  People  of  the  State  of  Illinois  ex  rel. 
James  J.  Brady,  as  auditor  of  public  accounts,  com- 
plainant, against  La  Salle  Street  Trust  &  Savings 
Bank  and  others,  defendants,  Wexford  Company,  a 
corporation,  intervener,  to  dissolve  the  La  Salle  Street 
Trust  &  Savings  Bank  and  for  appointment  of  a  re- 
ceiver therefor.  From  an  order  dismissing  the  inter- 
vening petition,  the  petitioner  appeals. 

JoHK  M.  Duffy,  for  Wexford  Company. 

Hiram  T.  Gelbbrt  and  Charles  Lb  Roy  Brown,  for 
appellee. 

Mr.  Justice  McDonald  delivered  the  opinion  of  the 
conrt 

Abstract  of  the  Decision. 

EQurrr,  |  110* — when  petition  for  intervention  is  properly  dis- 
miised.  Where  a  party  petitioning  to  intervene  in  a  suit  failed  on 
the  hearing  of  his  petition  to  present  any  evidence  in  support 
thereof  or  to  apply  for  a  continuance  for  the  purpose  of  procuriiig 
the  testimony  of  a  witness  stated  by  him  to  be  material,  then 
absent  from  the  city,  held  that  there  was  no  error  in  dismissing 
such  petition. 

*8ee  nilnoto  Notes  IHsMt,  Vols.  XI  to  XY»  and  CnmnlailTo  Quarterly,  Mun€ 
tople  sad  ooetlon  aomber. 

Vol  CCIU  S8 
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White  Oak  Coal  Company,  Appellee,  t.  William  Foster 
Burns  and  Mrs.  Mary  F.  Burns,  Appellants. 

Gen.  No.  21,968.     (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Andbew 
D.  Webb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
February  9,  1917. 

Statement  of  the  Case. 

Action  in  assumpsit  by  White  Oak  Coal  Company,  a 
corporation,  plaintiff,  against  William  Foster  Bums 
and  Mary  F.  Bums,  defendants.  From  a  judgment  for 
plaintiff,  defendants  appeal. 

Gboegb  F.  Obt,  for  appellants. 

Adams,  Cbbws,  Bobb  &  Wbsoott,  for  appellee; 
Geobge  B.  McKibbin,  of  counsel. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 


* 


1.  Appeal  and  erbob,  |  1165* — voihat  rentaiiw  ^w  review  after 
striking  hill  of  exceptions  from  record.  Where  a  bill  of  exceptions 
is  stricken  from  the  record  there  remains  for  consideration  only 
such  points  as  the  common-law  record  presents  for  review. 

2.  Appearance,  {  8* — when  party  is  not  properly  before  court. 
Where  one  of  two  Joint  defendants  was  not  served  nor  his  appear^ 
ance  entered  except  as  agent  for  his  codefendant,  held  that  such 
defendant  was  not  properly  before  the  court,  and  that  no  valid 
judgment  could  be  entered  against  him,  notwithstanding  an  order 
denying  a  motion  to  file  an  additional  plea  recited  that  the  motion 
was  made  by  "defendants,"  as  the  word  "defendants*'  included  only 
those  defendants  who  had  been  served  or  entered  appearance. 

3.  Judgment,  S  199* — when  void  as  to  all  joint  defendants. 
Where  defendants  are  sued  Jointly,  a  judgment  which  is  void  as 
to  one  is  void  as  to  all. 

•Se«  lUinolB  Noten  Digest,  Vols.  XI  to  XV,  and  CnimiltJTe  Qnarlerlj,  mum* 
topic  mnd  tectloii  number. 
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Jolm  Pflester,  Appellee,  t.  Western  Union  Telegraph 

Company,  Appellant. 

Gen.  No.  22,057. 

L  Tblbobaphs  and  telephones,  I  31* — when  evidence  as  to  dam- 
ages  is  inadmiasible  as  "being  too  speculative.  In  an  action  to  re- 
oorer  damages  for  failure  to  deliver  a  telegram  ofTering  to  pay 
the  plaintiff  a  certain  salary,  held  that  the  plaintiffs  testimony 
that  had  the  telegram  been  delivered  he  would  have  accepted  such 
offer  was  too  speculative  and  conjectural  to  form  the  basis  of  a 
judgment  for  damages,  and  was  inadmissible. 

2.  Telegraphs  and  telephones,  {  37* — when  evidence  is  insuffi- 
cient to  sJww  that  sender  toould  have  accepted  offer  of  employment 
if  telegram  ?tad  hcen  promptly  delivered.  In  an  action  to  recover 
damages  because  of  failure  so  to  deliver  the  telegram,  evidence 
held  insufficient  to  support  plaintiff's  contention  that  he  would  have 
accepted  a  certain  telegraphic  offer  of  employment  had  the  tele- 
gram been  delivered  in  due  time. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed.  Opinion  filed  February 
9,  1917. 

West  &  Eckhabt,  for  appellant 
Gboboe  p.  Mebbiok,  for  appellee. 

Mb.  Justice  McDonald  delivered  the  opinion  of  the 
court. 

John  Pfiester,  plaintiff  below,  recovered  a  judgment 
for  $2,000  against  appellant,  the  Western  Union  Tele- 
graph Company,  for  failure  to  deliver  to  him  a  certain 
telegram. 

Plaintiff  was  a  professional  baseball  player,  em- 
ployed by  the  Chicago  League  Ball  Club.  On  May  3, 
1912,  he  was  notified  by  letter  that  his  services  were  no 

longer  required  by  that  club,  and  that  they  had  been 

.  —  ■  ■ — ■ 

•See  nUnols  Notes  Divest,  Vole.  XI  to  XV,  and  Camalatlve  Quarterly,  saine 
tople  and  leetlon  awnber. 
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released  to  the  Milwaukee  club  of  the  American  Asso- 
ciation, and  directed  that  plaintiff  report  to  the  latter 
club  at  once  for  duty.  Upon  receipt  thereof,  plaintiff 
went  to  the  Chicago  office  of  the  defendant  company 
and  sent  the  following  telegram  to  the  Milwaukee  club : 

**  Chicago,  111.,  May  3,  1912. 
'*Mr.  H.  Duffy, 
Ball  Park, 

Milwaukee,  Wis. 
"Will  pitch  for  you  at  three  thousand  per  season. 

Jack  Pfiesteb, 

4525  Washington  Blvd., 

Chicago,  111.''; 
to  which  the  Milwaukee  Club  replied  as  follows : 

"Milwaukee,  Wis.,  May  3,  1912. 

"Jack  Pfiester, 

4525  Washington  Blvd., 

Chicago,  111. 
Will  give  you  three  hundred  per  month. 

Hugh  Duffy." 

Defendant,  in  transmitting  the  latter  message  to  Chi- 
cago, erroneously  gave  plaintiff's  address  as  4526 
Washington  Boulevard,  and  owing  to  this  error  the 
said  telegram  was  not  delivered. 

It  appears  from  plaintiff's  testimony  that  on  May 
14,  1912,  he  inquired  at  the  Chicago  office  of  the  de- 
fendant regarding  the  telegram  from  the  Milwaukee 
club  which  he  was  expecting,  and  was  informed  that  a 
telegram  had  been  sent  him  from  Milwaukee  which, 
however,  had  not  been  delivered,  and  that  plaintiff 
might  see  a  copy  thereof  at  the  Cincinnati  office  of  the 
defendant.  Why  this  telegram  was  sent  to  the  Cincin- 
nati office  is  not  disclosed  by  the  record.  It  further 
appears  from  plaintiff's  testimony  that  on  the  follow- 
ing day  (May  15th)  he  went  to  Cincinnati  to  interview 
the  president  of  the  National  Commission  of  organized 
baseball,  and,  that  while  there,  called  at  the  office  of 


Chicago — First  District — February,  1917-      437 

Pflester  v.  Western  Union  Tel.  Co.,  203  111.  App.  435. 

—  —    -  -  -      -  -■- 

defendant,  where  he  was  shown  a  copy  of  the  telegrani 
in  question. 

It  will  be  seen,  by  reference  to  the  undelivered  tele- 
gram hereinabove  quoted,  that  the  Milwaukee  club 
rejected  plaintiff's  offer  to  pitch  '*at  three  thousand 
per  season,'*  and  made  a  counter  proposition  to  pay 
him  three  hundred  dollars  per  month,  which  would 
have  amounted  to  considerably  less  than  the  figure 
named  in  plaintiff's  telegram.  It  was  plaintiff's  con- 
tention that  he  would  have  accepted  this  counter  offer 
had  he  received  it,  and,  over  objection,  he  was  per- 
mitted so  to  testify.  His  claim  for  damages  rests 
entirely  upon  such  contention,  and  without  such 
testimony  on  his  part  there  was  no  proof  of  any  dam- 
age. 

While  the  admissibility  of  evidence  of  this  character 
has  never  been  directly  passed  upon  by  our  Supreme 
Court,  yet  both  reason  and  the  weight  of  authority 
reject  it  as  being  too  speculative  and  conjectural  to 
form  the  basis  of  a  judgment  for  damages.  It  was 
plaintiff's  mere  conclusion,  based  on  a  condition  which 
did  not  exist  at  the  time,  and  arrived  at  in  the  light  of 
events  which  had  subsequently  transpired.  The  evi- 
dence was  therefore  inadmissible.  Smith  v.  Western 
U.  Tel  Co.,  154  111.  App.  499 ;  Tully  v.  Western  U.  Tel. 
Co.,  141  111.  App.  312 ;  Western  U.  Tel.  Co.  v.  Fergu- 
son, 157  Ind.  64. 

But  plaintiff's  testimony  in  this  regard  is  refuted  by 
his  own  admitted  conduct,  for  the  evidence  shows  that, 
even  after  having  learned  on  May  15th  of  the  offer  in 
question,  he  made  no  effort  to  act  thereon  until  several 
weeks  later.  The  notice  of  May  3rd  from  the  Chicago 
club  expressly  stated  that  the  manager  of  the  Mil- 
waukee club  desired  him  to  report  for  duty  at  once. 
With  this  notice  was  inclosed  a  check  to  cover  plain- 
tiff^s  railroad  fare  to  Milwaukee.  The  baseball  season 
was  already  under  way  at  this  time,  and  the  Milwaukee 
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club  had  contracted  with  the  Chicago  club  for  plain- 
tiff's services  for  the  season.  Plaintiff  entered  into 
telegraphic  negotiations  with  the  Milwaukee  club  on 
the  very  day  he  received  notice  of  his  release  by  the 
Chicago  club.  There  can  be  no  question  that  plaintiff 
realized  the  necessity  for  prompt  action.  Neverthe- 
less, he  waited  from  May  15th  until  sometime  in  June 
before  acting  upon  the  offer  in  question.  Such  con- 
duct does  not  comport  with  plaintiff's  assertion  that 
he  would  have  accepted  said  offer  had  he  received  the 
telegram  in  due  time.  On  the  contrary,  it  bespeaks 
the  utmost  indifference  to  the  situation,  and  can  be 
reconciled  only  with  the  theory  that  plaintiff  for  the 
first  time  gave  serious  consideration  to  the  offer  of  the 
Milwaukee  club  when  he  reported  there  in  June.  His 
own  evidence,  therefore,  tended  to  show  that  he  would 
not  have  accepted  the  offer  in  question  on  May  3rd, 
had  he  received  the  telegram,  conveying  it,  in  due  time. 
On  this  state  of  the  record,  it  is  obvious  that  the  trial 
court  erred  in  denying  defendant's  motion  for  a  di- 
rected verdict    Hence,  the  judgment  will  be  reversed. 

Reversed. 
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lary  Kittier,  Administratrix,  Appellee,  t.  Chicago  & 
Western  Indiana  Railroad  Company,  Appellant. 

Oen.  No.  21,803.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mabcub 

A.  Kavanagh,  Judge*  presiding.     Heard  in  the  Branch  Appellate 

Court  at  the  October  term,  1915.    Affirmed.    Opinion  filed  February 

9,  1917.     Certiorari  denied   by   Supreme   Court    (making  opinion 
final). 


Statement  of  the  Case. 

Action  by  Mary  Kittier,  as  administratrix  of  the  es- 
tate of  Charles  P.  Kittier,  deceased,  plaintiff,  against 
Chicago  &  Western  Indiana  Railroad  Company,  Ches- 
apeake &  Ohio  Railway  Company  of  Indiana  and  Chi- 
cago City  Railway  Company,  defendants,  to  recover 
damages  for  alleged  wrongful  killing  of  the  deceased. 
From  a  verdict  and  judgment  against  the  Chicago  & 
Western  Indiana  Railroad  Company  and  assessing 
damages  of  plaintiff  at  $10,000,  and  finding  the  other 
defendants  not  guilty,  said  company  appeali?. 

WoBTH  E.  Caylob,  for  appellant. 

James  C.  McShanb,  for  appellee. 

Mb.  Justice  McGoobty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Kbguoeivce,  S  48* — when  is  proximate  cause  of  injury.  Negli- 
gence may  be  the  proximate  cause  of  an  injury  of  which  it  is  not 
the  sole  cause,  and  if  one  party's  negligence  concurred  with  some 
other  event,  other  than  the  fault  of  the  injured  party,  to  produce 
the  injury,  so  that  it  clearly  appears  that  but  for  such  negligence 
the  injury  would  not  have  happened,  and  both  circumstances  are 

•Bee  nilnolfl  Notes  Dlsest,  Vols.  XI  to  XV,  and  CiimiiJUitlTO  Quarterlj,  " 
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closely  connected  with  the  Injury  In  the  order  of  events,  such 
party  Is  responsible,  even  though  his  negligent  act  was  not  the 
nearest  cause  In  order  of  time.  * 

2.  Railboads,  S  738* — when  evidence  is  sufficient  to  sustain  flndr- 
ing  that  street  car  motomtan  is  not  guilty  of  contributory  negH- 
gence.  In  an  action  to  recover  damages  because  of  the  death  of 
a  street  car  motorman  who  was  killed  after  he  had  started  his  car 
forward  across  an  Intersecting  track  upon  a  signal  from  his  con- 
ductor  and  after  the  railroad  gates  were  raised,  evidence  heM 
sufficient  to  warrant  the  finding  of  the  Jury  that  the  deceased  was 
not  contributorlly  negligent. 

3.  Negligence,  $  74* — when  no  duty  exists  to  anticipate.  Antic- 
ipation of  negligence  in  another  is  not  a  duty  which  the  law  im- 
looses. 

4.  Railroads,  |  €25* — what  constitutes  implied  invitation  by 
gateman  for  street  car  motorman  to  cross  tracks.  When  a  railroad 
gateman  raises  his  gates  It  Is  an  Implied  Invitation  from  him  to 
a  waiting  motorman  on  a  street  car  on  an  intersecting  track  to 
proceed  to  cross  the  railroad  tracks. 

6.  Workmen's  Compensation  Act,  S  12* — when  refusal  of  instruc- 
tion as  to  unavailability  of  defenses  of  assumed  risk,  etc,  is  not  re- 
versible error.  In  an  action  against  three  defendants  to  recover 
damages  for  alleged  wrongful  killing,  held  not  reversible  error  to 
refuse  an  Instruction  requested  by  one  defendant  that  the  defenses 
of  assumed  risk,  fellow-servant  and  contributory  negligence  were 
not  available  to  a  codefendant,  the  employer,  found  not  guilty,  be^ 
cause  it  had  elected  not  to  come  under  the  Workmen's  Compensa- 
tion Act,  where  there  was  nothing  In  the  record  intimating  that 
such  defenses  were  not  available  as  to  such  codefendant  who  alone 
was  found  guilty. 

6.  Judgment,  {  217* — when  refusal  of  motion  in  arrest  of  judg- 
ment is  not  error.  The  mere  fact  that  the  declaration  In  an  action 
to  recover  damages  because  of  death  contains  in  each  count  two 
separate  causes  of  action,  one  against  one  defendant  under  the 
Workmen's  Compensation  Act  and  one  against  another  defendant 
under  the  Death  by  Wrongful  Act  Statute,  does  not  make  the 
refusal  of  motion  in  arrest  of  a  judgment  against  the  latter  de- 
fendant alone  erroneous. 

•See  nilnols  Notes  Diffent,  Vols.  XI  to  XT,  and  OnmiilatfTe  Quarterly, 
topic  and  seetion  number. 
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Sarah  Leyitan^  Appellee^  y.  Chicago  City  Railway  Com- 

pany.  Appellant. 

Oen.  No.  21,888.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hoii.  Richabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reveraed  &nd  remanded.  Opinion  filed 
February  9,  1917. 

4 

Statement  of  the  Case. 

Action  by  Sarah  Levitan^  plaintiff,  against  Chicago 
City  Railway  Company,  Chesapeake  &  Ohio  Railroad 
Company,  Chicago  &  Western  Indiana  Railroad  Com- 
pany and  Calumet  &  South  Chicago  Railway  Company, 
defendants,  to  recover  dlimages  for  injuries  sustained 
in  a  collision  between  a  street  car  and  a  train  of  the 
Chesapeake  &  Ohio  Railroad  Company  at  a  grade 
crossing.  The  action  was  dismissed  as  to  the  Chesa- 
peake &  Ohio  Railroad  Company  and  a  verdict  of  not 
guilty  was  rendered  as  to  the  Calumet  &  South  Chi- 
cago Railway  Company.  From  a  verdict  of  guilty  and 
judgment  against  the  remaining  defendant  and  assess- 
ment of  damages  at  $10,000,  the  Chicago  City  Railway 
Company  appeals. 

It  was  urged  by  defendant  that  the  trial  court  erred 
in  giving  the  following  instruction : 

*  *  The  plaintiff  is  not  bound  to  prove  her  case  beyond 
a  reasonable  doubt,  but  is  only  bound  to  prove  it  by  the 
preponderance  of  the  evidence.  The  court  instructs 
the  jury  that  while,  as  a  matter  of  law,  the  burden  of 
proof  is  upon  the  plaintiff,  and  it  is  for  her  to  prove 
her  case  by  a  preponderance  of  the  evidence,  still  if  the 
jury  find  that  the  evidence  bearing  upon  the  plaintiff's 
case  preponderates  in  her  favor,  although  but  slightly, 
it  would  be  sufficient  for  the  jury  to  find  the  issues  in 
her  favor.*' 
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It  was  also  urged  that  the  court  erred  in  giving  the 
following  instruction  as  to  the  measure  of  damages : 

*'If  from  the  evidence  and  under  the  instructions  of 
the  court  the  jury  find  for  the  plaintiff  then  the  jury 
will  be  required  to  determine  the  amount  of  her  dam- 
ages. In  determining  the  amount  of  damages  the 
plaintiff  is  entitled  to  recover  in  this  case,  if  any,  the 
jury  have  a  right  to,  and  they  should  take  into  con- 
sideration all  the  facts -and  circumstances  as  shown  by 
the  evidence  before  them,  the  nature  and  extent  of 
plaintiff  ^s  physical  injuries,  if  any,  so  far  as  the  same 
are  shown  by  the  evidence  to  be  the  direct  result  of 
the  alleged  accident,  her  suffering,  if  any,  resulting 
from  such  physical  injuries,  if  any,  and  such  future 
suffering,  if  any,  as  the  jury  mav  believe  from  the  evi- 
dence she  has  sustained  or  wilf  sustain  by  reason  of 
such  injuries;  her  loss  of  time  and  inability  to  work, 
if  any,  on  account  of  such  injuries,  and  the  jury  may 
find  for  her  such  sum  as  they  believe  from  the  evidence 
and  under  the  instructions  of  the  court  will  be  fair 
compensation  for  such  injuries,  if  any,  so  far  as  such 
damages  and  injuries,  if  an;^,,  are  alleged  in  the  decla- 
ration and  proved  on  the  trial,  and  it  is  not  necessary 
that  any  witness  should  express  an  opinion  as  to  the 
amount  of  such  damages. '  * 

This  case  arose  out  of  the  same  occurrence  as  the 
case  of  Kittier  v.  Chicago  <&  W.  I.  R.  Co.,  ante,  p.  439. 

Franklin  B.  Hussey  and  Chakles  Lb  Roy  Brown, 
for  appellant;  John  R.  Guilliams,  of  counsel. 

Edward  J.  Green  and  A.  H.  Ranes,  for  appellee; 
Harry  F.  Brewer,  of  counsel. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    iNSTBUonoNS,   §   87* — when  instruction  on  preponderance  of 
evidence  is  not  erroneous.     In  an  action  to  recover  damages  for 

•See  nilnols  Note*  Dlffest,  Vols.  XI  to  XV,  and  CmnoUtlTe  Quarterly, 
topic  and  ■ectlon  number. 
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personal  injuries,  an  instruction  that  the  burden  is  upon  the  plain- 
tiil  to  prove  his  case  by  a  preponderance  of  the  evidence  and  thai 
if  the  Jury  find  the  evidence  bearing  on  "plaintiff's  case"  prepon- 
derates in  his  favor  even  slightly  it  would  be  sufficient  to  find  the 
issues  in  his  favor,  held  not  objectionable  as  leaving  the  Jury  to 
determine  what  constitutes  "plaintiff's  case,"  regardless  of  whether 
that  case  was  alleged  in  the  declaration  or  not. 

2.  Damages,  §  207* — token  instruction  as  to  manner  of  arriving 
at  verdict  is  erroneous.  In  an  action  to  recover  damages  for  per- 
sonal injuries,  an  Instruction  as  to  measure  of  damages  which 
instructed:  the  Jury  to  consider  "all  of  the  facts  and  circumstances 
as  shown  by  the  evidence,"  held  objectionable,  and  the  giving  of 
same  reversible  error  where  the  damages  found  were  very  high 
and  apparently  excessive. 

3.  Damages,  S  24* — what  is  measure  of  for  loss  of  time  because 
of  injuries.  In  an  action  to  recover  damages  for  personal  injuries, 
the  eitent  of  recovery  for  loss  of  time  on  account  of  the  injuries 
would  be  the  value  of  the  person's  services  in  the  conduct  of  the 
business  then  engaged  in. 

4.  Damages,  §  207* — when  instruction  as  to  non-necessity  of  any 
loitness  expressing  an  opinion  as  to  the  amount  of,  is  erroneous. 
In  an  action  to  recover  damages  for  personal  injuries,  in  the  ab- 
sence of  specific  evidence  as  to  the  value  of  services  during  the 
time  lost  due  to  disability,  it  is  misleading  and  prejudicial  to  in- 
struct the  Jury  that  it  is  not  necessary  "that  any  witness  should 
express  an  opinion  as  to  the  amount  of  such  damages." 

5.  iNSTBUcnoNB — When  instruction  directing  a  verdict  is  erro- 
neous. An  instruction  which  directs  a  verdict  as  to  one  defendant 
but  prefaces  same  with  conditions  as  to  a  codefendant  having  no 
connection  with  the  directed  verdict  is  objectionable. 


•See  niinole  Note*  Dlseil,  Vol*.  XI  to  XV,  and  CnmolatlTe  Quarterly,  eame 
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Sarah  Leyltan,  Appellee,  y.  Chleago  &  Western  Indi- 
ana Railroad  Company,  Appellant. 

Gen.  No.  21,899.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabi> 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1915.  Reversed  and  remanded.  Opinion  filed 
February  9,  1917. 

Statement  of  the  Case. 

Action  by  Sarah  Levitan,  plaintiff,  against  Chicago 
&  Western  Indiana  Railroad  Company  and  Chicago 
City  Railway  Company,  defendants,  to  recover  dam- 
ages for  personal  injuries.  Case  was  consolidated  for 
hearing  with  the  case  of  Levitan  v.  Chicago  City  Ry. 
'  Co.,  ante,  p.  441. 

Worth  E.  Caylob,  for  appellant. 

Edward  J.  Gbebn  and  A.  H.  Rakes,  for  appellee; 
Harry  F.  Brewer,  of  counsel. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

Appeal  aitd  ebbob,  %  1803* — when  case  reversed  and  remanded  for 
new  trial.  Where  one  of  two  consolidated  cases  is  reversed  and 
remanded  for  new  trial,  the  same  action  must  be  taken  regardins 
the  other  case. 


•Bee  nilnol*  Notes  Dtseet.  Vols.  XI  to  XT.  and  OnmnUtfTe  <)iiarterl7, 
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Holmes  v.  City  of  Chicago,  203  111.  App.  445. 


J.  L.  Holmes,  Appellee,  t.  City  of  Chicago,  Appellant. 

Gen.  No.  21,957. 

1.  Municipal  oobpobations,  §  799* — when  icant  of  power  of  city 
to  employ  person  to  do  work  on  extension  of  waterworks  system 
WAUt  te  pleaded.  Where  the  commissioner  of  public  works  of  a 
dty  having  statutory  authority  to  construct  and  maintain  a  water- 
works system  employed  a  party  to  perform  certain  work  in  the 
extension  of  a  part  of  such  system  but  without  first  complying  with 
an  ordinance  of  the  city  requiring  prepayment  by  property  owners 
or  persons  desiring  the  extension  of  the  cost  thereof,  held  In  an 
action  to  recover  for  such  work  done  and  accepted  by  the  city,  to 
which  the  general  issue  only  was  pleaded,  that  such  employment 
was  within  the  general  scope  of  the  city's  authority  and  not  ultr^ 
vires,  and  that  the  obligation  could  only  be  avoided,  on  account 
of  the  city's  want  of  power,  by  plea  and  proof. 

2.  Municipal  cobpobations,  §  799* — what  capacity  city  acts  in 
constructing  and  operating  waterworks.  When  a  municipal  cor- 
poration undertakes  to  construct  and  operate  waterworks  it  does 
so  in  the  exercise  of  its  private  and  not  its  governmental  functions. 

3.  ESsTOPPEL,  §  65* — when  city  is  estopped  to  deny  validity  of 
contract  of  employment  on  toaterworks  system.  Where  a  city  con- 
structing and  operating  its  own  waterworks  accepts  the  benefit  of 
work  done  at  its  request  in  laying  water  pipes  and  extending  its 
waterworks  system,  it  is  estopped  from  denying  the  validity  of  its 
contract  of  employment  for  such  work. 

4.  Municipal  corporations,  §  1219* — when  party  doing  work  for 
My  may  recover  on  quantum  meruit  for  his  services.  A  party 
performing  work  for  a  city,  at  its  request,  upon  the  waterworks 
system  constructed  and  operated  by  it  may  recover  therefor  on 
the  basis  of  a  quantum  meruit  for  the  fair  value  of  the  work 
accepted  by  the  city,  in  the  absence  of  a  contract  between  the  par- 
ties. 

5.  Limitation  or  actions,  S  121* — when  defense  of  statute  may 
not  5e  raised.  A  defense  of  the  statute  of  limitations  cannot  be 
raised  for  the  first  time  on  appeal. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Ed- 
ward M.  Mangan,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1915.  Affirmed.  Opinion  filed 
February  9,  1917. 

♦See  Illinois  Notes  Di^vrt,  Vols.  XI  to  XV,  and  CumiiUitlve  Quarterly,  samo 
lople  and  soetion  number. 
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Samuel  A.  Ettelson  and  Richard  S.  Folsom,  for 
appellant. 

HiRSOH  &  Schwartz,  for  appellee;  Ulysses  S. 
Schwartz,  of  counsel. 

Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

The  City  of  Chicago  seeks  to  reverse  a  judgment  of 
$7,570.75,  rendered  against  it  for  work  perfonned  in 
1893  by  James  O'Laughlin,  under  the  supervision  and 
at  the  request  of  its  commissioner  of  public  works. 
This  work,  consisting  of  blasting  rock  for  a  trench  in 
which  to  lay  water  pipe,  was  accepted  by  the  city,  and 
such  trench  was  thereupon  and  has  continued  to  be 
used  by  the  city  for  that  purpose.  There  was  then  in 
force  and  eflfect  an  ordinance  of  the  City  of  Chicago, 
which  so  far  as  material  is  as  follows:  '*The  commis- 
sioner of  public  works  shall  extend  the  water  main 
only  where  the  owners  of  property  or  persons  desiring 
such  extensions  shall  advance  and  pay  into  the  city 
treasury  a  sum  of  money  equal  to  the  entire  cost 
thereof,  *  *  *  to  be  repaid  •  *  *  when  from 
the  surplus  of  the  net  income  from  the  water  rates  not 
otherwise  appropriated  or  pledged  there  is  in  the  city 
treasury  sufficient  money  therefor  *  *  *.'*  Said 
water  pipe  was  laid  without  the  advance  payment  re- 
quired by  said  ordinance.  Following  the  completion 
of  the  work  of  blasting,  a  certificate  was  issued  by  the 
city  to  0  'Laughlin  certifying,  in  substance,  that  he  had 
blasted  rock  amounting  to  $3,829  in  certain  streets  for 
the  purpose  of  laying  water  pipe,  which  amount  would 
be  refunded  to  him  (and  if  not  refunded  within  two 
years  would  thereafter  bear  interest)  from  any  money 
belonging  to  the  water  tax  fund  not  otherwise  appro- 
priated, whenever,  upon  survey,  it  was  shown  that  a 
revenue  from  frontage  water  rates  of  ten  cents  per 
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lineal  foot  was  being  derived  from  said  pipe. .  About 
six  years  thereafter,  viz.,  on  December  22,  1909,  plain- 
tiff, who  became  the  bona  fide  assignee  of  said  cer- 
tificate, was  notified  by  the  city  that  the  required 
revenue,  for  the  first  time,  was  being  derived  from 
said  pipe,  but  that  no  appropriation  would  be  available 
until  the  succeeding  month.  Later  the  city  refused 
payment  of  said  certificate  upon  the  ground  of  its  al- 
leged invalidity. 

The  case  proceeded  to  trial  upon  the  common  counts 
and  a  plea  of  the  general  issue.  The  city  interposed 
as  a  defense  upon  the  trial  (and  presents  the  same 
questions  here)  that  there  was  no  evidence:  (a)  of 
any  contract  entered  into  between  O'Laughlin  and  the 
city  to  do  said  work;  (b)  that  bids  on  the  work  (which 
amounted  to  more  iiian  $500)  were  called  for,  or  ad- 
vertised; (a)  that  an  appropriation  was  made;  and 
(d)  that  a  deposit  was  made  as  required  by  said  ordi- 
nance. 

The  city  had  the  power,  under  statutory  authority, 
to  construct  and  maintain  a  waterworks  system.  The 
employment  of  O'Laughlin  by  the  city  was  within  the 
general  scope  of  its  authority,  and  in  such  case  '*  where 
there  is  general  power  to  do  an  act,  if  tbe  authorities 
have  failed  to  take  the  requisite  steps  to  authorize  the 
act  in  the  particular  case,  it  must  plead  and  prove 
the  facts  which  render  the  particular  contract  illegal. 
The  obligation  is  not  ultra  vires,  as  being  beyond  the 
authority  conferred  upon  the  defendant  by  its  charter, 
and  if  it  seeks  to  avoid  the  obligation  on  account  of  its 
want  of  power,  it  must  make  good  its  defense  by  plea 
and  proof."  City  of  Chicago  v.  Peck,  196  HI.  260.  In 
the  instant  case  no  evidence  was  offered  by  the  city, 
and  the  only  plea  filed  by  it  was  that  of  the  general 
issue. 

The  case  of  the  Merchants  Loan  <&  Trust  Co.  v.  City 
of  Chicago,  182  111.  App.  298,  was  a  suit  upon  a  claim 
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evidenced  by  a  certificate  similar  to  the  one  in  ques- 
tion, except  such  certificate  was  for  money  loaned. 
Questions  similar  in  character  to  those  presented  here 
were  raised  in  that  case,  and  this  court  said:  "As  to 
all  other  objections  to  the  finding  that  the  city  was  lia- 
ble on  the  certificate  produced  in  evidence,  it  seems  to 
us  sufficient  to  say  that  there  is  no  sufficient  pleading 
by  the  city  under  which  they  can  be  considered. '  * 

It  is  admitted  that  the  city  by  accepting  the  benefits 
of  O'Laughlin's  work  is  estopped  from  denying  the 
validity  of  his  employment,  if,  in  laying  said  water 
pipe,  and  extending  its  system  of  waterworks,  it  was 
acting  in  its  private  cdpadty.  It  is  well  settled  that 
when  a  municipal  corporation  undertakes  to  construct 
and  operate  waterworks  it  does  so  in  the  exercise  of  its 
private  and  not  its  governmental  functions  ( Wagner  v. 
City  of  Rock  Island,  146  111.  139 ;  City  of  Litchfield  v. 
Litchfield  Water  Supply  Co.,  95  111.  App.  647) ;  and  it 
therefore  follows  that  the  city  in  the  instant  case  was 
acting  in  a  private  capacity,  and  having  accepted  the 
benefits  of  the  contract  is  estopped  from  denying  its 
validity.  City  of  Chicago  v.  Norton  Milling  Co.,  196 
lU.  580. 

Furthermore,  if  there  had  been  no  contract  between 
the  city  and  0  'Laughlin,  plaintiff  would  be  entitled  to 
recover  upon  the  basis  of  a  qttrantum  meruit  for  the 
fair  value  of  the  work  accepted  by  the  city.  Sexton  v. 
City  of  Chicago,  107  111.  323 ;  City  of  East  St.  Louis 
V.  East  St.  Louis  Gas  Light  <6  Coke  Co.,  98  HI.  415. 
It  is  urged  by  counsel  for  the  city  that,  even  if  plain- 
tiff were  otherwise  entitled  to  recover  upon  that 
ground,  he  is  barred  by  the  statute  of  limitations.  But 
that  defense  was  not  raised  below. 

The  propositions  of  law  presented  to  the  trial  court 
in  behalf  of  the  city  were  based  upon  the  same  theories 
of  law  presented  here,  and  were  properly  refused. 
For  the  reasons  herein  stated  the  judgment  of  the  Su- 
perior Court  will  be  affirmed. 

Affirmed. 
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Chicago  Ballway 8  Company,  Appellant,  t.  Selig  Morris, 
George  F.  Davie  and  Louis  Morris,  copartners, 
trading  as  S.  Morris  &  Company,  Appellees. 

Gen.  No.  21,980. 

L  Contracts,  |  175* — how  construed  when  containing  words  of 
doubtful  meaning.  In  construing  a  contract  containing  words  of 
doubtful  meaning,  such  contract  should  be  construed  in  the  light 
of  the  surrounding  circumstances  and  the  situation  of  the  parties. 

2.  Municipal  Coubt  or  Chicago,  §  13* — what  is  effect  of  motion 
to  strike  statement  of  claim  from  files.  A  motion  to  strike  from  the 
files  a  statement  of  claim  in  an  action  under  the  Municipal  Court 
Act  is  equivalent  to  a  demurrer,  and  admits  the  material  portions 
of  such  statement  to  be  true. 

3.  Contracts,  §  l%l*-i-when  construction  by  parties  governs. 
Where  the  terms  of  a  contract  are  uncertain  or  doubtful,  the  practi- 
cal construction  given  to  the  contract  by  the  parties  thereto  will 
govern. 

4.  Contracts,  §  187* — when  parties  presumed  to  have  contracted 
toith  reference  to  knowledge  of  subject  involved.  Parties  will  be 
presumed  to  have  contracted  with  reference*  to  the  knowledge  they 
then  had  on  the  subject  involved  in  the  contract. 

6.  Sales,  §  15* — when  not  void  for  uncertainty  -or  want  of 
fMUuality.  Where  a  party  proposed  to  buy  scrap  iron  to  be  taken 
fnnn  a  street  by  a  street  railway  company,  reserving  to  the  com- 
pany the  right  to  retain  whatever  portion  ".it  may  consider  neces- 
sary," and  the  company  accepted  the  proposal,  and  thereafter  such 
party  hauled  away  a  large  quantity  of  the  iron  and  the  company 
tendered  all  of  the  material  it  had  removed  on  a  certain  street, 
held  that  the  contract  was  not  shown  to  be  void  for  uncertainty 
or  want  of  mutuality  in  an  action  to  recover  damages  for  breach 
of  the  contract  by  reason  of  such  party's  refusal  to  receive  and 
pay  for  such  tendered  material. 

6.  Sales,  S  17* — when  promise  to  purchase  is  not  without  con- 
sideration. Where  one  party  by  accepting  another  party's  proposal 
to  buy  a  quantity  of  scrap  iron  parted  with  the  right  to  sell  else- 
where and  bound  himself  to  cut  the  material  at  his  own  expense 
into  certain  lengths,  held  that  the  other  party's  promise  to  pur- 
chase was  not  without  consideration. 

7.  Contracts,  |  173* — when  construction  which  will  uphold 
should   he  adopted.     Where  an  instrument  is  susceptible  of  two 
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conflicting  constructions,  one  imputing  bad  faith  or  fraud  to  one 
of  the  parties  to  the  instrument,  the  other  not,  the  latter  construc- 
tion should  be  adopted. 

8.  MUNICIPAL  CouBT  OP  CHICAGO,  {  13* — wJicn  statement  of  claim 
sufficient  on  motion  to  strike.  That  a  statement  of  claim,  under 
the  Municipal  Court  Act,  enumerates  some  items  which  are  not 
recoverable  if  true  does  not  render  it  obnoxiojis  16  a  motion  to 
strike  equivalent  to  a  general  demurrer. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1915.  Reversed  and  remanded.  Opinion 
filed  February  9,  1917.    Rehearing  denied  February  19,  1917. 

Statement  by  the  Court.  This  was  an  action  for 
damages  for  breach  of  contract.  Plaintiff  (appellant) 
at  the  time  in  question  and  for  a  long  time  prior 
thereto  was  engaged  in  reconstructing  its  railway  sys- 
tem in  the  City  of  Chicago.  Defendants  (appellees), 
who  were  dealers  in  scrap  iron,  made  the  following 
proposal  to  plaintiff : 

**  Chicago,  April  23,  1913. 
**We  are  pleased  to  offer  the  following  prices  on 
scrap  material  to  be  taken  out  of  the  streets : 

Girder  rails,  11.75  Gross  ton. 

Slot  rails,  11.75      '' 

Crossings  and  switches,  10.25      ** 

Cast  iron,  14.00      '' 

Sheet  iron,  9.00      " 

Miscellaneous  scrap,  11.25      ** 

^*We  to  haul  as  per  instructions  from  the  Chicago 
Railways  Company. 

*'The  Chicago  Railways  Company  reserves  the  right 
to  retain  whatever  portion  of  the  scrap  material  it 
may  consider  necessary. 

**A11  rails  to  be  cut  by  the  Chicago  Railways  Com- 
pany at  their  expense  in  not  over  30'  lengths  and  all 
cast  welded  joints  to  be  included  in  the  weight  of  the 
rails. 

**Each  load  to  be  weighed  on  Chicago  Railways 
Company's  scales  if  convenient,  or  on  a  public  scale 

*S«e  llHnnU  Notes  Direst,  Vols.  XJ  to  XV.  and  CvmnlAtlve  QuaKerijr,  mm» 
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and  tickets  furnished  daily  showing  the  gross,  tare  and 
net  weight  of  each  load  and  kind  of  material. 

"The  above  price  to  cover  all  scrap  material  re- 
moved in  connection  with  track  work  from  April  2nd 
to  December  31st,  1913. 

Yours  truly, 

S.  Morris  &  Company, 
By  L.  Morris. 
"0.  K.  J.  F.  E.  5/2/13. 

K.  H.  B. 

"Accepted:  Chicago  Railways  Company, 
By  J.  M.  Roach,  president. ' ' 
Plaintiff  in  its  second  amended  statement  of  claim  al- 
leged that  defendants  for  several  years  prior  thereto 
had  purchased  from  plaintiff  large  quantities  of  ma- 
terial of  the  kind  described  in  said  proposal;  that  at 
the  time  said  contract  was  entered  into  defendants 
knew  that  plaintiff  was  removing  from  the  streets 
large  quantities  of  material  and  was  selling  all  of 
same  that  plaintiff  might  not  need,  and  that  defendants 
knew  that  plaintiff  only  retained  a  small  quantity 
which  might  be  necessary  for  reuse ;  that  in  pursuance 
to  said  proposal,  defendants  began  to  remove  large 
quantities  of  said  scrap  material,  and  continued  to  do 
so,  so  long  as  profitable  to  them ;  that  on  or  about  No- 
vember 1, 1913,  during  the  period  covered  by  said  pro- 
posal, plaintiff  had  removed  from  Montrose  avenue  a 
large  amount  of  said  scrap  iron^  including  rails  cut 
at  plaintiff's  expense,  in  not  to  exceed  thirty-foot 
lengths,  and  thereupon  notified  defendants  to  take  and 
pay  for  same  as  agreed,  which  defendants  refused  to 
do  by  reason  of  a  decline  in  the  prices  thereof,  and 
that  plaintiff  was  thereby  damaged  in  the  sum  of 
$2,479.45.  Upon  motion  of  defendants,  said  statement 
of  claim  was  stricken  from  the  files  on  the  ground  that 
it  was  insuflScient  in  law  for  plaintiff  to  maintain  its 
action,  and  the  suit  dismissed  at  plaintiff's  costs. 

John  W.  Walsh  and  Frank  L.  Kriete,  for  appel- 
lant ;  W.  W.  GuBLEY  and  J.  R.  Guilliams,  of  counsel. 
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Benjamin  B.  Morbis,  for  appellees. 

Mb.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

The  principal  question  presented  by  this  appeal  for 
our  determination  is  whether  the  contract  in  question 
is  void  for  want  of  mutuality  or  uncertainty  because 
of  the  following  provision:  **The  Chicago  Railways 
Company  reserves  the  right  to  retain  whatever  por- 
tion of  the  scrap  material  it  may  consider  necessary." 
The  foregoing  was  the  only  limitation  upon  plaintiff's 
(The  Chicago  Railway s  Co.'s)  absolute  duty  under  de- 
fendants '  proposal  of  purchase,  and  plaintiff 's  accept- 
ance thereof,  to  sell  to  defendants  all  of  its  scrap 
material  which  it  would  remove  from  the  streets  dur- 
ing the  period  specified  in  said  proposal.  If  plaintiff 
had  sold  such  scrap  material  to  another,  it  would  have 
breached  its  contract  with  defendants,  and  the  latter 
could  have  maintained  an  action  for  such  breach.  On 
the  other  hand,  defendants  became  bound  to  take  all  of 
the  scrap  material  which  plaintiff  might  not  consider 
necessary  to  retain,  a^d,  therefore,  the  contract  was 
mutually  obligatory,  provided  the  amount  of  such 
scrap  material  was  reasonably  determinable. 

In  construing  a  contract  containing  words  of  doubt- 
ful meaning,  such  contract  should  be  construed  in  the 
light  of  the  surrounding  circumstances  and  the  situa- 
tion of  the  parties.  Pefendants*  motion  to  strike  is 
equivalent  to  a  demurrer,  thereby  admitting  plaintiff's 
statement  of  claim  (so  far  as  material)  to  be  true.  In 
legal  effect  it  is  therefore  admitted  that  defendants, 
when  they  made  such  proposal  of  purchase,  knew, 
through  a  long  course  of  similar  business  dealings  with 
plaintiff,  that  the  latter  only  retained  a  small  quantity 
of  such  scrap,  which  was  for  reuse  in  reconstructing 
its  street  railway  system.  The  parties  will  be  pre- 
sumed to  have  contracted  with  reference  to  the  knowl- 
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edge  they  then  had  upon  that  subject.  The  intent  of 
the  parties  must  also  be  gathered  from  the  practical 
construction  given  by  them  to  the  contract.  **When 
the  terms  of  a  written  agreement  are  in  any  respect 
uncertain  or  doubtful  and  the  contracting  parties  by 
their  own  conduct  have  placed  a  construction  upon  the 
provisions  of  such  contract  which  is  reasonable,  such 
construction  will  be  adopted  by  the  court,  and  evidence 
of  acts  showing  a  practical  construction  of  the  instru- 
ment by  the  parties  themselves  is  admissible. '  *  Gillett 
v.  Ted,  272  111.  106,  114. 

The  statement  of  claim  alleges  that  defendants, 
after  said  proposal  was  accepted  by  plaintiflF,  began  to 
haul  away  large  quantities  pf  the  scrap  removed  from 
the  streets  by  plaintiflF,  and  continued  to  do  so  for  sev- 
eral months.  Furthermore,  on  or  about  November  1, 
1913  (during  the  period  covered  by  the  proposal), 
plaintiff  tendered  to  defendants  cUl  of  the  material 
which  it  had  removed  from  its  tracks  on  Montrose  ave- 
nue. This  indicates  that  at  the  time  such  proposal 
was  made  and  accepted,  the  parties  had  in  mind  not 
only  the  purchase  and  sale  of  all  of  such  scrap  mate- 
rial, not  required  by  plaintiflF,.  but  that  plaintiflF 's  re- 
quirements or  needs  were  approximately  ascertainable 
by  defendants.  Hence  the  contract  was  not  void  for 
uncertainty.  Nor  was  it  void  for  want  of  mutuality. 
National  Furnace  Co.  v.  Keystone  Mfg.  Co.,  110  lU. 
427;  Min/nesota  Lumber  Co.  v.  Whitebrea^t  Coal  Co., 
160  111.  85;  Burgess  Sulphite  Fibre  Co.  v.  Broomfield, 
180  Mass.  283,  62  N.  E.  367.  As  said  in  Clark  on  Con- 
tracts (Hornbook  Series)  p.  171: 

'*If  a  person  agrees  to  buy,  and  another  person  to 
sell,  all  the  supplies  of  a  certain  kind  the  former  'may 
need,'  or  that  the  latter  *may  have  to  sell,'  there  is  no 
want  of  mutuality,  and  the  contract  is  binding.  One 
of  the  parties  binds  himself  absolutely  to  take  all  the 
supplies  he  may  need,  not  merely  to  take  what  sup- 
plies he  may  choose  to  take;  and  the  other  binds 
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himself  absolutely  to  sell  all  he  may  have  to  dispose 
of;  and  each  promise  is  a  consideration  for  the  other. 
They  differ  from  options,  for,  if  there  are  any  supplies 
needed,  they  must  be  bought,  and  if  there  are  any  to 
be  sold,  they  must  be  delivered. ' ' 

The  cases  relied  upon  by  defendants  are  clearly  dis- 
tinguishable from  the  case  at  bar. 

Defendants'  counsel  urge  that  there  was  no  consid- 
eration gi^en  by  plaintiff.  The  latter,  by  its  accept- 
ance of  defendants '  proposal,  not  only  parted  with  the 
right  to  sell  its  scrap  material  elsewhere,  but  also  obli- 
gated itself  to  cut  the  rails  at  its  own  expense,  in  not 
to  exceed  thirty-foot  lengths.  It  cannot  be  maintained 
therefore  that  defendants'  promise  to  purchase  is 
without  consideration.  In  the  case  of  Burgess  Svl- 
phite  Fibre  Co.  v.  Broomfield,  supra,  a  proposal  and 
acceptance  similar  to  the  one  in  question  was  under 
consideration  and  the  court  said:  **The  contract  is 
not  lacking  in  mutuality  because  the  amount  of  iron  to 
be  removed  is  not  defined.  It  is  enough  that  the  plain- 
tiff came  under  some  obligation  to  the  defendants.  // 
he  did,  there  is  a  consideration  for  their  promise.  The 
extent  of  the  plaintiff's  obligation  is  not  material." 

It  is  further  alleged  iii  the  statement  of  claim  that 
from  April  2,  1913,  to  November  1,  1913,  both  parties 
recognized  the  contract  as  valid  and  acted  under  it, 
and  that  not  until  plaintiff  had  fully  performed  all 
that  was  required  of  it  did  defendants  refuse  to  com- 
ply with  the  terms  of  the  contract.  ''Where  an  in- 
strument is  susceptible  of  two  conflicting  construc- 
tions, one  of  which  imputes  bad  faith  or  fraud  to  one 
of  the  parties,  and  the  other  does  not,  the  latter  con- 
struction should  be  adopted."    9  Cyc.  587. 

It  is  also  urged  by  defendants  that  certain  aver- 
ments in  plaintiff's  statement  of  claim  relative  to 
damages  claimed  are  defectively  stated.  ''That  the 
statement  of  claim  contained  among  the  items  of  dam- 
ages enumerated  some  which  were  unrecoverable,  if  it 
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be  true,  did  not  render  it  obnoxious  to  an  equivalent 
to  *a  general  demurrer'  in  the  'motion  to  strike.'  " 
Midler  v.  Bernstein,  183  111.  App.  154,  158. 

AVe  are  of  opinion,  for  the  reasons  herein  stated, 
that  the  statement  of  claim  set  forth  a  contract  that 
was  not  void  for  uncertainty  or  want  of  mutuality,  and 
that  the  trial  court  erred  in  striking  plaintiff's  second 
amended  statement  of  claim  from  the  files  and  in  dis- 
missing suit  at  plaintiff's  costs.  The  judgment  of  the 
Municipal  Court  is  therefore  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Emily  Scott,  Appellee,  y.  United  Order  of  Foresters, 

Appellant. 

Gen.  No.  22,005.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  J. 
Cooke,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1915.  Afllrmed.  Opinion  filed  February  9,  1917. 
Rehearing  denied  February  19,  1917. 

Statement  of  the  Case. 

Action  by  Emily  Scott,  plaintiff,  against  United  Or- 
der of  Foresters,  defendant,  to  recover  $1,000  on  a 
certificate  of  membership  in  defendant  Order  on  ac- 
count of  the  death  of  her  husband.  From  a  judgment 
for  plaintiff  for  $1,000  on  remittitur  of  $45,  defendant 
appeals. 

Fbank  F.  Abing,  for  appellant. 

HoYNE,  O'Connor  &  Irwin,  for  appellee. 
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Mr.  Justice  McGoorty  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insxtbance,  I  120* — when  interpretation  of  contract  favorable 
to  inaured  vHll  he  adopted.  If  a  contract  of  insurance  Is  suscep- 
tible of  two  interpretations,  that  one  will  be  adopted  which  is  most 
farorable  to  the  assured. 

2.  INSUBANCE,  §  747* — when  member  of  fraternal  insurance  asso- 
ciation is  hound  hy  constitutional  amendments  or  subsequently 
enacted  by-laws.  A  member  of  a  fraternal  insurance  association 
is  hound  by  constitutional  amendments  or  by-laws  enacted  after  his 
admission  to  the  association  which  impair  the  obligations  of  his 
contract  on  admission  injuriously  only  .when  he  in  express  terms 
agreed  to  be  so  bound,  and  in  the  absence  of  such  express  agree- 
ment his  contract  of  membership  cannot  be  impaired  by  subsequent 
changes  effected  by  the  association. 

3.  Insurance,  §  747* — when  member  of  fraternal  insurance  asso- 
ciation is  not  hound  hy  subsequently  enacted  by-law.  Where  a  bene- 
fit certificate  issued  and  delivered  to  a  member  of  a  fraternal  in- 
surance association  on  his  admission  provided  that  he  assented 
to  the  by-laws  of  the  association  "prescribed  from  time  to  time" 
by  the  association,  held  that  a  subsequent  by-law  of  the  association 
did  not  become  a  part  of  his  contract  of  insurance  and  that  he 
would  not  be  bound  by  it 
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Chicago  Hill  &  Lumber  Company  of  Cairo,  Appellee,  t. 
Mary  Boynton  Townsend,  Appellant. 

Gen.  No.  6,216. 

1.  Covenants,  i  2* — tohat  is  nature  of.  A  covenant  is  a  species 
of  express  contract 

2.  Pleading,  §  lh2*— when  defendant  mu9t  file  affidavit  of 
merits  with  plea.  Where  a  covenant  in  a  warranty  deed  provided 
that  the  warranty  should  be  for  a  specified  amount  and  that  the 
grantor  should  be  liable  to  the  grantee  for  such  amount,  in  the 
event  of  a  breach  of  the  covenant,  for  interest  thereon,  taxes  paid 
and  for  a  reasonable  attorney's  fee  in  defending  any  suit  for  the 
lands  in  which  the  claimants  should  prevail  and  costs  of  such  suit, 
held  that  an  action  for  recovery  on  such  covenant  is  a  suit  on 
a  contract  for  the  payment  of  money  within  the  provisions  of 
section  55  of  the  Practice  Act  (J.  &  A.  H  8592),  requiring  the 
defendant  to  file  an  affidavit  of  merits  with  his  plea,  when  the 
plaintiff  attached  an  affidavit  of  his  claim  to  his  declaration. 

3.  Limitation  of  actions,  §  21* — when  cause  of  action  accrues 
for  breach  of  covenant  of  warranty.  Under  a  covenant  of  warranty 
contained  in  a  deed  of  real  estate  providing  that  the  grantor  should 
pay  a  specified  amount  for  all  of  the  land  which  should  be  lost 
to  the  grantee  in  consequence  of  a  breach  of  the  warranty,  held 
that  no  cause  of  action  would  accrue  on  such  covenant  until  the 
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grantee  was  actually  evicted  by  the  holder  of  the  paramount  title, 
and  that  the  statute  of  limitations  would  not  begin  to  run  until 
that  time. 

4.  Limitation  of  aotions,  §  9* — when  foreign  statute  U  in- 
applicahle  to  cause  of  action  arising  in  foreign  Btate,  Under  sec- 
tion 20  of  the  lUinois  Limitation  Act  (J.  &  A.  f  7215),  the  statute 
of  limitations  of  a  foreign  State  does  not  apply  to  a  cause  of 
action  arising  therein  unless  the  parties  were  nonresidents  of 
the  State  of  Illinois  at  the  time  the  cause  of  action  accrued. 

5.  Intebest,  §  47* — how  should  he  computed  on  contract  not 
providing  method  of  computation.  Where  a  contract  for  the  pay- 
ment of  money  contains  a  stipulation  for  the  recovery  of  interest 
but  does  not,  either  expressly  or  impliedly,  fix  a  time  from  which 
such  interest  is  to  be  computed,  the  interest  should  be  computed 
from  the  date  of  the  contract. 

6.  Covenants,  §  42* — what  damages  are  recoverable  for  breach 
6f  covenant  in  warranty  deed.  In  an  action  on  a  covenant  in  a 
warranty  deed  providing  that  the  grantor  should  be  liable  for  a 
specified  amount,  in  the  event  of  a  breach  of  the  warranty,  interest 
thereon,  taxes  paid  on  the  land,  and  a  reasonable  attorney's  fee 
in  defending  any  suit  for  the  lands  in  which  the  claimant  should 
prevail  and  costs  of  such  suit,  where  the  grantee  was  allowed 
in  such  a  suit  credit  for  such  taxes  paid  on  an  accounting  for 
timber  taken  by  him  from  the  land  and  charged  against  him  in 
such  suit,  held  that  such  accounting  for  the  timber  taken  was 
a  necessary  part  of  that  suit  and  its  defense,  and  that  the  grantee 
would  not  be  entitled  to  the  amount  of  such  taxes  paid  and  credited 
in  such  accounting  as  a  part  of  the  damages  to  be  recovered  in  such 
action  on  the  covenant;  and  that  the  grantee  would  be  entitled' 
to  recover  all  reasonable  attorney's  fees  and  the  entire  cost  in- 
curred in  the  defense  of  such  suit  both  before  and  after  it  was 
remanded  and  redocketed  by  order  of  the  Supreme  Court. 

7.  Interest,  §  7* — when  recoverable  upon  attorney's  fees  and 
costs  allowable  under  covenant  in  deed.  Interest  is  recoverable,  un- 
der Rev.  St.  sec.  2,  ch.  74  (J.  ft  A.  If  6691),  upon  reasonable 
attorney's  fees  and  costs  incurred  and  paid  in  defending  a  suit 
where  the  right  to  recover  such  fees  and  costs  is  based  upon  a 
covenant  in  a  deed. 

8.  Covenants — what  questions  are  for  court  when  defendant  is 
in  default.  Where  a  defendant  is  in  default,  in  an  action  on  a 
.covenant  in  a  deed,  the  only  question  for  the  court  is  as  to  the 
amount  of  the  plaintiff's  damages. 

9.  Set-off  and  recoupment,  §  8* — when  taxes  paid  by  a  grantor's 
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predeeeiSOTB  in  title  are  properly  matter  of  set-off  in  action  on 
covenant  of  toarranty.  In  an  action  by  a  grantee  against  hlB 
grantor  to  recover  on  a  covenant  of  warranty  for  a  breach  of  such 
covenant  providing  for  recovery  of  taxes  paid  by  the  grantee,  a 
recovery  by  the  grantor  for  taxes  paid  by  the  grantor's  predecessors 
in  title,  if  recoverable  at  all,  could  only  be  as  a  matter  of  defense 
under  a  plea  of  set-off. 

10.  Appeal  and  ebbob,  §  1810* — power  of  Appellate  Court  to 
render  final  judgment.  The  Appellate  Court  has  power,  on  an 
appeal,  to  render  such  Judgment  as  the  trial  court  should  have 
rendered. 

11.  Covenants,  |  37* — when  defendant  in  default  may  intro- 
duce evidence  to  reduce  amount  of  damages.  Where  a  defendant 
in  an  action  on  a  covenant  in  a  deed  is  in  default  and  thus  the 
only  question  for  the  court  is  the  amount  of  damages,  the  de- 
fendant may,  nevertheless,  introduce  evidence  to  reduce  the  amount 
of  damages,  but  not  by  way  of  set-off. 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the  Hon. 
Clinton  F.  Ibwin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  in  part  on  cross  errors,  and  judg- 
ment in  this  court.  Opinion  filed  April  26,  1916.  Rehearing 
denied  October  5,  1916. 

Montgomery,  Hart,  Smith  &  Steere,  for  appellant ; 
William  P.  MacCracken,  Jr.,  of  counsel. 

Knapp  &  Campbell,  for  appellee ;  John  E.  Cochran, 
of  counsel. 

Mr.  Justice  Niehaub  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  favor  of  the 
Chicago  Milling  &  Lumber  Company  of  Cairo,  appel- 
lee, for  $4,795,  in  an  action  of  covenant  rendered  in  the 
Circuit  Court  of  DeKalb  county  against  Mary  Boyn- 
ton  Townsend,  appellant. 

The  covenant,  which  forms  the  basis  of  recovery,  is 
a  part  of  a  warranty  deed  by  which  the  appellant  and 
nine  other  grantors  on  September  26,  1902,  conveyed 
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to  the  appellee  640  acres  of  timber  land  in  Mississippi 
connty,  Arkansas,  and  is  as  follows:  *'It  is  hereby 
agreed  that  this  warranty  shall  be  for  ten  dollars 
($10)  per  acre  upon  the  lands  hereby  conveyed  and,  in 
the  event  of  a  breach  hereof,  the  above  named  war- 
rantors shall  be  liable  to  the  said  Chicago  Mill  & 
Lnmber  Company  for  said  sum  of  ten  dollars  ($10) 
per  acre  for  such  lands  as  may  be  lost  to  said  Chicago 
Mill  &  Lumber  Company  by  a  breach  of  the  warranty 
herein,  together  with  interest  thereon  at  six  per  cent. 
(6%)  per  annum;  all  taxes  and  levee  taxes  that  may- 
have  been  paid  by  said  Chicago  Mill  &  Lumber  Com- 
pany, and  a  reasonable  attorneys'  fee  for  defending 
such  suit  or  suits  as  may  be  brought  by  claimants  for 
said  lands  in  all  suits  in  which  claimants  shall  prevail, 
together  with  the  costs  of  said  suit.'* 

The  suit  was  commenced  on  April  24,  1913,  against 
the  appellant,  Elmer  E.  Boynton  and  Frederick  B. 
Townsend,  who  were  all  parties  defendant  in  the  orig- 
inal declaration.  Afterwards,  the  appellee  dismissed 
the  case  as  to  the  defendants  Frederick  B.  Townsend 
and  Elmer  E.  Boynton,  and  by  leave  of  court  there- 
upon filed  an  amended  declaration  solely  against  the 
appellant.  The  amended  declaration  was  filed  Novem- 
ber 16,  1914,  and  was  supported  by  an  affidavit  of  the 
amount  due.  The  appellant  moved  to  strike  the  affida- 
vit of  appellee's  claim  from  the  files  upon  the  ground 
that  the  suit  was  not  upon  a  contract  for  the  payment 
of  money,  within  the  meaning  of  section  55  of  the  Prac- 
tice Act  (J.  &  A.  ^8592),  which  motion  the  court 
denied. 

The  appellant  then  filed  pleas  with  an  affidavit  of 
merits,  and  subsequently,  by  leave  of  court,  an 
amended  affidavit  of  merits  and  additional  pleas.  The 
pleas  filed  by  the  appellant  were  non  est  factum,  a  plea 
denying  all  the  allegations  of  the  amended  declaration 
with  the  exception  of  those  setting  forth  the  deed,  and 
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the  statutes  of  Arkansas,  and  a  plea  in  which  appellant 
set  up  repayment  of  taxes  to  appellee  by  the  Osceola 
Land  Company;  also  pleas  based  on  parts  of  the  Illi- 
nois statutes  of  limitations,  and  on  the  Arkansas  Limi- 
tation Act  by  which  actions  of  this  kind  are  barred 
within  five  years.  The  amended  aflSdavit  of  merits, 
which  the  appellant  filed  with  her  pleas,  is  as  follows : 
**  State  of  Illinois  I  gg 

County  of  Cook.j 

*'Wm.  P.  MacCracken,  Jr.,  being  first, duly  sworn, 
on  oath  says  that  he  is  one  of  the  attorneys  for  the 
defendant  in  the  above  entitled  cause  and  the  duly 
authorized  agent  of  the  defendant  in  this  behalf ;  that 
he  verily  believes  that  said  defendant  has  a  good  de- 
fense to  the  above  entitled  suit,  upon  the  merits,  to  the  * 
whole  of  the  plaintiff's  demand. 

*' Affiant  further  states  that  the  nature  of  defend- 
ant's said  defense  is  that  each  and  all  of  the  plaintiff's 
alleged  causes  of  action  are  barred  by  the  lapse  of 
time,  in  that  each  and  all  of  said  causes  of  action  arose 
in  the  State  of  Arkansas  and  that  by  the  laws  thereof 
an  action  thereon  cannot  be  maintained  by  reason  of 
the  lapse  of  time,  because  they  did  not,  nor  did  any  or 
either  of  them,  accrue  to  the  plaintiff  within  five  years 
next  before  the  date  of  the  filing  of  the  amended  decla- 
ration herein,  as  required  by  the  laws  of  the  State  of 
Arkansas ;  and  also  in  that  they  did  not,  nor  did  any 
or  either  of  them,  accrue  to  the  plaintiff  within  10 
years  next  before  the  commencement  of  this  suit,  be- 
cause at  the  time  of  the  giving  of  the  deed  in  plain- 
tiff's amended  declaration  mentioned,  the  said  Section 
Fourteen  (14),  in  Township  Fifteen  (15)  North, 
Bange  Eight  (8)  East,  located  in  Mississippi  County, 
Arkansas,  was  wild  and  unimproved  land,  and  that  the 
constructive  possession  of  said  land  was  in  one  A.  H. 
Chatfield,  who  was  the  owner  and  holder  of  the  legal 
title  thereto,  by  reason  of  which  fact  the  plaintiff 
herein  was  constructively  evicted  from  said  land  at  the 
date  of  the  giving  of  the  deed,  towit :  on  the  2Gth  day 
of  September,  A.  D.  1902,  which  date  was  more  than 
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10  years  next  before  the  commencement  of  this  suit. 

' '  B\irther  aflSant  saith  not. 

Wm.  P.  MacCracken,  Jr. 
''Subscribed  and  sworn  to  before  me  this  15th  day  of 
December,  A.  D.  1914.  Lorenzo  K.  Wood, 

(Seal)  Notary  Public.'* 

The  appellee  thereon  moved  to  strike  appellant's 
amended  affidavit  of  merits  from  the  files,  on  the 
ground  that  the  facts  therein  set  forth  did  not  con- 
stitute a  defense  to  the  appellee's  right  of  recovery, 
and  also  moved  to  strike  all  of  appellee's  pleas  from 
the  files  for  want  of  a  sufficient  affidavit  of  merits. 
The  court  sustained  appellee's  motion,  struck  the  ap- 
pellant's affidavit  of  merits  from  the  files,  and  the 
appellant's  pleas.  The  appellant  was  thereupon  de- 
faulted and  the  case  was  set  down  for  hearing  to 
assess  appellee's  damages. 

The  proof  shows  that  the  land  conveyed  by  the  deed 
was  located  in  the  State  of  Arkansas,  and  that  at  the 
time  of  the  conveyance  it  was  all  wild  and  uncultivated 
timber  land ;  that  appellee  took  possession  of  this  land 
in  May,  1904,  had  it  surveyed  and  the  comers  ascer- 
tained, as  established  by  Government  survey,  then  es- 
tablished logging  camps  and  built  structures  for 
housing  men,  horses  and  wagons,  tools  and  machinery. 
Appellee  also  built  a  railroad  track  across  the  land  to 
enable  it  to  cut  and  remove  the  standing  timber,  and 
was  engaged  in  removing  timber  from  the  land  about 
May  1,  1908,  when  it  was  evicted  by  a  decree  of  the 
Chancery  Court  of  Mississippi  county,  Arkansas. 

The  suit  to  dispossess  appellee  of  the  land  in  ques- 
tion was  commenced  August  4,  1904,  by  the  Osceola 
Land  Company,  which  claimed  to  have  the  legal  title. 
The  appellee  was  served  with  process  in  that  case,  ap- 
peared in  court  and  defended  the  suit,  relying  upon 
the  deed,  which  it  had  received  from  appellant  and 
her  cograntors,  to  establish  its  title.    The  Chancery 


Second  District — ^Apbil,  1916.  463 

Chicago  Mill  ft  Lumber  Co.  v.  Townsend,  203  111.  App.  457. 

Court  in  October,  1905,  entered  a  decree  dismissing 
the  complaint  of  the  Osceola  Land  Company  for  want 
of  equity,  and  finding  the  title  of  the  land  to  be  in  ap- 
pellee. The  Osceola  Land  Cpmpany,  however,  ap- 
pealed the  case  to  the  Supreme  Court  of  Arkansas, 
which  reversed  the  decree  of  the  Chancery  Court  and 
remanded  the  case  with  directions  to  enter  a  decree 
cancelling  the  deeds  under  which  appellee  claimed  its 
title,  and  quieting  the  title  of  the  Osceola  Land  Com- 
pany. It  also  remanded  the  case  for  further  proceed- 
ings for  the  purpose  of  taking  an  account  of  the  timber 
which  appellee  had  taken  from  the  land  during  its 
occupancy,  and  directed  that  the  taxes  paid  by  appellee 
and  its  predecessors  in  the  title  claimed,  which  were 
declared  to  be  a  lien  upon  the  land. 

The  remanded  case  was  redocketed  May  1,  1906,  in 
the  Chancery  Court,  and  a  decree  entered  pursuant  to 
the  direction  of  the  Supreme  Court,  and  then  referred 
to  a  special  master  to  take  proofs  and  report  as  to 
the  taxes  paid  by  appellee  subsequent  to  1902,  and  the 
taxes  paid  by  those  under  whom  appellee  claimed  title, 
giving  the  dates  and  amounts  of  the  payment  for  each 
year,  ^ith  interest  at  six  per  cent,  per  annum ;  also  to 
take  testimony  and  report  how  much  and  what  kind 
of  timber  was  cut  and  removed  by  appellee  from  the 
land,  and  the  value  thereof,  with  interest  on  the 
amount  of  the  value,  from  the  date  the  timber  was 
removed. 

The  master  took  the  evidence  under  the  reference 
and  on  March  10,  1909,  made  a  report  concerning  the 
matters  embraced  in  the  reference,  which  was  ap- 
proved by  the  court  and  a  decree  entered  against  the 
appellee  in  the  sum  of  $15,461,  and  all  costs,  including 
a  master's  fee  of  $500.  From  this  decree  the  appellee 
appealed  to  the  Supreme  Court  of  Arkansas  where  the 
decree  was  affirmed,  but  it  was  modified  by  reducing 
the  master's  fee  to  $250.  The  appellee  afterwards,  on 
April  2, 1910,  satisfied  this  decree  in  full. 
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The  ruling  of  the  court  striking  the  amended  affida  • 
vit  of  merits  from  the  files  and  the  pleas  filed  in  con- 
nection therewith  is  assigned  by  appellant  as  error, 
and  she  contends  that  this  action  is  not  a  suit  on  a  con- 
tract for  the  payment  of  money  an^  therefore  does  not 
come  within  the  provisions  of  section  55  of  the  Prac- 
tice Act,  whereby  the  plaintiff  in  a  suit  may  file  with 
his  declaration  an  affidavit  showing  the  nature  of  his 
demands,  and  the  amount  claimed  to  be  due  from  the 
defendant,  and  thereby  compel  the  defendant  to  file  an 
affidavit  of  merits  which  must  specify  the  nature  of  his 
defense,  and  show  that  he  has  a  good  defense  to  the 
whole  or  a  portion  of  the  plaintiff's  demand;  and  it  is 
further  contended  that  the  matters  which  are  set  up  in 
the  affidavit  of  merits  constituted  a  good  defense  to  the 
appellee's  demand. 

In  reference  to  the  first  question  raised,  it  may  be 
said  that  a  covenant  is  a  species  of  express  contract. 
(Vol.  2,  Chitty's  Blackstone,  126;  Clark  v.  Devoe,  124 
N.  Y.  120;  11  Cyc.  1042.)  And  the  covenant  involved 
in  this  case  expressly  provides  for  the  payment  of 
money  in  the  event  of  the  breach  thereof,  thus  coming: 
clearly  within  the  rule  laid  down  by  the  Supreme 
Court  in  Coursen  v.  Browning,  86  111.  57;  Mestling  v. 
Hughes,  89  111.  389;  Myers  v.  Shoneman,  90  111.  80. 
This  is  a  suit,  therefore,  based  upon  an  express  con- 
tract for  the  payment  of  money. 

The  appellant's  position  that  the  affidavit  contained 
matters  which  constituted  a  good  defense  to  appellee  *s 
demand  is  equally  untenable.  One  of  the  defenses  al- 
leged in  the  affidavit  is  that  the  action  was  barred  by 
the  ten-year  limitation  of  the  Illinois  act,  because  the 
land  conveyed  by  the  warranty  deed  in  question  was 
wild  and  uncultivated  land,  and  that  the  constructive 
possession  of  said  land  was  in  one  A.  H.  Chatfield,  who 
was  the  owner  and  holder  of  the  legal  title  thereto, 
by  reason  of  which  fact  the  appellee  was  constructively 
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evicted  from  the  land,  at  the  date  of  the  giving  of  the 
deed,  namely,  the  22nd  day  of  September  A.  D.  1902, 
which  date  was  more  than  ten  years  prior  to  the  com- 
mencement of  this  suit.  And  appellant  contends  in 
this  connection  that  **  where  land  is  unoccupied,  the 
possession  follows  the  legal  title  and  an  outstanding 
paramount  title  in  a  third  person  at  the  time  a  deed  is 
given,  carrying,  as  it  does,  possession  with  it,  amounts 
to  a  constructive  eviction,  and  there  is  a  breach  of  all 
the  covenants  of  warranty,  eo  instanti,  and  the  statute 
runs  from  the  date  of  the  deed.''  But  no  allegation 
appears  in  the  aflSdavit  from  which  the  inference  can 
be  legally  drawn  that  the  land  was  unoccupied;  that 
the  appellee  did  not  take  actual  possession  of  the  land 
after  the  execution  and  delivery  of  the  deed  in  ques- 
tion. In  the  absence  of  such  averment,  it  must  be  pre- 
sumed that  the  land  was  occupied,  and  that  appellee 
did  take  possession  of  the  land ;  as  the  evidence  shows 
it  did,  and  that  it  was  actually  evicted  therefrom  sub- 
sequently, that  is  to  say,  about  May  1,  1908.  No 
breach  of  the  covenant,  therefore,  occurred,  and  no 
cause  of  action  accrued  to  appellee  until  the  time  it 
was  actually  evicted  by  the  holder  of  the  paramount 
title,  and  it  could  not  have  maintained  suit  against  the 
grantors  until  that  time.  {Scott  v.  Kirkendall,  88  111. 
465;  Moore  v.  Vail,  17  111.  185;  Roberson  v,  Tippie,  126 
111.  App.  582.)  The  statute  of  limitations  did  not  begin 
to  run  until  the  cause  of  action  had  accrued  to  appel- 
lee.   {Davis  V.  Mwnie,  235  111.  620.) 

The  other  defense  specified  in  the  amended  affidavit 
of  merits  is  that  the  appellee's  action  was  barred  by 
lapse  of  time,  because  the  Statute  of  Limitations  of  the 
State  of  Arkansas  barred  actions  of  this  character 
after  the  lapse  of  five  years,  and  appellant  claims  that 
by  virtue  of  section  20  of  the  Illinois  Limitation  Act 
( J.  &  A.  ^  7215)  the  Arkansas  statute  applied.    It  is 

-well  settled,  however,  that  the  Arkansas  statute  of 
Vol.  coin  to 
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limitations  does  not  apply  unless  the  parties  were  non- 
residents of  Illinois  at  the  time  the  cause  of  action  ac- 
crued. This  is  the  construction  placed  upon  section  20 
of  the  Illinois  Act  by  the  courts  o^  review  in  this  State. 
{Dams  V.  Munie,  235  El.  620 ;  Wooley  v.  Yarnell,  142 
111.  442,  46  111.  App.  112 ;  Berry  v.  Krone,  46  111.  App. 
82;  Story  v.  Thompson,  36  lU.  App.  370.) 

There  is  no  averment  in  the  affidavit  that  the  appel- 
lant and  appellee  were  nonresidents  of  Illinois  at  the 
time  the  cause  of  action  accrued. 

For  the  reasons  stated,  the  trial  court  did  not  err  in 
striking  the  amended  affidavit  of  merits  and  appel- 
lant's pleas  from  the  files. 

Upon  the  hearing  for  the  assessment  of  damages, 
the  court  allowed  the  sum  of  $10  per  acre  for  the  640 
acres  of  land  conveyed  to  appellee,  and  six  p^r  cent, 
interest  on  the  total  sum  from  the  date  of  the  deed, 
September  26,  1902.  The  court  also  allowed  the 
amounts,  with  interest,  claimed  by  appellee  as  a  part 
of  the  cost  of  litigation  in  the  State  of  Arkansas,  but 
limited  the  cost  of  the  litigation,  and  attorneys'  fees 
which  appellee  had  incurred  and  paid,  to  the  items 
which  accrued  prior  to  the  redocketing  of  the  case  and 
the  reference  to  the  special  master  for  the  accounting 
for  timber  removed,  and  the  court  refused  to  allow  at- 
torneys'  fees  and  expenses  of  the  litigation  which 
appellee  had  incurred  and  paid  after  the  reference  to 
the  master.  The  court  also  refused  to  assess  as  dam- 
ages the  amount  of  the  general  and  levee  taxes  which 
appellee  had  paid,  and  for  which  appellee  had  already 
received  credit  in  the  accounting  before  the  master. 
And  the  refusal  of  the  court  to  allow  appellee  these 
additional  damages  claimed  is  assigned  as  cross  er- 
rors. 

The  court  allowed  the  appellant  a  set-off  of  $644  as 
a  credit  on  the  amount  of  appellee's  damages.  This 
set-off  was  the  sum  total  of  taxes  and  interest  ^ereon 
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which  had  been  paid  by  the  predecessors  of  appellee  in 
the  title  claimed.  The  amount  of  these  taxes  and  in- 
terest had  been  allowed  to  appellee  as  a  credit  on  the 
smn  found  to  be  due  for  the  timber  it  had  taken  from 
the  land  in  question.  The  allowance  of  this  set-oflf  is 
also  assigned  by  appellee  as  a  cross  error. 

We  are  of  opinion  that  the  court  did  not  err  in  al- 
lowing interest  on  the  sum  of  money  to  which  appellee 
became  entitled  under  the  terms  of  the  covenant  from 
the  date  of  the  deed  containing  the  covenant.  Where  a 
contract  for  the  payment  of  money  contains  a  stipula- 
tion for  the  recovery  of  interest  but  does  not,  either 
expressly  or  impliedly,  fix  a  time  from  which  such  in- 
terest is  to  be  computed,  the  interest  should  be  com- 
puted from  the  date  of  the  contract.  (22  Cyc.  1538; 
6  Am.  &  Eng.  Encyc.  of  Law,  1040;  Miller  v.  Cav- 
anaugh,  99  Ky.  377 ;  Graham  v.  Burgiss,  78  S.  C.  404, 
59  S.  E.  29;  Smith  v.  Goodlett,  92  Tenn.  230,  21  S.  W. 
106.) 

Considering  the  cross  errors  assigned  by  appellee, 
we  are  of  opinion  that  the  court  properly  refused  to 
allow  appellee,  as  a  part  of  the  damages  to  be  re- 
covered, the  amount  of  the  general  taxes  and  levee 
taxes  paid  by  it.  These  taxes  had  already  been  al- 
lowed to  the  appellee  in  the  accounting  before  the 
master  in  chancery  in  Arkansas,  as  a  credit  against  the 
amount  due  for  timber  taken  from  the  land  in  ques- 
tion, and  appellee  had  been  reimbursed  thereby  for  the 
taxes  so  paid,  and  they  were  no  longer  a  subsisting 
claim  against  the  appellant  at  the  time  its  damages 
were  assessed.  But  the  court  should  have  allowed  all 
reasonable  attorneys'  fees  and  the  entire  cost  of  the 
Arkansas  case,  which  the  appellee  had  incurred  and 
paid  in  the  defense  both  before  and  after  the  case 
had  been  remanded  and  redocketed  by  the  order  of  the 
Supreme  Court  of  Arkansas.  The  matter  of  account- 
ing was  a  part  of  the  case  involving  the  title  of  the 
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land,  which  appellee  had  to  defend  against.  Appellee 
had  removed  the  timber,  which  was  a  part  of  the  land, 
on  the  assumption  that  it  had  title  to  it  under  appel- 
lant's deed  and  warranty,  and  the  same  question  of  the 
title  was  involved  in  the  right  to  the  timber  as  to 
the  land  itself.  The  Osceola  Land  Company  having 
established  its  paramount  title  to  the  land  had  a  legal 
right  to  recover  the  timber  or  the  value  of  the  timber 
taken,  and  the  accounting  for  the  timber  taken  was  a 
part  of  the  suit  for  the  recovery  of  the  land  and  a 
necessary  part  of  the  defense  involved  in  the  case. 

The  right  to  recover  reasonable  attorneys'  fees  and 
the  cost  incurred  and  paid  by  appellee  in  the  Arkansas 
litigation  being  based  upon  an  instrument  in  writing, 
appellee  is  also  entitled  to  recover  interest  on  the  pay- 
ments made  in  that  regard,  at  the  rate  of  five  per  cent 
per  annum,  from  the  date  of  payment  under  section 
2,  chapter  74,  of  the  Revised  Statutes  (J.  &  A.  ^6691). 
Elgin,  J.  <t  E.  By.  Co.  v.  Northwestern  Nat.  Bank,  165 
HI.  App.  35;  A.  B.  Dick  Co.  v.  Sherwood  Letter  File 
Co.,  157  111.  325 ;  Holmes  v.  Stamlard  OU  Co.,  183  111. 
70;  People  v.  Pacific  Surety  Co.,  155  HI.  App.  586;  Le- 
man  v.  United  States  Fidelity  <&  Guaranty  Co.,  137  HL 
App.  258. 

We  are  of  opinion  that  the  trial  court  erred  in  allow- 
ing the  appellant  the  set-off  of  $644  on  account  of 
taxes  paid  by  appellee's  predecessors  in  title.  K  ap- 
pellant was  entitled  to  recover  for  this  claim,  which 
may  well  be  doubted,  it  could  not  do  so  except  as  a 
matter  of  defense  under  a  plea  of  set-off.  Appellant 
being  in  default,  however,  the  only  question  that  re- 
mained for  the  court  to  inquire  into  was  the  amount  of 
appellee's  damages.  {Town  of  South  Ottawa  v.  Fos- 
ter, 20  IlL  296;  Herrington  v.  Stevens,  26  Dl.  298; 
Sandoval  Zink  Co.  v.  Rale,  133  111.  App.  196.) 

While  appellant  had  a  right,  though  defaulted,  to  in- 
troduce evidence  tending  to  reduce  the  amount  of  dam- 
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ages  claimed,  she  was  not  entitled  to  introduce  evi- 
dence by  way  of  set-oflf.  {Barnes  v.  Sisson,  44  111. 
App.  327;  Jerseyville  Shoe  Mfg.  Co,  v.  Bell,  125  111. 
App.  496;  Sandoval  Zink  Co.  v.  Hale,  supra.)  It  is 
apparent,  therefore,  the  judgment  rendered  is  not  for 
the  proper  amount  of  damages  to  which  the  appellee 
is  entitled  and  is  partly  erroneous.  This  court  has 
power  to  render  such  a  judgment  as  the  trial  court 
should  have  rendered.  {Minnesota  Mut.  Life  Ins.  Co. 
V.  Welsh,  131  111.  App.  103;  Maofiistee  Lumber  Co.  v. 
Union  Nat.  Bank,  143  111.  490.) 


The  C.   D.   Boynton   Estate  and   Elmer  B.   Boynton,   together, 
have  paid   appellee   in    liquidation    of    Its    claim,    on    March    13, 

1914    1  6,666.66 ; 

and  the  trial  court  therefore  properly  took  the  date  of  this  pay- 
ment and  the  payment,  as  the  basis  for  the  adjustment  of  the 
damages. 

The  conrt  allowed  as  damages : 

$10.00  per  acre  for  the  610  acres  of  land |  6,400.00 

and  six  per  cent,  interest  on  |6,400  from  date  of  deed,  Sep- 
tember  26,    1902 4,402.18 

and  the  cost  of  litigation,  prior  to  remanding  and  redocket- 
ing  the  case,  May  1,  1008,  with  five  per  cent,  interest  from 
the  dat^  of  payment  of  the  various  Items,  to  March  13th 
1914 1,021.11 

Total 111,823.24 

To  this  should  be  added  the  following  additional  Items 
of  reasonable  attorneys'  fees  paid,  and  necessary  cost 
Incnrred  in  defense  of  the  Arkansas  case,   and  five  per  , 

cent.   Interest   from   the   date   of   payment   of   the   same 
to  March  13th  1914,  Yiz. : 
1908. 
(From  date  of  payment  to  March  13th,  1914) 

Sept.    26,  W.    C.    Gilberts    expenses |     5.00 

Interest    1.37 

Sept.    80.  M.    L.    Mathis,    expenses 3.26 

Interest     88 

Oct.      19,  W.  C.  Gilbert's  expenses 5.00 

Interest     1.35 

Nov.     30,  W.  J.   Lamb,  attorney,   expenses 26.00 

Interest    6.88 

1909. 

April    20,  Premium  on  appeal  bond 80.00 

Interest    19.49 

Sept.    30,  W.  J.  Lamb,  court  costs 11.50 

Interest    2.58 

1910. 

Jan.      31,  W.  C.  Gilbert's  expenses 25.00 

Interest    5.15 

Jan.      81,  W.   J.   Lamb,    printing  briefs 31.50 

Interest     6.49 

March  28,  Copy  of  opinion,  Ark.  Sup.  Court 1.50 

Interest    30 
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March  SI,  J.  C.  Coston,  court  costs : 

($80.50  of  a  total  of  $426.25  shown 
under  this  date  was  on  accoant  of 
costs,  first  appeal ;  and  the  trial  court 
allowed  the  $80.50,  thus  leaving  bal- 
ance of)    '. 346.76 

Interest    68.28 

March  31,  W.  C.  Gilbert's  expenses 10.00 

Interest     2.00 

April    80,  W.  J.  Lamb*8  fees  and  expenses 276.25 

Interest    53.44 

Jolj    ,30,  W.  J.  Lamb,  court  costs. •. 42.85 

Interest    A 7.75 

$  1,040.56 

Which  makes  the  total  amount  of  appellee's  damages.  

on  March  13,  1914 $12,863.80 

Deducting  from  this  sum  the  payment  of  $6,666.66  

made  by  C.  D.  Boynton  Estate  and  Elmer  E.  Boyn- 

ton,  leaves  a  balance  due  as  of  that  date  of $  6,197.14 

And  appellee  is  entitled  to  five  per  cent,  interest  on 

this  balance  from  the  date  of  the  adjustment,  March 

13,   1914,  to  the  date  of  the  Judgment  here,   which 

amounts  to  the  sum  of f      630.89 

and  this  should  be  added  to  the  above  balance.    The  ■ — ■ 

Judgment  entered  here,  therefore,  should  be  for. ...  f  6,828.03 

The  judgment  of  the  trial  court  is  therefore  re- 
versed in  part,  on  cross  errors,  and  it  is  ordered  that 
judgment  be  entered  in  this  court  in  favor  of  appellee 
against  the  appellant  for  $6,828.03. 
Steversed  in  part  on  cross  errors,  a/nd  judgtnent  in 
this  court. 
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Harry  E.  Jaryls^  Appellee,  t,  6.  &  J.  Coal  Company,  Ap- 
pellant. 

Gen.  No.  6,203.  (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon. 
Joe  a.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1915.  Affirmed.  Opinion  filed  May  9,  1916.  Rehearing 
denied  October  6,  1916. 

Statement  of  the  Case. 

Action  by  Harry  E.  Jarvis,  plaintiff,  against  G.  &  J. 
Coal  Company,  defendant,  to  recover  a  rental  of 
fifteen  dollars  per  year  for  the  years  ending  Jnly  22, 
1913,  1914  and  1915,  for  certain  coal  mining  rights  be- 
neath the  surface  of  certain  lands  pursuant  to  a  writ- 
ten lease.  From  a  judgment  for  plaintiff,  on  trial  by 
the  court  without  a  jury,  defendant  appeals. 

I.  I.  Hanna,  for  appellant. 

E.  A.  Gbeen,  for  appellee. 

Mb.  Pbesidinq  Justice  Dibell  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Lanblobd  awd  tenant,  {  33* — when  deacripHon  of  premises 
in  lease  is  not  erroneous.  Where  premises  intended  to  he  leased 
were  correctly,  completely  and  precisely  described  in  the  lease  by 
boundary  monuments,  held  that  the  lease  was  not  rendered  void 
by  a  purported  description  therein  also  of  the  lands  according 
to  legal   sectional   subdivisions   which   was   erroneous. 

2.  NoncE,  f  13* — when  possession  of  surface  of  land  is  notice 
of  rights  to  land  underneath  surface.  Possession  of  the  surface 
of  land  is  possession  also  of  the  land  underneath  the  surface, 
and  is  notice  to  every  one  of  the  rights  of  the  possessor. 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  Cvmiil«tlTe  qnarterlj,  samo 
topic  fMi4  PfctSon  number. 
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3.  CoBPOBATioirs,  {  175* — when  withdratoing  stockholder  may 
not  "buy  adverse  interest.  Where  certain  stockholders  in  a  cor- 
poration took  for  the  corporation  in  their  own  names  a  lease 
of  the  right  to  haul  coal  through  all  entries,  passages  and  open- 
ings in  certain  land,  which  lease  they  thereafter  assigned  to  the 
corporation,  held  that  one  of  such  stockholders  would  have  the 
right,  after  his  withdrawal  from  the  corporation,  to  buy  the 
lessor's  interest  in  the  lease  and  his  mining  rights  in  the  land, 
and  to  enforce  the  payment  of  rent  under  the  lease  against  the 
corporation  as  assignee  of  the  lessees  therein. 


Frank  H.  Hayes,  Administrator,  Appellee,  t.  Chicago^ 
Ottawa  &  Peoria  Railway  Company  and  Andrew 
Ward'  and  Joseph  Orr,  copartners,  trading  as  Ward 
&  Orr,  Appellants, 

Gen.  No.  6,186. 

1.  Masteb  Ain)  SERVANT,  {  856* — vjhen  relation  of  independent 
contractor  exists.  The  right  under  a  construction  contract  of  the 
party  for  whom  the  construction  is  to  be  done  to  forfeit  or  abro- 
gate the  contract  does  not  create  the  relation  of  master  and  servant 
between  the  parties,  nor  the  right  under  such  contract  of  such  party 
to  exercise  supervisory  control  over  the  character,  quality  and  quan- 
tity of  the  work  change  an  independent  contractor  into  such  party's 
servant 

2.  Mabteb  and  SEBVAiTT,  {  867* — when  relation  of  independent 
contractor  is  not  affected  by  control  of  work.  Where  a  construction 
contract  taken  as  a  whole  showed  there  was  no  intention  that  the 
party  for  whom  the  work  was  to  be  done  should  have  any  control 
over  the  contractor's  individual  employees  or  the  details  of  the 
work,  held  that  a  provision  in  the  contract  that  the  contractor 
should  carry  on  the  work  in  such  manner  and  at  such  time  and 
place  as  such  party  should  direct  would  not  take  from  the  contractor 
the  right  to  select,  direct  and  discharge  his  own  men,  and  would  not 
militate  against  his  independence  as  a  contractor. 

'  3.    Mabteb  and  servant,  §  856* — when  subcontractor  is  an  inde- 
pendent contractor.     Where  a  contract  for  the  construction  of  a 

•See  niinol*  Note*  Digest,  Vol*.  XI  to  XV,  and  CviiuilatiTo  <)iiarterljr. 
topic  aad  section  number. 
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railroad  provided  that  the  contractor  should  carry  on  the  work  in 
such  manner  and  at  such  time  and  place  as  the  railroad  company 
should  direct,  and  that  all  subcontracts  should  be  upon  the  same 
form,  terms  and  conditions  as  the  original  contract,  held,  in  an 
action  against  the  company,  the  original  contractor  and  a  subcon- 
tractor for  blasting  work  to  recover  damages  for  the  death  of  a 
party  by  reason  of  alleged  negligence  in  such  blasting,  that  the  sub- 
contractor was  an  independent  contractor,  and  neither  the  company 
nor  the  original  contractor  would  be  liable  for  negligence  by  the 
subcontractor's  employees. 

Appeal  from  the  Circuit  Court  of  Grundy  county;  the  Hon.  Sam- 
UKL  C.  Stough,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1915.  'Reversed  and  remanded.  Opinion  filed  August  10,  1916. 
Rehearing  denied  October  5,  1916. 

Duncan  &  0 'Conor,  Frank  M.  Cox  and  R.  J.  Fell- 
INGHAM,  for  appellants. 


J.  W.  Rausch,  for  appellee. 

Mr.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 

This  action  resulted  from  the  death  of  William 
Toungren,  who  was  struck  and  fatally  injured  by  a 
stump  which  was  blasted  out  of  a  borrow  pit  on  the 
right  of  way  of  the  Chicago,  Ottawa  &  Peoria  Railway 
Company  at  a  point  between  the  City  of  Morris  and 
the  Village  of  Seneca.  The  suit  as  originally  brought 
was  by  Frank  H.  Hayes,  as  administrator  of  the  estate 
of  William  Youngren,  and  against  the  Chicago,  Ot- 
tawa &  Peoria  Railway  Company  and  E.  S.  McMillan ; 
but  afterwards  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  and  Ward  &  Orr  were  also  made 
defendants,  and  two  additional  counts  to  the  declara- 
tion were  filed,  which  contain  the  charges  of  negli- 
gence upon  which  the  case  was  tried.  No  service  was 
had  upon  the  defendant  E.  S.  McMillan. 

At  the  time  of  his  injury  Youngren  was  looking 
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after  the  safety  and  repair  of  telegraph  wires,  which 
were  strung  on  poles  located  on  the  right  of  way  of  the 
Chicago,  Rock  Island  &  Pacific  Eailway  Company,  and 
adjacent  to  the  point  where  blasting  was  carried  on. 
The  first  of  the  two  additional  counts  charges  that 
the  Chicago,  Ottawa  &  Peoria  Eailway  Company  was 
possessed  of  a  certain  right  of  way  extending  from  the 
City  of  Ottawa  to  the  Village  of  Crotty  (also  known 
as  Seneca)  and  the  Chicago,  Ottawa  &  Peoria  Railway 
Company  and  Andrew  Ward  and  Joseph  Orr,  copart- 
ners as  Ward  &  Orr,  and  E.  S.  McMillan,  were,  on  the 
17th  of  October,  1909,  engaged  in  constructing  a  right 
of  way  roadbed ;  and,  in  order  to  carry  on  said  busi- 
ness, the  parties  defendant  owned,  were  possessed  of 
and  used  ordinary  drills  and  high  and  dangerous  explo- 
sive powders  and  dynamite  in  blasting  stumps,  rocks, 
stone  and  other  material;  and  that  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  on  the  date  men- 
tioned, owned,  possessed  and  controlled  a  certain  rail- 
way which  ran  contiguous  to  and  parallel  with  the  road- 
bed and  right  of  way  of  the  Chicago,  Ottawa  &  Peoria 
Railway  Company,  and  that  the  deceased,  William 
Youngren,  on  the  date  mentioned,  was  in  the  employ 
of  all  of  the  defendants,  and  while  in  such  employ  was 
rightfully  in  and  upon  the  right  of  way  and  roadbed 
of  the  Chicago,  Ottawa  &  Peoria  Railway  Company; 
that  the  defendants  used  great  quantities  of  dynamite 
and  that  in  the  ordinary  use  of  the  same,  when  ex- 
ploded and  discharged,  great  quantities  of  stamps, 
rocks,  stone  and  other  debris  would  be  discharged  and 
fly  in  all  directions,  all  of  which  was  well  known  to  the 
defendants ;  that  it  was  the  duty  of  the  defendants  to 
afford  and  provide  deceased  with  a  safe  place  while  he 
was  in  their  employ  where  he  might  safely  discharge 
his  work,  and  that  it  was  the  duty  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  to  warn  and  in- 
struct him  of  the  dangerous  and  perilous  position  in 
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vhich  he  was  placed  under  its  orders  and  directions, 
and  that  it  was  the  duty  of  the  Chicago,  Ottawa  & 
Peoria  Railway  Company  and  of  Andrew  Ward  and 
Joseph  Orr,  and  E.  S.  McMillan,  to  use  reasonable 
care  and  caution  to  warn  the  deceased,  who  might  then 
be  in  a  position  to  be  injured  by  the  explosion  of  dyna- 
mite, that  the  explosion  was  about  to  take  place;  and 
further  avers  that  while  the  deceased  was  in  the  exer- 
cise of  due  care  for  his  own  safety  in  discharging  the 
duties  imposed  upon  him  by  the  defendants,  without 
knowledge,  or. means  of  knowledge,  that  an  explosion 
was  about  -to  occur,  and  in  a  position  where  the  de- 
fendants knew  he  was  likely  to  be  injured,  without 
warning  him  that  an  explosion  was  about  to  take  place, 
or  giving  him  sufficient  time  to  escape  to  a  place  of 
safety,  the  defendants  carelessly  and  negligently  ex- 
ploded a  large  amount  of  dynamite,  towit,  twenty-five 
pounds,  which  explosion  caused  rocks,  stumps,  etc.,  to 
strike  and  injure  the  deceased  with  such  force  that  he 
was  killed. 

The  particular  negligence  charged  in  the  second  ad- 
ditional count  of  the  declaration  is  that,  in  the  prose- 
cution of  the  work  mentioned,  an  unnecessary  amount 
of  dynamite,  towit,  thirty-five  pounds,  was  used  by  the 
defendants,  and  that  the  deceased,  while  engrossed  in 
his  work  and  without  any  knowledge,  or  means  of 
knowledge,  that  a  great  and  unusual  amount  of  dyna- 
mite was  about  to  be  used,  the  defendants  without 
warning  the  deceased  of  the  great  and  unusual  amount 
of  dynamite  to  be  used,  and  without  giving  him  an 
opportunity,  before  exploding  the  dynamite,  to  get  to 
a  place  of  safety,  carelessly  and  negligently  exploded 
said  dynamite,  and  thereby  the  deceased  was  struck 
and  killed. 

The  proof  shows  that  the  Chicago,  Ottawa  &  Peoria 
Railway  Company  during  the  summer  and  fall  of  the 
year  1909  was  engaged  in  building  a  line  of  railroad 
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to  be  extended  from  Seneca,  in  LaSalle  county,  to  Mor- 
ris, in  Grundy  county;  that  the  Central  Illinois  Con- 
struction Company,  which  for  the  purposes  of  this  case 
is  admitted  to  be  the  same  company  as  the  Chicago, 
Ottawa  &  Peoria  Railway  Company,  let  contracts  for 
grading  on  the  right  6f  way  for  the  purpose  of  laying 
the  ties  and  railroad  track  on  this  extension;  that  on 
or  about  the  1st  of  June,  1909,  this  company  entered 
into  a  written  contract  with  Andrew  Ward  and  Joseph 
Orr,  as  copartners,  for  grading  the  roadbed  prepara- 
tory to  laying  the  superstructure,  the  work  to  be  fin- 
ished in  the  best  and  most  workmanlike  manner  and  in 
conformity  with  the  certain  specifications  and  condi- 
tions annexed  to  the  contract,  and  expressly  made  a 
part  thereof.  Ward  &  Orr  sublet  part  of  their  con- 
tract to  E.  S.  McMillan,  which  part  was  the  grading 
of  a  roadbed  for  a  distance  of  3,300  feet  between 
Seneca  and  Morris,  and  it  was  on  this  part  of  the 
right  of  way  which  McMillan  was  constructing  that 
the  deceased  received  the  injuries  from  which  he  died. 
The  original  contract  awarded  to  Ward  &  Orr  con- 
tained the  provision  that  all  subcontracts  should  be 
written  on  forms  identical  in  terms  and  provisions 
with  the  original  contract,  and  that  a  duplicate  and 
original  of  such  subcontract,  properly  executed  by  the 
parties,  should  be  delivered  to  the  chief  engineer  of  the 
company  after  his  written  assent  thereto  had  been  se- 
cured ;  and  it  also  contained  the  provision  that  the  con- 
tract should  not  be  assigned,  nor  any  portion  of  the 
work  subcontracted,  without  the  written  consent  of 
the  chief  engineer  of  the  company.  The  evidence  does 
not  show  that  in  letting  the  subcontract  to  McMillan 
these  provisions  in  the  original  contract  were  complied 
with;  but  the  subcontractor  was  performing  his  work 
under  a  verbal  contract  with  Ward  &  Orr  and  with 
the  knowledge,  acquiescence  and  consent  of  the  con- 
struction company,  and  it  must  be  assumed  from  the 
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evidence  that  the  work  performed  by  McMillan  was  to 
be  performed  on  the  basis  of  and  in  accordance  with 
the  terms  and  provisions  of  the  original  contract  be- 
tween the  construction  company  and  Ward  &  Orr. 

The  case  was  tried  by  jnry,  and  at  the  conclusion  of 
the  plaintiff's  evidence  the  court  directed  a  verdict  in 
favor  of  the  Chicago,  Eock  Island  &  Pacific  Eailway 
Company,  then  the  case  was  afterwards  submitted  to 
the  jury  on  the  question  of  the  liability  of  the  appel- 
lants, the  Chicago,  Ottawa  &  Peoria  Railway  Com- 
pany, and  Andrew  Ward  and  Joseph  Orr.  The  jury 
returned  a  verdict  in  favor  of  the  appellee  for  $3,500 
against  both  of  the  appellants,  and  a  judgment  was 
rendered  on  the  verdict,  from  which  judgment  this  ap- 
peal is  prosecuted. 

Various  questions  of  law  and  fact  are  raised  on  this 
appeal.  But  the  controlling  question  upon  which  all 
other  questions  of  liability  depend  is  whether  or  not 
the  defendant,  E.  S.  McMillan,  in  carrying  out  his  con- 
tract, was  an  independent  contractor.  If  he  was,  then 
in  this  action  he  alone  would  be  liable  for  the  negli- 
gence of  his  employees. 

It  is  insisted  by  appellee  that  neither  McMillan  nor 
Ward  &  Orr  were  independent  contractors,  but  that 
certain  terms  and  provisions  in  the  original  contract, 
i^hich  they  were  carrying  into  effect,  made  them  so 
dependent  upon  and  subservient  to  the  Chicago,  Ot- 
tawa &  Peoria  Railway  Company  that  the  doctrine  of 
respondeat  superior  applies,  and  that  therefore  the 
railway  company  is  liable  as  master  for  the  negligence 
charged  in  the  declaration.  The  particular  terms  of 
the.  original  contract  which  appellee  contends  trans- 
formed Ward  &  Orr  and  E.  S.  McMillan  from  inde- 
pendent contractors  into  servants  of  the  railway  com- 
pany are  specified  as  follows,  namely:  The  clause 
which  makes  time  the  essence  of  the  contract;  the 
clause  which  provides  that  the  contractor  will  carry  on 
and  prosecute  the  work  in  such  manner,  at  such  time, 
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and  at  such  places  or  points,  as  the  chief  engineer  of 
the  company  shall  direct,  and  will  complete  and  pre- 
pare for  the  superstructure  any  portion  of  the  work 
that  may  be  required  by  the  chief  engineer  of  the  com- 
pany ;  also  the  clause  which  forbids  the  subcontracting 
of  any  part  of  the  work  without  first  obtaining  the 
written  consent  of  the  engineer;  and  the  clause  that 
all  subcontracts  must  be  written  on  forms  identical 
with  the  original  contract,  and  a  duplicate  and  original 
subcontract  be  furnished  to  the  engineer;  the  clause 
which  provides  that  the  contractor  shall  remain  re- 
sponsible to  the  company  for  the  proper  performance 
of  the  work,  notwithstanding  any  subcontracts;  the 
clause  which  provides  that  such  engineer  may,  on  ten 
days'  written  notice,  suspend  operations,  reduce  the 
working  force  from  time  to  time,  at  any  particular 
point  or  points,  or  upon  the  whole  work,  such  sus- 
pended work  to  be  again  resumed,  either  in  whole  or  in 
part  as  the  chief  engineer  of  the  company  may  think 
proper,  and  upon  receipt  of  three  days '  written  notice 
from  the  chief  engineer  of  the  company  that  the  sus- 
pended operations  are  to  be  resumed;  and  the  clause 
that  requires  that  the  contractor  shall  within  three 
days  resume  work  upon  the  contract  and  diligently 
carry  on  the  same;  and  the  clause  whereby  the  engi- 
neer  may  forfeit  the  contract  for  imperfect  work  and 
eject  the  contractor  from  the  works  using  such  force 
as  may  be  deemed  necessary  for  the  purpose;  the 
clause  by  which  the  company  shall  also  have  the  right, 
upon  forfeiture  of  the  contract,  to  employ  such  force 
and  means  as  in  the  judgment  of  its  engineer  shall  be 
necessary  to  complete  the  work  in  the  manner  and 
within  the  time  provided  for  in  the  contract,  and  that 
the  cost  and  expense  thereof  shall  be  paid  by  the  con- 
tractor, and  that  the  company  may  use  in  completing^ 
such  work  not  only  the  horses  and  mules,  machinery 
and  other  plate  and  materials  provided  on  behalf  of 
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the  company,  but  also  such  as  may  have  been  or  may 
be  provided  by  or  on  behalf  of  such  contractor;  also 
the  clause  by  which  the  company  has  the  right  to  stop 
the  work  contracted  for  and  cancel  the  entire  contract 
by  giving  ten  days^  written  notice;  and  the  clause  by 
which  the  company  is  given  power  to  cancel  and  annul 
the  contract  on  failure  of  the  contractor  to  comply 
with  the  provisions  of  the  contract,  and  in  such  event 
that  the  contractor  shall  have  no  claim  or  demand 
whatever  against  the  company  for  damages,  or  for 
compensation;  and. the  clause  by  which  it  is  agreed 
that  the  chief  engineer  of  the  company  shall  be  consti- 
tuted and  appointed  an  umpire  to  finally  settle  all 
questions  in  case  of  dispute  or  misunderstanding  be- 
tween the  parties  in  relation  to  any  of  the  stipulations 
and  provisions  contained  in  the  contract,  and  of  the 
specifications  annexed,  and  of  the  plans,  profile  and 
drawings  relating  thereto,  or  in  the  matter  of  the  per- 
formance of  the  contract;  and  finally  the  clause  by 
which  it  is  agreed  that  the  chief  engineer  shall  have 
power  to  appoint  the  necessary  assistant  engineers 
and  other  agents  who  shall  possess  the  same  power  as 
the  chief  engineer,  in  reference  to  the  contract. 

It  is  apparent  that  none  of  the  provisions  referred 
to  interfere  with  the  independence  of  the  contractor  or 
subcontractor  while  actually  carrying  into  effect  the 
contract,  in  the  employment  of  the  men  or  the  means 
by  which  the  contractor  or  subcontractor  might  see  fit 
to  accomplish  the  results  provided  for  by  the  contract. 
Special  emphasis  is  laid  upon  the  reservations  in  the 
contract  by  which  it  is  agreed  that  the  company  shall 
have  the  right  to  limit  the  number  of  men  to  be 
employed  and  the  time  and  place  and  manner  of  doing 
the  work,  and  the  right  of  the  company  to  forfeit  the 
contract  for  imperfect  work,  or  abrogate  it  entirely 
upon  notice.  It  is  clear,  however,  that  the  right  to 
forfeit  or  abrogate  the  contract  did  not  create  the  re- 
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lation  of  master  and  servant  between  the  parties ;  nor 
does  the  right  to  exercise  a  supervisory  control  over 
the  character,  quality  and  quantity  of  work  change  an 
independent  contractor  into  a  servant  of  the  other 
party  to  the  contract.  (Foster  v.  City  of  Chicago,  197 
lU.  264.) 

The  stipulation  in  the  contract  that  the  contractor 
will  carry  on  and  prosecute  the  work  in  such  manner 
at  such  times  and  at  such  points  or  place's  as  the  chief 
engineer  of  the  construction  company  shaU  direct,  and 
wiU  complete  and  prepare  for  the  superstructure  any 
portion  of  the  work  that  may  be  required  by  the  chief 
engineer,  must  be  construed  in  connection  with  all  the 
other  provisions  of  the  contract  to  arrive  at  its  mean- 
ing, and  when  so  construed  it  is  apparent  that  it  has 
reference  to  the  work  of  the  contractor  as  a  whole,  and 
is  not  intended  to  give  any  control  to  the  company 
over  the  individual  employees  of  the  contractor;  nor 
does  it  give  the  construction  company  any  control  over 
the  details  of  the  work  to  be  done  by  the  contractor; 
nor  the  means,  mechanical  or  otherwise,  by  which  the 
work  may  be  accomplished.  There  is  nothing  in  this 
provision  which  takes  from  the  contractor  the  right  to 
select  his  own  men  and  to  direct  their  labors  and  to 
discharge  them  if  negligent  in  the  performance  of 
their  work ;  and  hence  it  does  not  militate  against  his 
independence  as  a  contractor.  {Pioneer  Fireproof 
Const,  Co.  V.  Hansen,  176  111.  100.) 

What  the  contract  contemplated  in  giving  the  right 
of  direction  and  supervision  to  the  chief  engineer  of 
the  company  was  to  effect  the  kind  of  grading  whidi 
would  result  from  cariying  out  the  contract  in  ques- 
tion with  reference  to  its  being  done  in  the  best  and 
most  workmanlike  manner  and  according  to  the  specifi- 
cations designed  for  the  work,  such  work  to  be  taken 
as  a  substantive  whole.  The  grubbing  of  stumps  was 
incidental  to  the  grading  to  be  accomplished ;  and  even 
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if  it  may  be  assumed  that  the  construction  company, 
under  the  clause  referred  to,  could  have  prevented  the 
grubbing  by  blasting  and  could  have  compelled  the 
substitution  of  other  means,  yet  it  must  be  remem- 
bered that  it  is  not  the  blasting  as  such,  which  is  com- 
'  plained  of,  in  the  declaration,  but  certain  specified 
negligence  which  the  appellants  are  alleged  to  have 
been  guilty  of  in  connection  with  such  blasting.  It  is 
clear,  therefore,  that  the  men  engaged  in  the  blasting 
were  the  employees  of  the  subcontractor  and  under  his 
sole  control,  and  that  the  means  employed  by  them  in 
the  grubbing  were  under  the  sole  control  of  the*  sub- 
contractor. Neither  Ward  &  Orr  nor  the  railway  com- 
pany had  any  control  over  the  kind  of  men  to  be  em- 
ployed or  the  conduct  of  the  men  employed  in  the 
work  of  blasting.  They  were  employed  by  McMillan 
for  that  purpose  and  his  employees  only.  McMillan 
under  his  contract  was  bound  to  furnish  his  own  labor 
and  such  labor  was  under  his  sole  control;  he  must, 
therefore,  be  regarded  as  an  independent  contractor. 
{Rosenbaum  Bros.  v.  Devine,  271  111.  354.) 

It  is  clear  that  neither  the  Chicago,  Ottawa  &  Peoria 
Railway  Company  nor  Ward  &  Orr  could  be  legally 
liable  for  negligence  of  McMillan's  employees.  The 
judgment  in  this  case  against  the  appellants  is  there- 
fore erroneous  and  should  be  reversed. 

Judgment  reversed  and  ca/use  remanded. 
Additional  Opinion  on  Rehearing. 

Peb  Curiam  :  In  his  petition  for  a  rehearing,  appel- 
lee asks  that  if  we  deny  the  rehearing  we  so  modify  the 
judgment  aa  to  reverse  the  judgment  without  remand- 
ing the  cause,  so  that  he  may  have  an  opportunity  to 
remove  the  cause  to  the  Supreme  Court,  as  McMillan 
is  a  bankrupt  and  appellee  does  not  desire  judgment 
against  him.  Accordingly  the  rehearing  is  denied  but 
our  former  judgment  is  so  modified  as  to  reverse  the 
judgment  of  the  court  below  with  the  following  find- 
ing of  facts: 

Vol.  coin  n 
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We  find  that  the  death  of  plaintiff's  intestate  was 
caused  by  the  acts  of  employees  of  E.  S.  McMillan, 
and  not  of  the  other  defendants,  and  that  McMillan 
was  an  independent  contractor  and  that  the  other  de- 
fendants are  not  responsible  for  his  acts. 


Susan  E.  Antrim,  Appellee,  T.  A.  M.  Legg,  Executor^ 

Appellant. 

Gen.  No.  6,213. 

1.  Judgment,  §  401* — xoihen  finding  acquitting  defendant  of  neg- 
ligence is  an  adjudicated  matter.  Where  no  motion  was  made  to  set 
aside  a  verdict  acquitting  a  defendant  of  negligence  charged  against 
him  or  for  a  new  trial  on  that  ground,  or  appeal  prayed  from  the 
Judgment  on  such  verdict,  held  that  such  finding  was  an  adjudicated 
matter. 

2.  Master  and  sebvant,  §  848* — when  master  not  liable  for  al- 
leged negligence  of  servant.  A  master  cannot  be  held  liable  for 
alleged  negligence  of  his  servant  after  the  latter's  acquittal  of  tlie 
charge. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the  Hon. 
Gs»BOE  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1915.  Reversed  with  finding  of  facts.  Opinion  filed 
August  10,  1916.    Rehearing  denied  October  6,  1916. 

H.  E.  ToBRANCB  and  E.  A.  Simmons,  for  appellant. 

F.  A.  Ortman  and  Lylb  M.  Shelly,  for  appellee. 

Mb.  Justice  Niehaus  delivered  the  opinion  of  the 
court. 
This  case  was  considered  by  this  court  on  a  pre- 

•See  Illinolft  Notea  Dlseit.  Vols.  XI  to  XV,  and  CumnlAtlyo  Qiiarterlj, 
topic  and  section  nambor. 
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vious  appeal  and  reversed  and  remanded  for  another 
trial.  {Antrim  v.  Noonan,  186  HI.  App.  360.)  The 
opinion  in  the  previous  appeal  fuU^  states  the  facts 
involved  in  the  litigation. 

Upon  the  second  trial,  after  the  remanding  order, 
the  defendant  Thomas  Noonali  was  found  not  guilty 
by  the  verdict  of  the  jury;  and,  in  the  same  verdict, 
the  appellant,  A.  M.  Legg,  executor  of  the  estate  of 
Adele  L.  M.  Carothers,  was  found  guilty  and  plain- 
tiff's damages  were  assessed  at  $3,500.  The  court 
rendered  judgment  on  the  verdict  of  the  jury,  and 
this  appeal  is  prosecuted  from  the  judgment  rendered 
against  the  appellant,  A.  M.  Legg,  as  executor. 

The  appellant  insists  that  the  declaration  upon 
which  the  case  was  tried  seeks  to  establish  a  liability 
on  the  part  of  the  deceased  testatrix,  under  the  doc- 
trine of  respondeat  superior;  that  is  to  say,  that  she 
was  liable,  because  the  negligence  charged  in  the  dec- 
laration was  the  negligence  of  her  servant  and  em- 
ployee, Thomas  Noonan;  and  that  inasmuch  as  the 
jury,  by  their  verdict,  have  found  that  her  servant  and 
employee,  Thomas  Noonan,  was  not  guilty  of  the  neg- 
ligence charged,  she  cannot  be  held  liable  for  the 
negligence  of  which  her  servant  and  employee  was  ac- 
quitted. 

The  declaration  in  this  case  consists  of  nine  counts, 
and  it  is  charged  in  each  of  seven  counts  that  Thomas 
Noonan  was  the  driver  or  chauffeur  or  servant  of  the 
deceased  intestate,  Adele  L.  M.  Carothers;  and,  as 
such  driver,  chauffeur  or  employee,  he  drove  her  auto- 
mobile at  a  high  and  dangerous  rate  of  speed;  and 
that  in  consequence  of  this  alleged  negligence,  the  ap- 
pellee was  injured  and  damaged.  In  two  counts, 
namely,  the  sixth  and  seventh,  it  is  alleged  that  the 
defendant  Noonan,  as  the  servant  of  Adele  L.  M.  Caro- 
thers and  Adele  L.  M.  Carothers  as  owner,  carelessly 
and  negligently  permitted  the  brakes  of  the  aytomo- 
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bile  to  become  out  of  repair,  so  that  they  would  not 
act  promptly  and  stop  said  automobile  within  a  rea- 
sonable distance,  when  applied  for  that  purpose;  and 
that,  in  consequence  thereof,  the  appellee  was  injured. 
No  evidence,  however,  was  offered  to  sustain  these 
two  counts ;  and  at  the  cdnclusion  of  the  case  the  court 
instructed  the  jury  that  there  was  no  evidence  before 
the  jury  to  sustain  the  allegations  of  the  counts  men- 
tioned, so  that  the  case  went  to  the  jury  to  be  deter- 
mined upon  the  other  seven  counts,  which  based  the 
liability  of  Adele  L.  M.  Carothers,  deceased,  solely  up- 
on the  negligence  of  her  employee  and  servant,  Thom- 
as Noonan. 

No  motion  was  made  to  set  aside  the  verdict  of  the 
jury  acquitting  Thomas  Noonan  of  negligence,  nor 
was  any  new  trial  asked  on  that  ground,  and  no  ap- 
peal was  prayed  from  the  judgment  on  the  verdict 
acquitting  Noonan,  so  that  the  finding  of  the  jury,  that 
Thomas  Noonan  was  not  guilty  of  the  negligence 
charged  in  the  declaration,  must  be  regarded  as  an 
adjudicated  matter;  and  the  question  is  therefore 
fairly  raised  in  the  record  whether,  under  these  cir- 
cumstances, the  estate  of  Adele  L.  M.  Carothers  can 
be  held  liable. 

There  are  decisions  in  some  states  to  the  effect  that 
a  master  can  be  held  liable  on  account  of  the  nerfi- 
gence  of  his  servant,  even  though  the  servant  may  be 
acquitted  of  such  negligence,  but  the  Supreme  Court 
of  this  State  has  sanctioned  the  contrary  doctrine, 
which  also  has  the  approval  of  the  courts  of  review  in 
most  of  the  other  States.  Under  the  circumstances, 
as  presented  in  this  record,  the  master  or  principal 
cannot  be  held.  {Hayes  v.  Chicago  Tel.  Co.,  218  HI. 
414;  Anderson  v.  West  Chicago  St.  R.  Co.,  200  111.  329.) 

In  the  case  of  Hayes  v.  Chicago  Tel.  Co.,  supra,  our 
Supreme  Court  quote  with  approval  the  language 
used  by  the  Supreme  Court  of  Washington,  in  the 
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case  of  Doremus  v.  Root,  23  Wash.  710,  which  has  also 
special  application  to  the  case  at  bar:  **In  such  an 
action,  whether  brought  against  the  employer  several- 
ly or  jointly  with  the  employee,  the  gravamen  of  the 
charge  is,  and  must  be,  the  negligence  of  the  employee ; 
and  no  recovery  can  be  had  unless  it  be  proved  and 
found  by  the  jury  that  the  employee  was  negligent. 
Stated  in  another  way:  if  the  employee  who  causes 
the  injury  is  free  from  liability  therefor,  his  employer 
must  also  be  free  from  liability.''  '*So,  too,  from  the 
principle  that  there  can  be  no  liability  on  the  part  of 
an  employer  for  the  act  of  his  employee  in  which  he 
took  no  part,  if  the  employee  is  free  from  liability,  it 
follows  that  a  judgment  in  favor  of  the  employee  in 
an  action  brought  against  him  for  an  injury  caused  by 
such  an  act  is  a  bar  to  a  recovery  against  the  employer 
in  an  action  brought  against  him  for  the  same  cause 
of  action.'' 

For  the  reasons  stated,  it  is  evident  that  the  judg- 
ment against  appellant  is  erroneous  and  must  be  re- 
versed, and  it  is  not  necessary  to  discuss  the  other  as- 
signments of  error. 

Judgment  reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  that  Adele  L.  M.  Carothers,  deceased,  was 
not  guilty  of  the  negligence  charged  in  the  declaration. 
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WlUlain  H,  Frederlek,  Appellee^  y.  City  of  Peoria,  Ap- 
pellant. 

Gen.  No.  6,260. 

1.  MtJWiciPAL  ooBPORATiON8»  S  120* — u>hen  formal  approval  of 
bond  of  police  officer  does  not  affect  its  validity,  A  surety  company 
bond  given  by  a  police  officer,  as  required  by  a  city  ordinance,  ifl 
a  valid  and  subsisting  obligation,  upoii  continued  payment  of  the 
yearly  premiums  thereon,  notwithstanding  it  was  not  formally 
approved  by  the  city. 

2.  MuinciPAL  coBPOBATiONS,  §  135*— to?ien  certificate  of  appoint- 
ment as  police  offlcenis  admissible  in  action  for  salary.  A  certifi- 
cate regularly  issued  to  a  police  officer  by  a  board  of  fire  and 
police  commissioners  of  a  city,  certifying  to  his  appointment  by  the 
board  as  such  officer,  is  competent  and  admissible  evidence  in 
an  action  by  him  to  recover  salary  claimed  to  be  due  him  as  such 
officer. 

3.  MimiciPAi.  C0BP0BATI0N6,  §  131* — when  status  of  police  officer 
is  r^ot  affected  by  failure  to  renew  oath  of  office.  Where  a  police 
officer  of  a  city  was  regularly  issued  a  certificate  by  the  board  of 
fire  and  police  commissioners  of  the  city  of  his  appointment  as 
such  officer,  gave  bond  as  required  by  the  ordinances  of  the  city, 
which  he  renewed  from  year  to  year  by  payment  of  the  annual 
premium  thereon,  and  took  the  required  oath  of  office  when  first 
appointed  as  such  officer,  held  that  such  officer  was  to  all  intents 
and  purposes  a  legal  officer  of  the  city,  notwithstanding  he  did 
not,  under  Instructions  of  his  superior  officer,  renew  each  year  his 
oath  of  office,  and  such  fact  could  not  be  taken  advantage  of  by 
the  city  to  defeat  his  claim  for  salary. 

4.  Municipal  cobpobationb,  §  135* — when  city  is  estopped  from 
denying  that  police  officer  is  entitled  to  salary.  Where  a  city  paid 
a  police  officer  a  certain  amount  as  salary  and  deducted  therefrom 
a  certain  per  cent,  as  a  legal  contribution  for  the  pension  fund, 
held  that  this  would  be  a  conclusive  admission  by  the  city  that 
the  amounts  paid  were  the  correct  amounts  to  which  such  officer 
was  entitled  as  salary,  and  by  regularly  paying  such  officer  his 
monthly  salary  as  an  officer  the  city  would  be  in  effect  estopped 
from  denying  he  was  legally  entitled  to  such  salary. 

6.  Municipal  cobporationb,  §  135* — when  deduction  from  salary 
of  officer  m^iy  not  be  m^de,    A  city  has  no  right  to  withhold  from 

•See  niinoU  Notei  Diireat,  VoU.  ZX  to  XY,  and  Cnmnlirfive  QuArteriy, 
fopio  and  aeoUon  Bomber. 
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a  police  officer  a  part  of  his  salary  on  account  of  his  absence  from 
duty  when  he  was  sick. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Clyde 
E.  Stone,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  August  10»  1916.  Rehearing 
denied  October  5,  1916. 

E.  H.  Eadley,  for  appellant. 

SucHEB  &  MooBE  and  Kirk  &  Shuetlbff,  for  appel- 
lee. 

Mb.  Pbesiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court.  ^ 

This  suit  was  instituted  by  the  appellee,  William  H. 
Frederick,  in  the  Circuit  Court  of  Peoria  county, 
against  thd  City  of  Peoria,  to  recover  $239.53,  which 
he  claimed  as  a  balance  due  him,  on  account  of  salary, 
as  patrol  officer  in  the  police  department  of  the  City  of 
Peoria.  The  case  was  tried  by  the  court  without  a 
jury,  and  the  court  found  in  favor  of  the  appellee,  and 
gave  him  a  judgment  against  the  city  for  the  sum  of 
$239.50;  from  this  judgment  appellant  appealed. 

It  is  not  disputed  that  the  appellee  served  the  city 
as  a  patrolman,  but  it  is  claimed  by  the  appellant  that 
the  proof  does  not  show  that  appellee  was  an  officer 
de  jure  and  in  order  to  establish  a  right  to  recover  a 
salary,  as  an  officer,  it  is  necessary  that  there  should 
be  proof  that  he  was  an  officer  de  jure  and  not  merely 
a  de  facto  officer. 

The  appellee  was  first  appointed  as  a  police  officer 
in  November,  1905,  and  qualified  as  such  officer  by  giv- 
ing the  bond  required  by  the  ordinances  of  the  city, 
and  taking  the  required  oath  of  office.  He  served  as 
a  police  officer  continuously  until  June,  1909,  when  he 
was  laid  off  from  service  by  the  chief  of  police,  his  su- 
perior officer,  until  January,  1910,  having,  however, 
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been  assigned  to  some  special  work  in  the  fall  of  the 
year  1909.  In  January,  1910,  the  appellee  was  again 
assigned  to  dnty  by  the  chief  of  police,  and  then  served 
continuously  as  a  patrol  officer  (except  where  sickness 
intervened)  until  the  14th  of  April,  1913. 

Commencing  with  October,  1911,  until  April  13, 
1913,  there  were  certain  periods  of  time  when  appellee 
was  disabled  from  performing  service  as  an  officer  by 
attacks  of  inflammatory  rheumatism,  a  disease  which 
he  had  contracted  during  his  service  for  the  city.  Dur- 
ing all  the  time  that  he  served  as  police  officer  for  the 
city,  the  city  regularly  paid  him  his  monthly  salary, 
but,  in  the  last  three  years  of  such  service,  deducted 
therefrom  certain  amounts  for  the  time  that  he  was 
laid  up  on  account  of  sickness.  Appellee  testified  that 
in  this  way  he  was  * '  docked ' '  from  October  15  to  Octo- 
ber 31, 1911,  $25.25;  from  November  1  to  November  15, 
1911,  $37.50;  from  January  1  to  January  15,  1913, 
$7.35;  from  September  16  to  September  30,  1912,  $5; 
from  October  1  to  October  15,  1912,  $15 ;  from  October 
15  to  November  30,  1912,  $112.50 ;  and  from  April  1  to 
April  14,  1913,  $36.92 ;  a  total  of  $239.52. 

Appellee's  first  appointments  to  office  were  made  by 
the  mayor  of  the  city,  with  the  approval  of  the  city 
council,  but  on  the  5th  day  of  April,  1910,  the  City  of 
Peoria  adopted  the  Act  of  the  General  Assembly,  pro- 
viding for  the  appointment  of  a  board  of  fire  and  po- 
lice commissioners ;  and  in  conformity  with  this  act  the 
mayor,  on  the  26th  of  April,  1910,  appointed  a  board  of 
fire  and  police  commissioners,  consisting  of  John 
Newsam,  P.  A.  Wendell  and  F.  B.  Dalzell,  and  this 
board  was  regularly  approved  by  the  city  council. 
The  appellee  received  his  last  appointment,  which 
directly  relates  to  this  controversy,  by  this  board  of 
fire  and  police  commissioners.  The  board,  in  the 
regular  course  of  the  official  business,  issued  to  him 
a  certificate  authenticating  the  fact  that  he  had  been 
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examined  by  the  board,  as  to  his  qualifications  for 
the  position  of  patrohnan,  had  passed  the  necessary 
examination,  and  had  been  appointed  and  confirmed, 
by  the  board  as  snch  patrolman,  with  all  the  rights, 
powers  and  duties  which  by  law  pertain  to  that  oflSce. 

The  appellee  had,  under  a  previous  appointment,  in 
March,  1908,  filed  in  the  office  of  the  city  clerk  a  surety 
company  bond,  in  the  sum  of  $1,000,  in  accordance  with 
the  requirements  of  the  city  ordinances.  After  his 
appointment  by  the  board  of  fire  and  police  commis- 
sioners, and  during  the  years  covering  the  matters  in 
controversy,  he  had  renewed  this  official  bond  by  the 
payment  of  the  annual  premiums,  by  which  the  bond 
was  renewed.  The  bond  filed  in  1908,  and  by  its  renewal 
during  the  years  1911,  1912  and  1913,  was  a  valid  and 
subsisting  obligation  as  an  official  bond  of  appellee, 
without  the  formal  approval  of  such  bond  by  the  city, 
according  to  the  principles  enunciated  by  the  Supreme 
Court  in  Ramsay's  Estate  v.  People,  197  111.  572.  Ap- 
pellee did  not  take  his  oath  of  office  anew,  because,  as 
he  testified,  the  chief  of  police,  his  superior  officer, 
told  him  that  he  need  not  do  so ;  that  the  oath  previ- 
ously taken  would  hold. 

As  evidence  of  the  fact  that  he  was  regularly  ap- 
pointed as  a  police  officer  of  the  City  of  Peoria,  the 
appellee  offered  in  evidence  the  certificate  of  appoint- 
ment, issued  to  him  by  the  board  of  fire  and  police  com- 
.missioners ;  and  appellant  contends  that  the  certificate 
was  not  competent  evidence  of  appellee's  appointment 
to  the  office ;  that  he  should  have  proven  such  appoint- 
"ment  by  the  records  of  th^  board.  We  are  of  opinion 
that  the  issuance  of  the  certificate  in  question  to  ap- 
pellee, which  appears  to  have  been  done  regularly  in 
due  course  of  the  business  of  the  board,  though  not  es- 
pecially required  by  law,  was  a  proper  official  act  of 
the  board,  for  the  purpose  of  furnishing  the  appellee 
with  notice  of  his  appointment,  and  the  indicia  of  his 
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authority  to  serve  as  a  patrolman,  and  was  competent 
evidence  in  a  case  of  this  kind  brought  to  recover  the 
salary  pertaining  to  the  oflBce,  to  which  the  certificate 
shows  he  was  regularly  appointed.  The  certificate  was 
therefore  properly  admitted  in  evidence. 

We  are  of  opinion  that  the  competent  and  legal 
proof  in  the  record  not  only  shows  that  the  appellee 
was  legally  appointed  to  the  oflSce  of  patrolman,  but 
that  he  substantially  complied  with  the  requirements 
of  the  city  ordinances  in  giving  an  ofiicial  bond;  and 
that,  while  he  did  not  renew  his  oath  of  office,  he  was 
to  all  intents  and  purposes  a  legal  officer  of  the  city, 
recognized  as  such  by  the  city,  and  served  as  such  for 
the  city  during  the  years  1910,  1912  and  part  of  1913. 
The  fact  that  he  failed  to  renew  his  oath  of  office  under 
the  instructions  of  his  superior  officer  could  not  be 
taken  advantage  of  by  the  city,  under  the  circum- 
stances detailed,  to  defeat  his  claim  for  his  salary. 

Appellant  also  contends  that  there  is  no  competent 
evidence  offered  to  show  that  the  amount  of  appellee's 
salary  was  fixed  at  $70  during  the  time  that  he  was 
receiving  $70  per  month;  and  that  there  is  no  proof 
that  it  was  raised  to  $75  per  month,  and  finally  to  $80 
per  month.  We  are  of  opinion  that  the  fact,  which  ap- 
pears in  evidence  and  which  is  undisputed,  that  the 
city  paid  these  respective  amounts  at  the  different 
periods,  and  also  deducted  therefrom  the  one  per  cent, 
legal  contribution  for  the  pension  fund,  under  the  law, 
is  a  conclusive  admission  by  the  city  that  the  amounts 
so  paid  were  the  correct  amounts  to  which  the  appellee 
was  entitled  as  salary,  and  no  other  proof  was  neces- 
sary in  the  first  instance  to  establish  these  facts. 
Moreover,  the  city,  by  regularly  paying  appellee  his 
monthly  salary  as  a  patrolman,  is  in  effect  estopped  to 
deny  that  he  was  not  legally  entitled  to  such  salary. 
In  this  state  of  the  proof  the  only  real  question  left 
for  determination  is  the  right  of  the  city  to  withhold 
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from  the  appellee  certain  parts  of  the  salary  which  the 
city  was  paying  him,  on  account  of  absence  from  duty 
when  he  was  sick.  It  has  been  clearly  settled  in  this 
State  that  the  dty  had  no  such  right.  {People  v.  Brad- 
ford, 267  111.  486.) 

For  the  reasons  stated,  the  court  did  not  err  in  find- 
ing the  issues  in  favor  of  the  appellee,  and  rendering 
judgment  in  his  favor,  and  the  judgment  should  be 
affirmed. 

Affirmed. 


1.  W.  Weston^  Appellee^  y.  John  Hleks^  Appellant. 

Oen.  No.  6,304. 

1.  Landlobd  and  tenant,  I  249* — when  landlord  not  liable  for 
negligence  o/  tenant,  A  landlord  cannot  be  held  liable  for  tbe 
negligence  of  his  tenant  in  the  use  and  occupation  of  the  leased 
premises. 

2.  'Landlobd  and  tenant,  |  249* — when  landlord  voluntarily  re- 
pairing awning  not  liable  for  negligence  of  tenant  in  lowering  it. 
Where  a  tenant  who  was  in  the  sole  possession  and  control  of 
an  awning  which  was  appurtenant  to  the  leased  premises  allowed 
same  to  be  lowered  so  that  it  was  below  the  height  required  by 
a  city  ordinance,  and  the  plaintifF  was  thereby  injured,  held  that 
the  landlord,  who  was  under  no  agreement  to  make  repairs  or 
improvements  to  such  awning,  would  not  be  liable  in  an  action  to 
recover  damages  for  such  injuries,  notwithstanding  he  had  vol- 
untarily contributed  to  the  expense  of  putting  canvas  on  the  awn- 
ing. 

Appeal  firom  the  Circuit  Court  of  Boone  county;  the  Hon.  Chablbs 
H.  Donnelly,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.  Reversed  with  finding  of  facts.  Opinion  filed  August 
10,  1916.    Rehearing  denied  October  6,  1916. 

William  Biestbb  and  Covey  &  Bobebts,  for  appel- 
lant. 

•See  nilDols  Notes  Dlffest,  ToIb.  XI  to  XV,  and  Comiilatlye  Qwuterly,  same 
tople  aad  MCtion  number. 
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B.  Jay  Knight  and  James  Huff,  for  appellee ;  Kasl 
J.  MoHB,  of  counsel. 

Mb.  Presiding  Justice  Niehaus  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  for  $750  recov- 
ered by  the  appellee,  A,  W.  Weston,  in  the  Circuit 
Court  of  Boone  county  against  John  Hicks,  appellant, 
for  damages  on  account  of  alleged  personal  injuries 
suffered  by  appellee,  in  consequence  of  bumping  into 
an  awning  which  was  attached  to  a  building  owned  by 
appellant.  As  a  ground  for  recovery,  the  appellee  al- 
leges in  the  first  count  of  his  declaration  that  at. the 
time  of  suffering  the  injury,  and  previous  thereto,  the 
appellant  was  the  possessor  of  and  had  control  of  a 
certain  two-story  store  building  in  the  City  of  Belvi- 
dere ;  and  that  he  kept  and  maintained  in  front  of  said 
building  a  certain  awning,  which  when  in  a  lowered 
condition  projected  out  over  the  sidewalk;  and  that  it 
was  the  du.ty  of  the  appellant  to  keep  the  same,  and  the 
appurtenances  thereof,  in  a  good,  safe  and  suitable 
condition ;  and  that  at  the  time  of  the  injury,  the  awn- 
ing had  become  out  of  repair,  and  had  been  lowered  to 
such  an  extent  as  to  be  dangerous  to  persons  passing 
along  the  street;  and  that  it  was  the  duty  of  the  ap- 
pellant to  keep  said  awning  high  enough  above  the  top 
of  the  sidewalk  so  that  persons  could  pass  under  with- 
out danger ;  and  that  the  appellant,  while  so  possessed 
of  said  property  and  awning,  and  while  in  control 
of  the  same,  wrongfully,  carelessly  and  negligently 
suffered  the  same  to  be  and  remain  in  a  lowered,  dan- 
gerous and  unsafe  condition ;  and  that  while  the  appel- 
lee was  using  due  care  and  caution  for  his  own  safety, 
he  ran  into  and  struck  against  the  awning,  and  was 
thereby  injured. 

In  the  second  count,  the  appellee  charges  that  it  was 
the  appellant's  duty  to  keep  and  maintain  the  awning 


Seconp  Distbict — ^August,  1916.  493 

Weston  V.  Hicks,  203  111.  App.  491. 

above  the  sidewalk  at  a  height  of  seven  feet,  by  the  re- 
quirements of  a  city  ordinance  of  the  City  of  Belvidere, 
which  appellant  neglected  to  do. 

The  proof  shows  that  the  awning  in  question  was  at- 
tached to  iron  arms,  which  were  fastened  to  the  build- 
ing. James  Devlin,  who  put  up  the  awning  in  question, 
testified  with  reference  to  its  construction  as  follows: 
^*  There  is  a  roller  that  goes  above  the  windows,  all 
along  the  front  part  of  the  building;  and  canvas  is 
tacked  onto  this  roller;  then  there  is  a  wood  front- 
piece,  and  four  projecting  arms  fastened  into  the  build- 
ing, and  projecting  out  to  the  front-piece ;  and  the  can- 
vas is  put  on  the  front  wood  piece  with  screw  eyes.^^ 

The  awning  was  raised  or  lowered  by  means  of  a 
crank.  When  the  awning  was  lowered  properly,  the 
iron  arms  holding  the  canvas  would  stand  out  at  a 
level,  and  in  that  case  the  lowest  part  of  the  awning 
would  be  seven  feet  above  the  sidewalk.  An  awning 
of  this  character  can  be  lowered  to  the  extent  of  the 
length  of  the  canvas  on  the  roller,  and  in  this  case  an 
extra  lap  of  canvas  had  been  tacked  on  the  roller,  and 
if  all  the  canvas  was  unrolled,  the  awning  could  be 
lowered  a  foot  and  a  half  more  than  seven  feet  above 
the  sidewalk.  At  the  time  of  the  injury  to  appellee 
it  had  been  lowered  to  about  five  feet  seven  inches 
above  the  surface  of  the  sidewalk,  and  appellee's 
height  was  five  feet  ten  inches. 

The  evidence  also  shows  that  appellant  was  the  own- 
er of  the  building,  and  that  it  was  all  leased  to  and 
occupied  by  tenants,  and  that  the  awning  in  question 
was  appurtenant  to  the  store  appellant  had  leased  to 
his  tenant,  Harry  Brown;  that  Brown  had  the  canvas 
put  on  the  roller,  to  complete  the  awning  for  his  use, 
and  that  the  awning  was  used  by  and  in  the  exclusive 
possession  and  control  of  Brown,  as  tenant  of  appel- 
lant. There  was  no  agreement  between  appellant,  as 
owner,  and  Brown,  as  tenant,  by  which  appellant  was 
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bound  to  make  any  repairs  or  improvements  with  ref- 
erence to  the  awning,  or  by  which  he  could  in  any  way 
control  its  use  or  possession,  or  by  which  he  was  bound 
to  furnish  the  canvas  which  was  necessary  to  complete 
the  awning  for  use,  but  appellant  did  make  a  voluntary 
contribution  of  $5  towards  the  expense  of  putting  on 
the  canvas. 

The  proof  clearly  shows  that  appellee  was  not  in- 
jured on  account  of  any  defect  in  the  iron  frame  work, 
but  on  account  of  lowering  the  awning  below  the 
height  required  for  safety,  which  was  a  matter  entirely 
under  the  control  of  appellant 's  tenant ;  and  if  it  was 
negligence  not  to  keep  the  awning  at  the  height  of  sev- 
en feet  above  the  sidewalk  the  negligence  was  that  of 
the  tenant.  It  is  well  settled  that  a  landlord  cannot  be 
held  liable  for  injuries  resulting  from  the  negligence 
of  a  tenant,  in  the  use  and  occupation  of  premises 
leased.  Our  Supreme  Court  has  stated  the  rule  appli- 
cable to  this  class  of  cases  to  be  as  follows:  **The 
landlord  is  not  responsible  for  the  misconduct  or  neg- 
ligence of  his  tenants,  even  though  occasioned  by  the 
manner  in  which  the  premises  were  constructed,  pro- 
vided they  were  capable  of  being  used  in  a  proper  man- 
ner, whereby  no  injury  could  have  resulted.''  {West 
Chicago  Masonic  Ass'n  v.  Cohn,  192  111.  210.) 

It  is  apparent,  therefore,  that  there  is  no  cause  of 
action  against  the  appellant  as  landlord  for  the  fault 
of  his  tenant  in  lowering  the  awning  below  the  line  of 
safety,  and  thereby  causing  an  injury  to  the  appellee. 
The  judgment  should  therefore  be  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment 

We  find  that  the  appellant  was  not  guilty  of  the  neg- 
ligence charged  in  the  declaratioiL 
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George  E.  Sadler^  Appellee,  y.  Jaeob  F.  Sdmelbaeber, 

Appellant. 

Gen.  No.  6,387.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Cltdb 
E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Reversed  with  finding  of  facts.  Opinion  filed  August  10,  1916. 
Rehearing  denied  October  5,  1916. 

Statement  of  the  Case. 

Action  by  George  E.  Sadler,  plaintiff,  against  Jacob 
P.  Schnelbacher,  defendant,  to  recover  a  commission 
as  a  real  estate  broker  for  effecting  a  lease  of  defend- 
ant's premises.  From  a  judgment  for  plaintiff  for 
$7,500,  defendant  appeals. 

Plaintiff  occupied  an  office  with  another  real  estate 
broker.  They  were  not  partners,  but  were  frequently 
on  opposite  sides  of  deals.  Plaintiff,  learning  from 
his  office  associate  that  the  latter  had  a  client  wanting 
a  business  location,  went  to  defendant,  who  showed 
plaintiff  over  his  building  and  told  plaintiff  to  have 
the  party  come  there  and  he  could  do  business.  Plain- 
tiff called  again  for  more  information  which  the  party, 
through  plaintiff's  associate,  wanted,  and  thereafter 
the  party  came  to  the  city  and  was  introduced  by  plain- 
tiff to  defendant,  and  at  a  meeting  in  the  oflSce  of  de- 
fendant's attorney  a  proposition  for  a  lease  was  made 
by  said  attorney  and  at  first  accepted,  whereupon 
plaintiff  suggested  that  defendant  pay  him  a  commis- 
sion. Plaintiff's  testimony  was  conflicting  as  to 
whether  defendant  then  refused  to  pay  any  commission 
or  to  pay  the  amount  asked  by  plaintiff.  He  later  re- 
fused to  pay  any.  The  lease  was  abandoned  at  that 
time  because  of  a  mistake  in  figures,  and  was  later  con- 
cluded elsewhere  as  a  result  of  negotiations  between 
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the  parties  and  said  attorney  in  which  plaintiff  had  no 
part. 

William  Jack  and  Winslow  Evans,  for  appellant 

&EOBGE  W.  Spbbngeb,  f  or  appellee ;  Weil  &  Baetley, 
of  counsel. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

Bbokesb,  I  88* — when  evidence  insufficient  to  show  contract  for 
sale  of  property  on  commission.  In  an  action  by  a  real  estate 
broker  against  the  owner  of  a  building  to  recover  a  commission 
on  a  leasing  of  the  building,  evidence  held  insufficient  to  show 
any  contract,  express  or  implied,  between  plaintifE  and  defendant  in 
relation  to  any  service  to  be  rendered  by  plaintifE  for  defendant 
in  relation  to  the  renting  of  defendant's  property  or  by  defendant  to 
pay  plaintiff  for  any  services  rendered. 


Adelia   Carr,   Appellee,   r.   Helvin    Carr,   Appellant. 
Gen.  No.  6,397.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon«  E2d- 
GAB  Eldredge,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.     Affirmed.     Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Action  in  forcible  detainer  by  Adelia  Carr,  plaintiff, 
against  Melvin  Carr,  defendant,  to  recover  possession 
of  premises  leased  by  plaintiff  to  defendant.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

•See  llllnola  Note*  Digest,  Vols.  XI  to  XY,  snd  Cnmnlfct.lTo  Qvarierljr.  mhm 
topic  and  •ection  Biimber. 
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H.  L.  RicHOLSON  and  R.  A.  Geben,  for  appellant. 

R.  D.  Mills,  for  appellee. 

Mb.  Justice  Cabnbs  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  |  19* — when  evidence  is  insujgMent  to 
9how,  promise  to  lease  premises  for  life  term.  In  an  action  of 
forcible  detainer,  evidence  held  insufficient  to  show  any  promise 
by  plaintiff,  lessor  of  certain  lands,  that  defendant,  lessee  of  such 
lands,  should  remain  in  possession  of  the  leased  premises  during 
the  plaintiff's  lifetime,  instead  of  during  the  term  of  the  lease 
only. 

2.  FoBCfiBLE  ENTRY  AND  DETAINER,  §  24* — When  making  of  promise 
for  life  term  is  unavaiUible  as  a  defense  in  action  against  tenant. 
A  promise  by  the  lessor  dt  land  that  the  lessee  should  occupy  the 
premises  for  a  life  term  which  was  made  prior  to  or  contem- 
poraneous with  the  making  of  a  written  lease  for  a  specified  lesser 
term  is  unavailable  as  a  defense  in  an  action  of  forcible  detainer 
for  holding  over  after  the  expiration  of  the  term  of  the  lease. 

3.  Landlord  and  tenant,  §  441* — what  delay  to  regain  posses- 
sion of  premises  is  insufficient  to  raise  inference  of  new  tenancy. 
The  mere  fact  that  a  landlord  took  no  steps  for  three  weeks  after 
the  expiration  of  a  lease  according  to  its  terms  to  regain  possession 
of  the  leased  premises  does  not  raise  an  inference  of  a  new  tenancy. 

•Se«  nitnoto  Notes  Dlcest,  YoU.  XI  to  XV,  and  OamoUitiye  Quarterly,  Mune 
tople  and  lecttoa  number. 

Vol  cciii  sa 
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Oeorge  J.  BaTidson,  Appellee,  y.  Peoria  &  Fekln  Union 

Railway  Company,  Appellant. 

Gen.  No.  6,399. 

1.  Master  and  sebvant»  |  147* — what  is  duty  of  employer  to 
Jee^p  cars  equipped  vHth  safety  appliances.  An  employer's  duty 
under  the  Federal  Safety  Appliance  Act  to  use  even  great  diligence 
in  keeping  cars  equipped  as  therein  required  and  his  liability  for 
defects  in  required  appliances  of  which  he  has  no  notice  and  in 
the  exercise  of  reasonable  care  could  not  have  notice  is  absolute 
and  imperative. 

2.  Master  and  servant,  §  98* — what  law  governs  as  to  employer's 
duty  and  liability  under  Federal  Safety  Appliance  Act.  The  ques- 
tion of  an  employer's  duty  and  liability  under  the  Federal  Safety 
Appliance  Act  is  a  federal  question  in  which  the  decisions  of  the 
federal  courts  govern. 

3.  Master  and  servant,  |  147* — what  %s  liability  of  employer  for 
injuries  to  servant  resulting  from  unknown  defects  in  appliances. 
A  temporary  defect  and  failure  to  work  of  an  equipment  required 
by  the  Federal  Safety  Appliance  Act  creates  a  liability  in  the 
employer  for  injuries  to  the  servant  and  subjects  him  to  the  pen- 
alties and  burdens  of  the  act,  even  though  it  arises  from  some 
unknown  defect  which  he  could  not,  in  the  exercise  of  reasonable 
care,  have  ascertained  and  remedied. 

4.  Master  and  servant,  §  98* — when  defenses  of  contrilmtory 
negligence  and  assumed  risk  are  unavailable.  Under  sections  3 
and  4  of  the  Federal  Employers'  Liability  Act,  the  defenses  of  con- 
tributory negligence  and  assumed  risk  are  not  available  to  an 
employer  against  whom  an  action  is  brought  to  recover  damages 
because  of  injuries  sustained  from  defective  appliances  required 
by  the  Federal  Safety  Appliance  Act,  and  an  averment  in  the  dec- 
laration of  due  care  of  plalntift  is  surplusage. 

5.  Master  and  servant,  §  147* — when  evidence  is  sufficient  to 
show  that  coupling  appliance  does  not  comply  u>ith  Federal  Safety 
Appliance  Act.  Evidence  held  sufficient  to  show  that  the  coupling 
appliance  causing  plain tlft's  injury  was,  at  the  time  and  place  of 
the  injury,  defective  and  not  in  compliance  with  the  Federal  Safety 
Appliance  Act,  and  the  verdict  of  the  jury  so  finding  was  not 
against  the  manifest  weight  of  the  evidence,  in  an  action  by  a 
railroad  switchman  to  recover  damages  for  such  injury. 


•See  Illinois  Notes  Direct,  Vols.  XI  to  XV,  snd  OamoUitlYo  <|aartori7. 
topic  and  Mctlon  number. 
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6.  Mastbb  and  sebyant,  |  147* — what  is  extent  of  Uahility  of 
employer  for  use  of  defective  coupling  appliance.    Where  a  coupling  | 

appliance,  required  by  the  Federal  Safety  Appliance  Act,  was 
defective  at  the  time  and  place  of  an  injury  to  a  switchman  caused 
thereby,  held  that  it  would  be  immaterial  how  long  before  that 
it  had  been  defective,  or  how  soon  after  that  the  defect  was  re- 
moved, or  that  no  want  of  care  or  intent  to  evade  the  law  could 
be  imputed  to  the  employer,  in  an  action  to  recover  damages  for 
Bucn  injury. 

Appeal  firom  the  Circuit  Court  of  Peoria  county;  the  Hon.  Clyde 
EL  Stoios,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Affirmed.  Opinion  filed  August  10,  1916.  Rehearing  denied 
October  S,  1916. 

Stevens,  MilleB'&  Eujott,  for  appellant. 
Weil  &  Babtley,  for  appellee. 

Mb.  Justice  Cabkes  delivered  the  opinion  of  the. 
conri 

George  J.  Davidson,  the  appellee,  forty-six  years 
old,  between  three  and  four  o^clock  in  the  morning  of 
March  11,  1915,  was  in  the  employ  of  the  appellant 
railway  company  as  switchman  in  its  yards  near  East 
Peoria,  and  while  assisting  the  crew  with  whom  he  was 
working  in  making  up  a  freight  train  for  the  Vandalia 
Bailroad  Company  an  automatic  coupler  failed  to 
work  by  impact.  He  went  between  the  cars  attempt-' 
ing  to  fix  it.  His  right  wrist  was  caught  and  injured, 
resulting  in  a  necessary  amputation  about  five  inches 
below  the  elbow.  Appellant  was  engaged  and  appel- 
lee was  then  employed  by  it  in  interstate  commerce. 
He  brought  this  action  to  recover  for  that  injury  and 
it  was  tried  on  two  counts  of  his  declaration  alleging 
that  the  automatic  coupler  was  in  a  defective  condition, 
and  could  not  be  coupled  automatically  by  impact, 
and  that  he  was  then  and  there  employed  in  inter- 

•See  nilBois  NolM  DIffeit,  Vols.  XI  to  XV,  and  CvmnlAtlve  QuArtorly,  Mune 
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state  commerce,  with  other  appropriate  allegations 
to  permit  a  recovery  under  the  Federal  Employers' 
Liability  Act  for  an  injury  resulting  from  the  violation 
of  the  federal  act  requiring  cars  to  be  equipped  with 
couplers  coupling  automatically  by  impact  without  the 
necessity  of  employees  going  between  the  ends  of  said 
cars.  He  had  judgment  on  a  verdict  of  $6,525,-  from 
which  this  appeal  is  prosecuted  and  a  reversal  asked 
on  the  grounds  that  no  negligence  of  the  defendant  is 
shown;  that  the  coi^pler  in  question  was  in  perfect 
order  and  that  the  court  erred  in  refusing  certain  in- 
structions offered  by  the  defendant. 

Appellee  testified  that  two  sections  of  the  train  were 
about  to  come  together ;  that  he  was  in  position  to  see 
that  a  proper  coupling  was  made;  that  the  foreman 
of  the  crew.  Hurley,  was  stationed  some  distance  away 
and  another  switchman,  Saunders,  some  distance  be- 
yond Hurley  so  that  signals  from  appellee  could  be 
communicated  through  those  two  men  to  the  engineer ; 
that  signals  were  given  by  lantern  and  that  the  en- 
gineer was  entirely  governed  thereby ;  that,  as  the  cars 
approached  and  were  about  to  come  together,  appellee 
gave  a  signal  to  slow  down,  or  ease  up,  and  the  cars 
came  together  properly  without  too  much  violence  but 
did  not  couple  automatically  as  they  should  have  done ; 
the  pin  that  held  the  coupling  in  place  did  not  drop. 
Discovering  this,  he  gave  a  stop  signal,  which  was 
obeyed.  He  then  gave  a  go  ahead  signal  and  the  cars 
to  which  the  engine  was  attached  pulled  away  about  a 
car  length  and  stopped  on  appellee  *8  signal.  He  then 
endeavored  by  shaking  the  lever  to  the  coupler  to 
cause  the  pin  or  lock  to  go  down.  This  pin  is  so  ar- 
ranged on  the  coupler  that  when  a  coupling  is  about 
to  be  made  the  knuckle  is  opened  and  the  pin,  which 
works  in  a  hole,  or  slot,  is  held  up.  If  working  prop- 
erly, the  pin  is  'jarred  by  the  impact  and  falls  down 
into  the  slot,  locking  the  knuckle.  It  can  be  pulled  up 
and  the  knuckle  released  by  means  of  a  lever  on  the 
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end  of  the  car  so  that  it  is  not  necessary  for  men  to 
go  between  the  ends  in  working  it.  He  could  not  make 
the  pin  go  down  where  it  belonged  by  shaking  the 
lever.  He  then  went  between  the  ends  of  the  cars  and 
tried  to  adjust  it — tried  to  hammer  it  down  with  his 
brake  club  without  success.  Then  using  his  right  hand 
he  put  his  fingers  up  underneath  the  coupler  into  the 
hole  into  which  this  pin  is  supposed  to  drop,  endeavor- 
ing in  that  way  to  loosen  the  pin.  This  placed  his  hand 
under  the  coupler  and  left  his  wrist  and  forearm  alone 
exposed.  He  says  while  in  this  position,  without  any 
warning  or  signal,  the  cars  came  back  and  came  to- 
gether, crushing  his  wrist  and  forearm. 

That  the  injury  to  the  wrist  and  arm  was  inflicted 
because  of  appellee  *s  going  between  the  cars  to  do 
something  to  the  coupler  is  beyond  controversy.  But 
the  two  men  before  mentioned  stationed  to  communi- 
cate the  signals  from  appellee  to  the  engineer,  and  the 
engineer  and  his  fireman  all  testify  that  the  cars  were 
not  moved  forwards  after  the  first  impact;  that  the 
engineer  got  and  obeyed  the  signal  to  back  his  section 
of  cars  down  to  the  point  of  coupling,  and  that  the  next 
thing  that  came  to  their  knowledge  was  the  injury  to 
appellee.  Appellant *s  theory  of  the  accident,  based  on 
its  testimony,  is  that  when  the  cars  came  in  contact  the 
knuckles  of  the  receiving  coupler  were  not  completely 
opened  and  that  they  were  entirely  closed  by  the  im- 
pact without  making  connection,  and  that  appellee, 
seeing  that  the  knuckles  did  not  interlock,  used  the  cut 
lever  to  try  to  open  or  pull  up  the  lock  pin  again  and 
put  his  hand  in  there  to  open  the  knuckles  supposing 
he  could  do  it  on  the  separation  and  rebound  that  fol- 
lows in  coupling  a  long  train,  but  that  he  was  not 
quick  enough  and  was  caught  in  this  effort ;  that  coup- 
lers do  not  always  work  in  the  first  impacf,  sometimes 
two  or  three  efforts  are  necessary.  The  pin  may  not 
drop  perhaps  because  the  knuckles  are  not  entirely 


602  Appellate  CotniTS  of  Illinois. 

— 1 


DaYldson  v.  Peoria  &  Pekln  Union  Ry.  Co.,  203  111.  App.'498. 

open  or  there  may  be  some  rust  or  temporary  defect 
that  prevents  the  free  passage  of  the  opposing 
knuckles.  This  theory  of  appellant  as  to  how  the  ac- 
cident actually  happened  is  plausible  except  for  one 
thing.  There  is  no  question  that  appellee's  wrist  and 
arm  were  injured  and  that  his  hand  was  not  crushed, 
as  it  likely  would  have  been  if  it  had  happened  that 
way.  This  mute  testimony  strongly  corroborates  ap- 
pellee's statement  of  what  he  was  doing  and  how  he 
was  doing  it  at  the  time  of  the  injury.  The  wound  was 
what  would  happen  in  an  accident  occurring  as  he  says 
it  did.  It  was  a  fair  question  for  the  jury.  It  appears 
that  the  coupler  was  in  working  condition  shortly  be- 
fore and  shortly  after  the  accident.  Appellant  says 
it  is  therefore  unreasonable  to  suppose  that  it  was  out 
of  order  just  at  the  time  of  the  accident.  But  it  can- 
not be  denied  in  any  view  of  the  testimony  that  there 
was  an  apparent  failure  of  the  coupler  to  work  at  just 
that  time,  and  that  appellee,  who  was  an  experienced 
switchman  and  entirely  familiar  with  such  matters, 
thought  it  was  necessary  to  go  between  the  cars  to 
remedy  the  diflSculty.  If  there  was  a  temporary  defect 
which  caused  a  failure  to  work  just  then  and  there  it 
was  sufficient  ground  for  this  action  and  judgment. 

Whether  the  Federal  Safety  Appliance  Act  is  com- 
plied with  on  the  part  of  employers  by  using  ordinary 
diligence  or  even  great  diligence  in  keeping  their  cars 
equipped,  as  therein  provided,  and  whether  employers 
should  be  held  liable  for  defects  in  required  appliances 
of  which  they  have  no  notice,  and  in  the  exercise  of 
reasonable  care  could  not  have  notice,  is  no  longer  an 
open  question.  It  is  a  federal  question  in  which  the 
decisions  of  the  federal  courts  govern.  The  duty  was 
held  to  be  absolute  in  St.  Louis,  I.  M.  £  S.  Ry.  Co.  v. 
Taylor,  210  U.  S.  281.  That  position  was  strongly  at- 
tacked by  counsel  but  reaffirmed  by  the  court  in  Chi- 
cago, B.  &  Q.  Ry.  Co.  V.  United  States,  220  U.  S.  559, 
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in  which  case  the  authorities  are  so  thoroughly  dis- 
cussed  and  reviewed  that  we  do  not  cite  or  refer  to 
cases  there  discussed.  In  Chicago,  R.  L  <&  P.  Ry.  Go. 
V.  Brown,  229  U.  S.  317,  320  [3  N.  C.  C.  A.  826],  the 
two  last  mentioned  cases  are  treated  as  settling  the 
law,  *  *  That  the  failure  of  a  coupler  to  work  at  any  time 
sustains  the  charge  of  negligence  in  this  respect,  no 
matter  how  slight  the  pull  on  the  coupling  lever.  ^' 
That  the  duty  is  imperative  is  recognized  as  the  law  in 
Luken  v.  Lake  Shore  &  M.  S.  Ry.  Co.,  248  111.  377.  In 
Erlinger  v.  St.  Louis  £  0' Fallon  Ry.  Co.,  152  111.  App. 
640,  the  court  said  that  the  law  requires  the  equipment 
at  all  times  so  that  when  in  use  the  necessity  for  going 
between  the  ends  of  the  cars  is  avoided.  The  same 
court  repeated  and  reaflSrmed  that  statement  in  Stecks- 
tor  V.  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.,  169  HI.  App.  40, 
44.  It  seems,  to  follow  from  the  federal  cases  that  a 
temporary  defect  and  failure  to  work  of  an  equipment 
required  by  the  Safety  Appliance  Act  creates  a  liabil- 
ity and  subjects  the  defendant  to  the  penalties  and 
burdens  imposed  by  that  act,  even  though  such  failure 
arose  from  some  defect  unknown  to  the  employer, 
which  in  the  exercise  of  reasonable  care  he  could  not 
have  ascertained  and  remedied.  Under  sections  3  and 
4  of  the  Employers'  Liability  Act  neither  the  defense 
of  contributory  negligence  nor  of  assumed  risk  is 
available  to  appellant.  An  averment  in  the  declara- 
tion of  due  care  of  the  plaintiflF  is  surplusage.  Lucas 
V.  Peoria  <&  Eastern  Ry.  Co.,  171  111.  App.  1. 

The  instructions  to  the  jury  were  much  more  favor- 
able for  appellant  than  the  law  heretofore  stated  war- 
ranted. We  conclude  that  there  is  suflScient  evidence 
showing  and  tending  to  show  that  the  coupling  was  at 
the  time  and  place  in  question  defective  and  not  in 
compliance  with  the  federal  statute  to  forbid  our  dis- 
turbing the  verdict  on  the  ground  that  it  is  manifestly 
ftgainst  the  weight  of  the  evidence ;  that  if  the  coupling 
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was  then  and  there  so  defective  it  is  not  material 
how  long  before  that  time  it  had  been  defective,  or  how 
soon  after  that  time  the  defect  was  removed,  and  not 
material  that  no  want  of  care  or  intent  to  evade  the 
law  can  be  imputed  to  appellant ;  that  the  instructions, 
as  a  series,  were  much  more  favorable  to  appellant 
than  it  had  a  right  to  ask,  and  that  there  was  no  re- 
versible error  in  giving  or  refusing  instructions.  No 
question  is  raised  as  to  the  action  of  the  court  in  rul- 
ing on  the  evidence,  and  no  error  is  suggested  not 
hereinbefore  mentioned.  The  judgment  should  there- 
fore be  affirmed. 

Affirmed. 


The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  t.  Louis  Peek,  Plaintiff  in  Error. 

Oen.  No.  6,233.  (Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  De  Kalb  county;  the  Hon.  Wil- 
liam L.  Pond,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Affirmed.    Opinion  filed  August  10,  1916. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois, 
plaintiflF,  against  Louis  Peck,  defendant,  for  violating 
the  statute  relating  to  anti-saloon  territory  (J.  &  A. 
^  4647  et  seq.).  From  a  judgment  of  conviction  and 
fine  and  imprisonment  and  abatement  of  the  place 
described  in  the  indictment,  defendant  brings  error. 

Clifpe  &  Cliffe,  for  plaintiff  in  error. 
Lowell  B.  Smith,  for  defendant  in  error. 
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Me.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beelslon. 

1.  Intoxicating  liquors,  §  140* — lohen  record. need  not  he  in- 
troduced to  show  description  of  premises  tohere  liquor  is  sold.  On 
trial  under  an  indictment  for  selling  intoxicating  liquor  in  anti- 
saloon  territory,  held  that  the  legal  description  of  the  property 
on  which  the  building  wherein  the  Intoxicating  liquor  was  sold 
was  located  could  be  given  by  any  one  who  knew  it,  and  it  would 
not  be  necessary  to  introduce  the  record. 

2.  Intoxicating  liquors,  §  131* — what  evidence  is  admissible 
to  show  character  of  place  in  prosecution  for  sale  in  anti-saloon 
territory.  Evidence  that  a  witness  had  seen  intoxicated  persons 
come  out  of  a  place  wherein  it  was  charged  that  intoxicating 
liquors  had  been  sold,  held  admissible  in  a  prosecution  for  selling 
intoxicating  liquor  in  anti-saloon  territory. 

3.  Intoxicating  liquors,  §  140* — when  certified  copy  of  record 
of  internal  revenue  collector's  office  showing  issuance  of  special 
stamp  is  admissible  in  prosecution  for  selling  intoxicating  liquor 
in  onti-soloon  territory,  A  certified  .copy  of  a  record  of  the  in- 
ternal revenue  collector's  office  for  the  district  within  which  in- 
toxicating liquors  were  charged  to  have  been  sold,  showing  the 
issuance  of  a  special  stamp  or  license  to  carry  on  the  business  of 
a  retail  liquor  dealer  at  a  certain  place  for  a  certain  period,  held 
to  be  competent  evidence  without  proof  that  it  was  posted  in  said 
place,  in  a  prosecution  for  selling  intoxicating  liquor  in  anti- 
saloon  territory. 

4.  Criminal  law,  §  494* — when  accused  cannot  complain  of  al- 
leged erroneous  admission  of  evidence.  Under  an  indictment 
against  one  Louis  Peck  charged  with  selling  intoxicating  liquor 
In  anti-saloon  territory,  where  defendant  contended  that  error  was 
committed  by  the  trial  court  in  permitting  the  State  to  prove  that 
his  fuU  name  was  Louis  E.  Peck  and  that  he  was  commonly 
known  as  L.  E.  Peck,  held  that  there  was  no  merit  in  such  con- 
tention where  it  appeared  such  defendant's  counsel  had  called  him 
L.  E.  Peck  in  examining  his  own  witnesses  and  in  an  instruction 
given  at  his  request. 

6.  Intoxicating  liquors,  %  132* — when  statements  of  accused  in- 
dicating guilt  are  admissible  in  prosecution  for  selling  intoxicating 
liqu,or  in  anti-saloon  territory.  In  a  prosecution  for  selling  intoxi- 
cating liquor  in  anti-saloon  territory,   evidence  that  the  accused 
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had  told  a  witness  he  had  sold  whisky  to  parties  named  and  that 
they  did  not  dare  expose  him,  and  that  he  had  tried  to  prevent  a 
witness  from  testifying  before  the  grand  Jury  to  the  truth  of  the 
matter  and  to  so  shape  his  testimony  that  it  would  not  include 
intoxicating  liquor;  held  properly  admitted. 

6.  Cbiminal  law,  §  212» — when  action  of  court  in  reciting  por- 
tionn  of  evidence  in  ruling  upon  objections  is  not  erroneous.  Where 
a  Judge,  in  ruling  upon  objections  to  evidence  before  the  Jury,  in 
a  criminal  case  recited  or  repeated  portions  of  the  testimony, 
held  no  error  if  he  correctly  stated  the  evidence,  especially  where 
no  objection  was  made. 

7.  Intoxicattno  ijquobs,  (  IZl*— when  evidence  as  to  place  being 
quiet  and  orderly  is  properly  excluded  in  prosecution  for  selling  in 
anti-saloon  territory.  As  the  sale  of  intoxicating  liquor  in  antl- 
saloon  territory  is  a  nuisance  under  the  Anti-Saloon  Territory  Act 
(J.  ft  A.  H  4650 K  notwithstanding  the  place  where  it  is  sold  may 
be  a  quiet  and  orderly  place,  held  that  there  was  no  error  com- 
mitted by  the  court  in  refu£ing  to  permit  a  witness  in  a  prosecu- 
tion for  violation  of  the  act  to  testify  that  the  place  in  question 
was  quiet  and  orderly,  particularly  where  the  accused  had  testified 
that  he  so  kept  it  and  no  one  had  testified  directly  to  the  contrary. 

8.  Intoxicating  liquors,  §  158* — when  instruction  in  prosecution 
for  sale  of  in  anti-saloon  territory  is  not  erroneous.  Where  the 
anti-saloon  law  was  adopted  in  certain  territory  on  April  7,  1914.  held 
that  such  law  became  eftective  in  that  territory  May  7,  1914, 
and  that  an  instruction  covering  the  period  "after  May  6, 
1914,"  would  not  be  open  to  the  objection  that  it  covered  one  day 
before  the  law  went  into  eftect 

9.  Criminal  law,  §  417* — when  question  of  variance  between 
proof  and  indictment  may  not  first  be  raised  on  appeal.  Where  a 
nuisance  count  in  an  indictment  for  selling  intoxicating  liquor  in 
anti-saloon  territory  described  the  place  where  such  liquor  was 
charged  to  have  been  sold  as  "No.  123  South  California  street" 
and  an  internal  revenue  stamp  in  evidence  described  it  as  123 
California  street,  and  there  was  no  proof  of  any  other  123  Cali- 
fornia street  than  123  South  California  street,  held  no  ground 
for  reversal  of  a  judgment  of  conviction  where  the  variance  was 
first  suggested  on  appeal. 

10.  Intoxicating  liquors,  §  162* — when  instruction  in  prosecu- 
tion for  sale  of  in  anti-saloon  territory  is  not  reversibly  erroneous. 
Even  if  an  instr action  in  a  prosecution  for  selling  intoxicating 
liquor  in  anti-saloon  territory  was  improper  because  covering  a 
day  before  the  law  went  into  effect  in  such  territory,  the  giving 
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of  such  instruction  is  not  ground  for  reversal  where  no  sales  of 
intoxicating  liquor  in  the  place  charged  were  proved  to  have  bean 
made  on  the  particular  day. 


I 


Thede  Brothers^  Appellees,  y.  Newton  Matthews^  Ap- 
pellant. 

Gen.  No.  6^263.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Thbo- 
POBs  N.  Obeen,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.  Affirmed.  Opinion  filed  Augdst  10,  1916.  Rehearing 
denied  October  5,  1916. 

Statement  of  the  Case. 

Action  by  Thede  Brothers,  plaintiflfs,  against  New- 
ton Matthews,  defendant,  to  recover  fifteen  dollars  for 
moving  a  building  from  defendant's  premises.  From 
a  judgment  for  plaintiflfs,  defendant  appeals. 

Ejbk  &  Shubtlefp,  for  appellant. 

Frank  A.  Hall,  for  appellees. 

Mr.  Justice  Dibbll  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Evidence,  $  107* — when  telephone  conversation  is  admissiMe. 
A  telephone  conversation  is  admissible  in  evidence  if  the  witness 
identified  the  voice,  and  its  force  would  depend  on  whether  the 
jury  believed  the  witness. 

2.  CoNTBACTS,  I  385* — when  evidence  sufficient  to  show  promise 
to  pay  lor  removal  of  building.    Evidence  held  sufficient  to  sustain 

•S«c>  nilnoln  Note*  Dlffedt,  VoU.  XI  to  XV,  and  CumulatlTe  Quarterly,  same 
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the  finding  of  the  court  that  defendant  promised  to  pay  plaintiffs 
the  expense  of  moving  a  certain  building  frmn  his  land,  in  an 
action  to  recover  for  such  expense. 

3.  CJoNTRACTS,  §  85* — token  promise  to  pay  for  removal  of  build- 
ing is  based  upon  sufficient  consideration.  Where  defendant  had 
consented  that  a  certain  building  should  be  placed  on  his  land, 
held  sufficient  consideration  appeared  for  his  promise  to  pay  for 
its  subsequent  removaL 


Knight  Light  Company,  Appellant,  y.  C.  M.  Morrison, 

Appellee. 

Gen.  No.  6,301.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck)urt  of  Peoria  county;  the  Hon.  John 
M.  NiEiiAus,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.  Affirmed.  Opinion  filed  August  10,  1916.  Rehearing 
denied  October  5,  1916. 

Statement  of  the  Case. 

Action  in  replevin  by  Knight  Light  Company, 
plaintiff,  against  C.  M.  Morrison,  defendant,  for  pos- 
session of  a  soda  fountain  and  other  goods.  From  a 
judgment  for  defendant,  plaintiff  appeals. 

Defendant  gave  plaintiff  a  written  order,  prepared 
by  plaintiff  for  the  goods  in  question  to  conform  to 
certain  plans  and  specifications  prepared  by  plaintiff 
to  defendant's  satisfaction  and  to  be  installed  in 
defendant's  store,  defendant  to  pay  therefor  $2,500, 
$100  with  the  order,  $700  on  receipt  of  the  goods  with 
bill  of  lading,  and  the  remainder  at  stated  times  there- 
after, and  to  execute  notes  and  a  chattel  mortgage  for 
the  deferred  payments  when  the  goods  were  deliv- 
ered and  to  procure  and  assign  an  insurance  policy, 
title  to  remain  in  plaintiff  until  the  chattel  mortgage 
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was  executed  and  delivered  and  until  the  purchase 
money  was  paid  in  full,  and  the  order  to  be  subject 
to  plaintiff's  approval,  blank  for  which  appeared  on 
the  order.  The  order  was  not  formally  approved  by 
plaintiff's  signature  thereto  until  two  days  before 
trial  The  goods  were  in  part  manufactured  by  plain- 
tiff after  receipt  of  the  order  and  in  part  obtained 
elsewhere,  and  were  shipped  to  defendant,  knocked 
down  and  crated,  and  installed  in  defendant's  place 
of  business  by  plaintiff's  employees.  Defendant  paid 
the  $800  called  for  by  the  order,  but  refused  to  execute 
the  notes '  and  mortgage  or  procure  the  insurance 
policy  or  make  further  payment,  claiming  the  goods 
were  not  according  to  contract,  but  allowed  them 
to  be  installed  on  assurances  of  plaintiff's  employees 
that  when  installed  they  would  be  according  to  con- 
tract. Defendant  offered  to  return  them  upon  return 
of  the  $800  paid  by  her.  She  gave  forthcoming  bond 
and  retained  the  goods. 

Qotnn  &  QuiNir  and  Joseph  P.  Mahoney,  for  appel- 
lant. 

Page,  Hunter,  Page  &  Dallwig,  for  appellees. 

Mb.  Justice  Dibelij  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

1  Sales,  $  19* — what  consiituteB  implied  acceptance  of  order 
for  goods.  Where  the  defendant  In  a  replevin  action  gave  to  the 
plaintiff  a  written  order  for  certain  goods  subject  to  plaintiffs  ac- 
ceptance of  the  order,  on  which  a  blank  appeared  for  such  accept- 
ance held  that  the  plaintiff  by  manufacturing,  shipping  and  instal- 
ling the  goods  ordered,  Impliedly  accepted  the  order,  although  the 
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written  acceptance  thereof  waa  not  signed  by  plaintiff  until  after 
bringing  of  the  action  and  delivery  of  the  goods. 

2.  Sales,  §  301* — when  replevin  lies  to  recover  goods  sold  under 
conditional  sale  contract.  Where  goods  were  sold  on  a  contract 
which  provided  that  title  should  remain  in  the  seller  until  they 
were  paid  for,  held  that  replevin  by  the  seller  would  not  lie  for 
the  goods  unless  the  purchaser  was  in  default  or  unless  the  sdler 
first  tendered  back  the  money  paid  thereon. 

3.  Sales,  §  301* — when  return  of  payments  is  condition  preced- 
ent to  recovery  of  goods  sold  under  conditional  sale  contract.  Where 
a  party  contracted  to  purchase  goods  of  a  specified  kind  and  qual- 
ity and  the  goods  when  delivered  were  found  to  be  not  of  such 
kind  or  quality,  held  that  such  party  would  not  be  in  default  in 
refusing  to  pay  for  same,  and  replevin  would  not  lie  by  the  seller 
of  the  goods  without  his  first  returning  to  such  party  what  he 
had  paid  thereon. 

4.  SAI.E8,  $  296* — when  purchaser  is  not  estopped  from  com^ 
plaining  th4it  goods  do  not  comply  with  contract,  A  purchaser  of 
goods  is  not  estopped  from  complaining  that  they  do  not  comply 
with  the  contract  by  having  retained  them  after  ottering  to  return 
them  upon  return  of  the  money  paid  thereon,  in  an  action  in  re- 
plevin by  the  seller  for  such  goods. 


John  B.  Bartholomew  et  al.,  Appellees^  y.  Lura  H. 

Bartholomew,  Appellant. 

Gen.  No.  6,310. 

1.  PABTmow,  $  72* — what  com4>ensation  should  he  allowed  to 
those  making  improvements  on  land  in  partition  suit.  In  a  par- 
tition suit,  where  sale  was  had,  those  who  had  lawfully  made  im- 
provements on  the  land  would  be  allowed  by  way  of  compensation 
the  actual  increase  of  the  price  received  at  the  sale  in  consequence 
of  the  improvements. 

2.  Tenancy  in  common,  §  ^^—^ght  of  one  tenant  to  make  im- 
provements. A  tenant  in  common  may  make  proper  improvements 
on  the  land  without  his  cotenant's  consent 

3;  Paktition,  §  72* — what  compensation  should  be  allowed  in 
partition  suit  to  tenant  in  common  making  improvements  on  land. 


'See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  ComidaUv*  OvHtorlr. 
toplo  ana  section  nnmbev.  * 
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Where  a  tenant  in  common  had  so  Improved  the  land  as  to  add 
to  its  value  a  certain  sum,  but  at  a  sale  of  the  land,  in  a  suit  for 
partition  thereof,  a  sum  less  than*  the  aggregate  of  the  original 
value  and  the  added  value  was  realized,  held  that  the  depreciation 
should  be  charged  proportionately  to  both  the  original  and  the 
added  value,  and  such  tenant  credited  with  the  fraction  of  the 
sum  found  to  be  the  enhanced  value  of  the  land  which  such  tenant's 
interest  bore  to  the  entire  interest  in  the  land. 

Appeal  from  the  Circuit  Court  of  t'eoria  county;  the  Hon.  JoHif 
VL  NiEHAUB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1916.  Affirmed.  Opinion  filed  August  10,  1916.  Rehearing 
denied  October  11,  1916. 

H.  OliAy  Calhoun  imd  Sucheb  &  Moobe,  for  appel- 
lant. 

B.  Badley,  for  appellees. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Albertus  Y.  Bartholomew  died  intestate  leaving  a 
widow  and  five  children  surviving  him  as  his  only 
heirs  at  law,  and  leaving  a  farm  of  about  five  hundred 
and  twenty-two  acres  in  Peoria  county.  John  B.  Bar- 
tholomew, one  of  his  children,  bought  the  interests  in 
said  farm  of  all  the  other  children,  except  his  sister 
Lura  H.  Bartholomew,  and  thereupon  became  the 
owner  of  four-fifths  and  she  of  one-fifth.  There- 
upon he  made  extensive  improvements  upon  said 
farm  and  filed  a  bill  in  partition  against  his  sister  and 
others.  There  were  incumbrances  and  questions  of 
dower  and  matters  of  rent,  all  of  which  have  been 
adjusted  by  the  decrees  of  the  court  below  and  those 
matters  are  disposed  of.  The  decree  sought  to  com- 
pensate complainant  for  the  improvements,  which 
compensation  was  asked  in  the  bill.  His  sister's  an- 
swer denied  that  he  was  entitled  to  any  compensation 
for  said  improvements,  because  they  did  not  increase 
the  value  of  the  premises  and  because  she  had  never 
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requested  or  consented  to  said  improvements.  She 
claims  here  that  if  any  allowance  should  be  made  to 
him,  the  allowance  which  was  made  is  grossly  exces- 
sive.   This  is  an  appeal  by  her  on  that  subject  only. 

From  Louvalle  v.  Menard,  6  HI.  (1  Gihn.)  39  to 
Bayley  v.  Nichols,  263  111.  116,  the  rule  prevailing  in 
this  State  has  been  that  in  partition,  where  a  sale  is 
had,  those  who  have  lawfully  made  improvements 
upon  the  premises  are  allowed  by  way  of  compensa- 
tion the  actual  increase  of  the  price  received  at  the 
sale  in  consequence  of  the  improvement.  It  is  also 
clear  that  a  tenant  in  common  in  possession  may  make 
proper  improvements  without  the  consent  of  his  co- 
tenant.  The  real  dispute  here  arises  in  the  application 
of  these  principles. 

The  cause  was  twice  referred  to  the  master  to  re- 
port proofs  and  conclusions  and  he  did  make  such 
reports,  and  the  decree  on  this  subject  is  based 
thereon.  The  reports  are  not  set  out  in  the  abstract 
and  we  might  very  properly  refuse  to  consider  the 
question,  but  we  have  concluded  to  pass  upon  the 
merits  of  the  controversy.  The  court  found  that  be- 
fore the  improvements  were  made  the  premises  were 
worth  $44,000;  that  the  improvements  increased  the 
value  of  the  premises  $5,000;  and  that  after  the  im- 
provements were  made  the  premises  were  worth 
$49,000.  The  farm  brought  at  the  sale  $45,500.  It  is 
the  contention  of  the  appellant  that  this  showed  that 
the  improvements  only  added  $1,500  to  the  value  of  the 
farm  and  that  she  should  pay  to  her  brother  only  one- 
fifth  of  that  sum.  She  seeks  to  place  the  entire  depre- 
ciation upon  the  improvements.  The  court  below  dis- 
tributed the  depreciation  pro  rata  between  the  value 
of  the  farm  before  the  improvements  were  made  and 
the  value  of  the  farm  afterwards,  and  held  that  the 
sale  was  for  four  hundred  and  fifty-five  four  hundred 
and  ninetieths  of  the  value  as  improved,  and  allowed 
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the  complainant  to  be  credited  with  that  fraction  of  the 
stim  which  it  had  been  found  that  the  premises  were 
enhanced  in  valuiS  by  the  improvements.  That  frac- 
tion of  $5,000  would  be  $4,559.10,  and  $911.82  is  one- 
fifth  of  that  sum  and  is  the  amount  which  the  court 
found  the  improvements  had  added  to  the  selling  price 
of  her  share.  The  proof  is  very  clear  that  these  im- 
provements had  added  to  the  actual  value  of  the  farm, 
at  least  as  much  as  the  court  found.  There  is  nothing 
to  indicate  |;hat  the  shrinkage  at  the  sale  from  the 
values,  which  the  court  had  found,  was  only  in  the 
improvements  and  not  in  the  land  itself.  In  Bradley 
V.  Simpsofij  93  HI.  93,  where  a  similar  question  was 
involved,  it  was  held  that  as  there  was  nothing  in  the 
case  to  indicate  to  the  contrary  it  would  be  assumed 
that  the  depreciation  was  in  the  same  proportion  upon 
the  land  and  buildings.  We  think  the  court  justly 
followed  that  rule  in  this  case.  The  decree  is  there- 
fore affirmed. 

Affirmed. 
Mb.  PnEsmiNQ  JusticE  Niehaus  took  no  part. 

You  CCIU  M 


/ 
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Albert  Biehard^  Appellee,  t*   Brunner   Foundry   A 

Maehinerj  Companj^  Appellant. 

Oen.  No.  6,168.  (Not  to  be  reported  in  full.) 

♦ 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  Ed-' 
OAB  Eldbedge,  Judge,  presiding.  Heard  In  this  court  at  the  Octo- 
ber term,  1916.  Affirmed.  Opinion  filed  October  18, 1916.  Oertiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Albert  Eichard,  plaintiff,  a^inst  Brunner 
Foundry  &  Machinery  Company,  defendant,  to  recover 
damages  for  injuries  to  plaintiff's  right  eye.  From  a 
jud^aent  for  plaintiff  for  $5,000,  defendant  appeals. 

Plaintiff  was  employed  as  a  fireman  in  the  boiler 
room  of  the  St.  Paul  Coal  Company,  where  defendant 
was  engaged  in  putting  in  new  flues  in  a  boiler  adjoin- 
ing the  one  on  which  plaintiff  was  at  work.  Defendant's 
employees  were  engaged  in  expanding  a  new  flue  by 
hammering  on  the  head  of  a  steel  driftpin  so  as  to.  drive 
it  into  the  expander.  Plaintiff's  eye  was  injured  by  a 
piece  of  the  head  of  the  pin  flying  off  when  it  was 
struck  by  the  hammer  in  the  hands  of  defendant's  em- 
ployee. 

McDouGALL  &  Chapman  and  Howabd  H.  Batnb,  for 
appellant. 

Dttncan  &  O'CoNOB,  for  appellee. 

'   Mb.  Pbbsiding  Justice  Nibhaus  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Beeision. 

1.  Master  and  servant,  §  697* — when  evidence  sufficient  to  9how 
injury  to  servant  J)y  inexperienced  coemployee.     Evidence  in  an 

•See  minoU  Notes  THgegt,  Vols.  XI  to  XV.  and  ComuUitlv*  Qnartevly, 
topic  and   pectlon  number. 
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action  by  am  employee  for  pereonal  iajurieB,  held  to  tend  to  lAcw 
plaintllTB  injury  was  caused  by  improper  or  careless  bandttBg  of 
a  hammer  by  defendant's  employee  and  that  he  was  inexperienced 
in  that  line  of  work. 

2.  Damages,  |  IS^^^-tohen  evidence  <u  to  p099ible  refulta  of  in- 
jury  i8  inadmisiible.  Bvideace  as  to  possible  results  of  plaintiff's 
injury  to  his  right  eye  and  its  possible  eftect  on  his  other  eye^ 
heid  incompetent  and  properly  excluded  in  an  action  to  reco¥er 
damages  for  such  injury. 

3,  Damages*  §  244* — when  admUaUm  of  improper  evidence  ie 
harmleee  error.  In  an  action  for  damages  for  personal  injuries, 
held  that  the  improper  admission  of  eYldeace  as  to  the  possible 
results  of  the  injury  was  harmless  error  where  there  was  nothing 
to  show  that  the  Jury  considered  or  were  inllttenced  by  such  evi* 
dence  in  finding  for  the  plaintifC. 

GABins,  J^  difwenting. 


IL  Heen,  Appellee,  y,  Edward  J.  Daley,  AppellaHt. 
Gen.  Ne.  %,fi44.  (Net  to  be  reported  in  f«lL> 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Asthuh 
W.  Dk  Selm,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.  Affirmed.  Opinion  filed  October  12,  1916.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Ac^on  Ijy  B.  Meera,  plaiatiflF,  against  Edward  J. 
Daley,  defendant,  to  recover  fees  for  professional  legal 
services.  From  a  judgment  for  plaintiff  for  $2,000, 
defendant  appeals. 

O'DoNNBLL,  DoNOVAK  &  Bray,  for  appellant;  J.  L. 
O'DoNNBLL,  of  counsel. 

Edwabd  R.  Nadblhoffbb,  for  appellee. 


•Bee  nilnoto  Notes  Dig«et,  Vole.  XI  to  XV,  and  CamaUitlTe  Qmrterly,  mme 
Die  Mid  eeetloB  nmiber. 
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Mb.  Presiding  Justice  Nibhaus  delivered  the  opin- 
ion of  thfe  court. 

Abstract  of  the  Decision, 

L  Atioenet  akd  client,  {  134* — what  weight  should  he  given 
l>y  fury  to  testimony  of  experts  as  to  value  of  professional  services. 
The  opinion  of  attorneys  testifying  as  experts  as  to  the  value  of 
professional  legal  services  rendered  by  an  attorney  should  be  con- 
sidered as  merely  advisory  to  the  Jury  in  an  action  to  recover  for 
such  services  to  aid  them  in  forming  their  own  Judgment  concern- 
ing the  amount  properly  to  be  allowed  for  such  services,  and  they 
should  use  their  own  knowledge  and  Judgment  based  upon  all  of 
the  evidence  as  to  what  would  be  reasonable  compensation  there- 
for. 

2.  iNSTBUcnoNB,  |  87* — when  on  preponderance  of  evidence 
deemed  not  erroneous.  An  instruction  that  a  slight  preponderance 
only  of  the  evidence  in  favor  of  the  plaintiff  would  be  sufficient  to 
warrant  a  finding  in  his  favor,  held  proper  and  not  misleading, 
in  an  action  to  recover  fees  for  professional  legal  services  wherein 
several  attorneys  testified  as  experts  and  the  finding  of  the  Jury 
was  less  than  the  amount  testified  to  by  such  witnesses. 

3.  Attorney  and  client,  §  135* — when  verdict  in  action  for  legal 
services  is  riot  excessive,'  In  an  action  to  recover  fees  for  profes- 
sional legal  services  rendered,  where  plaintiff  was  retained  as  soli- 
citor for  defendant  in  a  suit  against  defendant  and  others  to  aet 
aside  a  will  disposing  of  an  estate  valued,  at  1150,000,  under  which 
defendant  was  the  principal  beneficiary,  in  which  suit  plaintiff 
had  leading  charge  of  the  defense  litigation,  and  performed  valuable 
and  successful  service,  and  which  resulted  in  a  settlement  quite 
favorable  to  defehdant's  interests,  and  on  account  of  which  services 
plaintiff  had  received  |500,  held  that  a  Judgment  for  |2,000  was 
not  excessive. 

•See  nilnoU  Notes  Dlfest,  Vols.  XI  to  XV,  and  Ciiaiiil»ttT«  Quartcrlj, 
topie  and  lecttoii  namlMr. 
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William  Lostutter  by  Margaret  Lostutter^  Appellant, 
T.  Brown  Shoe  Company,  Appellee. 

Gen.  No.  6,317. 

1.  Workmen's  Compensation  Act,  §  4* — what  minors  are  in^ 
eluded  fvithin.  The  second  paragraph  of  section  5  of  the  Work- 
men's Compensation  Act  [Cal.  111.  St.  Supp.  1916,  If  6475(5)],  In- 
cluding within  that  act  "minors  who  are  legally  permitted  to  work 
under  the  laws  of  the  State/'  Includes  only  mlno)*s  who  can  legally 
perform  the  work  under  the  laws  of  the  State,  and  does  not 
include  a  minor  who  cannot  legally  perform  work  under  the  Child 
Labor  Act. 

2.  Statutes,  |  152* — when  statute  deemed  not  to  repeat  con- 
fliciing  statute  hy  implication.  The  repeal  of  a  statute  by  implica- 
tion is  not  favored,  and  where  two  acts  of  the  Legislature  come  in 
question  unless  they  are  clearly  inconsistent  with  and  repugnant 
to  each  other,  or  unless  In  the  later  statute  some  express  notice 
is  taken  of  the  former  plainly  Indicating  an  intention  to  repeal  it, 
the  later  statute  will  not  be  considered  as  operating  to  repeal  the 
former  by  implication. 

3.  Workmen's  Compensation  Act,  §  1* — as  not  repealing  anv 
part  of  Child  Labor  Act,  No  legislative  Intent  is  anywhere  ap- 
parent in  the  provisions  of  the  Workmen's  Compensation  Act  to 
repeal  or  abrogate  any  part  of  the  Child  Labor  Act,  nor  any  conflict 
in  the  legitimate  operation  of  both  acts,  and  the  object  and  pur- 
pose for  which  each  act  was  passed  can  be  fully  effectuated  by 
allowing  both  acts  to  remain  in  full  force. 

.4.  Master  and  servant,  §  22* — how  Child  Labor  Act  should  he 
construed.  The  Child  Labor  Act  was  passed  to  prevent  absolutely 
the  employment  of  children  in  the  prohibited  occupations  named 
therein,  and  such  construction  should  be  given  it  by  the  courts 
OS  will  effectuate  such  purpose  if  it  can  consistently  be  done. 

5.  Master  and  servant,  §  22* — what  is  duty  of  employers  as 
to  employment  of  children  toithin  Child  Labor  Act,  Those  who 
are  liable  under  the  provisions  of  the  Child  Labor  Act  are  bound 
at  their  peril  to  see  that  children  are  not  employed  contrary  to 
its  provisions. 

6.  Workmen's  Compensation  Aot — what  are  rights  of  minors 
illegally  employed  within  Child  Labor  Act  to  compensation  under. 
Compensation  for  injuries  received  by  a  minor  while  engaged  in 


•See  nilnols  Notes  YHgtmtt  YoU.  XI  to  XY»  and  OvmiilAttvo  <)imrtorlj»  Mino 
tople  and  Metton  nnmtMr. 
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woriE  contrary  to  the  proviBionc  of  the  Child  Labor  Act  is  not 
recoverable  under  the  Workmen's  Compensati<ML  Act 
Cabnes,  J.»  dissenting. 

'  Appeal  from  the  Cireait  Court  of  Lee  eowttj;  the  Hon.  Oscas 
B.  Hkabd,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reyersed  and  remanded.    Opinion  flled  October  12,  191<L 

John*  P.  Devinb^  for  appellant. 

W.  G.  Shookey  and  Clyde  Smith,  for*  appellee. 

Mb.  pRBsiDiNO  JiTSTicB  NiEHAUB  delivered  the  opin- 
ion of  the  court, 

This  suit  was  instituted  hy  Margaret  Lostutter  as 
next  friend  of  the  appellant,  William  Lostutter,  who 
is  a  minor  under  sixteen  years  of  age,  to  recover  dam- 
ages for  personal  injuries  received  by  him  while  em- 
ployed in  the  factory  of  appellee,  the  Brown  Shoe 
Company,  alleging  such  employment  to  be  in  viola- 
tion of  the  provisions  of  the  Child  Labor  Act.  It  is 
alleged  in  the  declaration,  which  contains  two  counts, 
that  appellee  was  operating  a  certain  shoe  manufac- 
turing establishment ;  and  that  it  unlawfully  employed 
the  appellant,  he  being  a  minor  under  the  age  of  six- 
teen years,  to  work  and  operate  a  machine  known  as 
a  leveling  machine,  which  is  propelled  by  steam  power ; 
that  the  work,  of  operating  this  leveling  machine  was 
dangerous  employment,  and  that  the  appellant's  life 
and  limbs  were  thereby  endangered ;  that  while  he  was 
thus  operating  the  machine  in  question  his  left  thumb 
came  in  contact  with  a  part  of  the  machine,  and  was 
drawn  into  it,  and  that  it  was  thereby  lacerated,  and 
compound  dislocation  of  the  first  and  second  joints 
were  caused  thereby;  and  that  by  reason  of  tiie  in- 
juries the  minor  suffered  the  loss  of  the  use  of  the 
thumb,  and  his  damages  are  laid  at  $3,000. 

The  appellee  entered  a  sxiecial  appearance  in  the 
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case  and  moved  the  court  to  dismiss  it  for  want  of 
jurisdiction;  and  the  motion  was  sustained,  and  the 
court  ordered  the  cause  dismissed,  and  rendered 
judgment  against  the  appellant  for  costs  of  suit,  from 
which  order  and  judgment  the  appellant  prosecutes 
this  appeal. 

Section  11  of  the  Child  Labor  Act  (J-  &  A.  1[  5317), 
prohibits  the  employment  of  a  child  under  the  age  of 
sixtean  years,  in  any  employment  that  may  be  con- 
sidered dangerous  to  its  life  or  limbs,  or  where  its 
health  may  be  injured  or  its  morals  depraved.  It  is 
contended  l^  appellee  that  the  appellant,  William  Los- 
tutter,  who  is  conceded  to  be  a  minor  over  fourteen 
and  under  sixteen  years  of  age,  wqb  at  work  in  its 
factory,  under  the  provisions  of  the  Workmen's  Com- 
pensation Act  of  1913 ;  and  that  by  virtue  of  the  pro- 
visions of  paragraph  2  of  section  5  of  that  Act  [Cal. 
lU.  St  Supp.  1916,  \i  5475(5)],  he  could  lawfully  be 
employed  to  perform  the  labor  at  which  he  was  en- 
gaged at  the  time  of  his  injuries. 

The  question  therefore  involved  in  this  appeal,  and 
presented  for  our  decision,  is  whether  the  Workmen's 
Compensation  Act  was  intended  to,  and  did  in  effect, 
by  the  language  employed  in  the  paragraph  mentioned, 
repeal  or  abrogate  the^  provisions  of  the  Child  Labor 
Act,  to  the  extent  that  children  under  the  age  of  six- 
teen, who  were  over  the  age  of  fourteen,  could  be 
legally  employed  at  work  is  considered  dangerous  to 
their  lives  or  limbs.  If  diildren  who  come  within  the 
age  limit  mentioned  may  thus  be  employed,  by  virtue 
of  the  Workmen's  Compensation  Act,  then  the  judg- 
ment of  the  court  below  in  dismissing  the  case  for 
want  of  jurisdiction  is  correct,  and  the  compensation 
to  which  the  appellant  is  entitled  for  the  injuries  re- 
ceived should  have  been  fixed  by  and  in  accordance 
with  the  provisions  of  the  Workmen's  Compensation 
Act ;  if  I  howeveri  the  Compensation  Act  does  not  legal- 
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ize  appellant's  employment,  then  it  is  well  settled  that 
a  cause  of  action  accrued  to  appellant  under  the  alle- 
gations of  the  declaration,  and. the  court  had  juris- 
diction of  the  subject-matter  of  the  suit.  {Purtell  v. 
Philadelphia  d  R.  Coal  <&  Iron  Co.,  256  111.  110 ;  Beau- 
champ  V.  Sturges  <&  Burn  Mfg.  Co.,  250  111,  303  -yAmer- 
ican  Car  <&  Fouhdry  Co.  v.  Armentraut^  214  111.  509.) 

The  language  of  the  second  paragraph  of  section  5 
of  the  Workmen's  Compensation  Act  [Cal.  HI.  St. 
Supp.  1916,  If  5475(5)],  under  which  it  is  claimed  by 
appellee  that  the  minor  in  question  could  be  employed, 
is  as  follows:  "Every  person  in  the  service  of  an- 
other, under  any  contract  for  hire,  express  or  implied, 
oral  or  written,  including  aliens  and  minors  who  are 
legally  permitted. to  work  under  the  laws  of  the  State, 
who  for  the  purposes  of  this  act  shall  be  considered 
the  same,  and  have  the  same  power  to  contract,  re- 
ceive payments  and  give  acquittances  therefor  as  adult 
employee  *  *  */'  It  is  contended  by  the  appellee 
that  the  clause  "minors  who  are  legally  permitted 
to  work  under  the  laws  of  the  State,"  in  the  foregoing 
paragraph,  should  be  construed  to  mean  that  minors 
over  the  age  of  fourteen  years,  because  they  are 
legally  permitted  to  work  at  some  kind  of  employ- 
ment, come  within  the  class  of  minors  which  is  con- 
sidered as  embraced  within  the  provisions  of  the  act. 
While  this  may  be  true,  in  regard  to  work  which  such 
minors  are  permitted  to  perform  under  the  laws  of  the 
State,  it  does  not  follow  that  they  may  be  considered 
as  coming  within  its  provisions  with  reference  to  work 
which  the  law  prohibits. 

The  clause  "legally  permitted  to  work  under  the 
laws  of  the  State"  must  necessarily  have  reference 
to  the  work  which  the  minors  are  to  perform  under  the 
Compensation  Act ;  in  other  words,  it  must  be  consid- 
ered as  including  the  minors  who  can  legally  perform  ^ 
the  work  under  the  laws  of  the  State,  at  which  they 
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are  employed,  under  the  operation  of  the  Compensa- 
tion Act.  It  does  not  appear  reasonable  that  minors, 
because  they  are  legally  permitted  to  work  at  some 
kind  of  work,  under  the  laws  of  the  State,  that  there- 
fore nnder  the  provisions  of  the  Workmen's  Compen- 
sation Act,  they  may  also  be  employed  at  work  which 
is  unlawful  under  the  Child  Labor  Act. 

It  is  not  claimed  that  there  is  a  direct  repeal  of  the 
provisions  of  the  Child  Labor  Act  in  question.  If 
there  is  a  repeal  or  abrogation  of  any  part  of  the 
act,  it  must  therefore  be  by  implication.  The  repeal 
of  a  statute  by  implication  is  not  favored ;  and  unless, 
where  two  acts  of  the  Legislature  come  in  question, 
they  arQ  clearly  inconsistent  with  and  repugnant  to 
each  other,  or  unless  in  the  later  statute  some  express 
notice  is  taken  of  the  former,  plainly  indicating  an 
intention  to  repeal  it,  the  later  statute  will  not  be  con- 
sidered as  operating  to  repeal  the  former  by  implica- 
tion. {Holton  V.  Daly,  106  111.  131;  Village  of  Ridg- 
tvay  V.  Gallatin  County,  181  111.  521.)  Under  this  rule 
of  construction,  even  where  statutes  which  are  seem- 
ingly repugnant,  the  later  statute  is  not  regarded  as 
operating  to  repeal  the  former,  unless  the  provisions 
of  the  later  one  be  clearly  inconsistent  with  the  former, 
and  plainly  indicate  an  intention  to  repeal  it. 

No  legislative  intent  is  anywhere  apparent  in  the 
provisions  of  the  Workmen's  Compensation  Act,  to 
repeal  or  abrogate  any  part  of  the  provisions  of  the 
Child  Labor  Act;  and  the  legitimate  operation  of  the 
Workmen's  Compensation  Act  does  not  necessarily 
interfere  with  the  operation  of  the  Child  Labor  Act; 
and  there  is  therefore  no  conflict  between  the  two  acts ; 
the  object  and  purpose  for  which  each  act  was  passed 
can  be  fully  effectuated  by  allowing  both  acts  to  re- 
main in  full  force. 

Our  Supreme  Court  has  repeatedly  expressed  the 
legislative  purpose  in  the  passage  of  the  Child  Lip^bor 
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Act  of  1903  (J.  &  A.  Tf  5307  et  seq.)y  and  emphasized 
that  it  was  passed  to  prevent,  absolutely,  the  employ- 
ment of  children  in  the  prohibited  occapations  named 
therein  and  that  snch  a  constmction  should  be  given 
this  act  by  the  courts  as  will  effectuate  its  purpose, 
if  it  can  consistently  be  done.  {PurteU  v.  PhSUidelphia 
(&  R.  Coal  <&  Iron  Go,,  supra;  American  Car  d  Foun- 
dry Co.  V.  Armentraut,  supra.)  Those  who  are  liable 
under  the  provisions  of  the  act  referred  to  are  bound, 
at  their  peril,  to  see  that  children  are  not  employed 
contrary  to  its  provisions.  (Strafford  v.  Republic 
Iron  £  Steel  Co.,  238  111,  371 ;  Beauchamp  v.  Sturges 
£  Burn  Mfg.  Co.,  supra.)  As  was  said  by  Justice 
Carter  in  PurteU  v.  Philadelphia  <&  R.  Coal  <&  Iron  Co., 
supra:  **It  is  the  child's  working  that  is  prohibited 
by  the  statute  and  not  his  hiring.*' 

Adopting  the  rule  of  construction  universally  ad- 
hered to  by  the  courts  of  review  in  this  State,  we  must 
hold  that  both  of  the  statutes  in  question  remain  in 
full  force  and  operation  and  that  minors,  though  they 
may  be  considered  as  having  adopted  the  provisions 
of  the  Workmen's  Compensation  Act,  concerning  the 
work  they  are  legally  permitted  to  perform,  cannot 
be  considered  as  having  adopted  it  for  the  purpose  of 
performing  work  which  is  prohibited  by  law;  and, 
therefore,  compensation  for  injuries  which  they  re- 
ceive while  engaged  in  the  unlawful  work  cannot  be 
recovered  under  the  provisions  of  such  act. 

We  are  aware  that  the  Supreme  Court  of  Wisconsin 
has  placed  a  somewhat  different  construction  upon 
similar  language  concerning  minors'  employment, 
under  the  Workmen's  Compensation  Act  of  that  State; 
but  the  construction  there  adopted  appears  to  us  to 
be  contrary  to  the  well-recognized  rule  of  construc- 
tion prevailing  in  this  State,  and  clearly  in  con- 
flict with  the  legislative  purposes  embodied  in  the 
statutes  under  consideration. 
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The  judgment  is  therefore  revereed  and  the  eamse 
remanded  for  further  proceedings  in  conformity  witii 
tfad  ¥iewB  hexem  expressed. 

Reversed  mtd  remcmdei. 

Ms.  JuBTiOK  CABiirBS  disscuting.  The  only  case  di- 
rectly in  point  that  has  Qome  to  my  attention  is  Foth 
V.  Macomber  &  Whyte  Rope  Co.,  161  Wis.  549.  The 
conclusion  of  that  court  that  their  Workmen's  Oom- 
pansation  Act  appUed  in  a  similar  case  under  similar 
statutes  is  not  based  on  the  repeal  of  one  of  the  stat- 
utes. I  do  not  understand  that  a  question  of  the 
repeal  of  our  Child  Labor  Aot  is  involved  in  this  ease. 
I  am  of  the  opinion  that  in  the  absence  of  other  direct 
authority  we  should  follow  the  reasoning  of  the  Wifi- 
eonsin  caae  and  affirm  the  judgment  and  permit  the 
parties  to  obtain  the  decision  of  the  Supreme  Court  on 
the  controlling  question,  which  is  one  of  great  general 
importance,  without  incurring  the  necessary  expense 
and  delay  of  a  jury  triaL 


Fred  Meixner^  Appellant,  v.  Western  Live  Stock  Insur- 

anee  Campany,  Appellee* 

Oeii.  No.  %,269.  (Not  to  be  reported  In  firll.) 

Appeal  from  the  County  Court  of  Peoria  coun^;  the  Hon.  Chss- 
TBB  F.  Babnkit,  Judge,  presiding.  Heard  in  thin  court  at  the  April 
teirm»  1916.    Affirmed.    Opinion  filed  October  IZ,  11^16. 

Statement  of  the  Case. 

Action  by  Fred  Meixner,  plaintiff,  against  Western 
Live  Stock  Insurance  Company,  defendant,  to  recover 
one  hundred  and  fifty  dollars,  part  payment  of  plain- 
tiff's subscription  of  five  hundred  dollars  to  defend- 
ant's capital  stock.  From  a  judgment  on  a  directed 
verdict  for  defendant,  plaintiff  appeals. 
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Plaintiff  subscribed  for  twenty-ftve  shares  of  de- 
fendant's capital  stock,  amounting  to  five  hundred  dol- 
lars, through  a  subagent  upon  the  latter 's  solicitation 
and  statement  that  he  himself  owned  some  of  the  stock 
and  had  all  he  could  get  from  the  company,  and  if 
plaintiff  would  subscribe  for  twenty-five  shares  and 
advance  one  hundred  and  fifty  dollars  thereon  this 
agent  would  sell  it  within  sixty  days  and  pay  back  to 
plaintiff  the  one  hundred  and  fifty  dollars  with  in- 
terest  and  a  profit  in  addition.  Plaintiff  subscribed 
accordingly  for  five  hundred  dollars  of  the  stock  and 
paid  this  subagent  one  hundred  and  fifty  dollars,  which 
the  latter  forwarded  to  defendant,  and  defendant  sent 
one  hundred  dollars  thereof  to  the  agent  under  whom 
the  subagent  was  working  as  his  commission  and  re- 
tained the  remainder. 

Eagleton,  Stone  &  Islby,  for  appellant. 

Miles  &  Fuller,  for  appellee. 

Mb.  Justice  Cahnes  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  pRAim,  (  18* — when  fraudulent  representations  are  action- 
able. Fraudulent  and  deceitful  representations  relied  on  must  be 
concerning  an  existing  fact  or  facts  to  furnish  a  ground  of  action. 

2.  Sales;  §  411* — what  does  not  constitute  actionable  false  rep- 
resentation. Where  an  agent  for  the  sale  of  the  capital  stock  of 
a  company  made  a  sale  thereof  upon  his  promise  to  reseU  within 
a  certain  time  for  the  first  purchaser's  benefit,  which  he  did  not 
do,  held  that  even  if  he  did  not  intend  when  he  made  such  .promise 
to  keep  it,  it  was  not  such  a  false  representation  as  would  furnish 
ground  for  an  action  of  fraud  and  deceit  by  such  purchaser  to 
recover  money  paid  on  the  purchase. 

3.  Contracts,  §  63* — when  promise  is  unsupported  by  considera- 
tion.    The  fact  that  there  was  a  motive  for  a  promise  does  not 


•See  nilnoU  Notes  Dlffeiit.  VoU.  XI  to  XT,  mad  Ciimiil»tlTC  Qnartorlx. 
topic  and  section  nnmber. 
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supply  the  necessary  element  of  consideration  to  make  it  enforce- 
able. 

4.  CoNTBAcrs,  §  69* — when  moral  oWgation  U  insufficient  con- 
Hderation.  Where  an  agent  for  the  sale  of  the  capital  stock  of  a 
company  made  a  sale  of  the  stock  upon  his  promise  to  the  pur- 
chaser to  res^  within  a  certain  time  for  the  purchaser's  benefit, 
which  he  did  not  do,  held  that  there  would  be  no  legal  obligation 
upon  the  company  to  refund  the  money  paid  by  such  purchaser 
and  no  suffldmit  moral  obligation  to  furnish  a  consideration  for 
the  company's  promise  to  refund  It 


Tera  Tlioinpsoii,  Appellant,  y.  J.  D.  Thompson  Carna- 
tion Company  et  aL,  Appellees. 

Gen.  No.  6,271.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon.  Doe- 
BANCB  DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.     Affirmed.     Opinion  filed  October  12,  1916. 

Statement  of  the  Case. 

Suit  by  Vera  Thompson,  complainant,  against  the 
J.  D.  Thompson  Carnation  Company,  Helen  T.  Fish, 
Charles  M,  Fish,  Fannie  T.  Qnintero,  P.  W.  Peterson, 
B.  Wunderlick  and  Frank  M.  Fairfield,  defendants,  to 
recover  six  and  one-half  shares  of  the  capital  stock  of 
the  defendant  company.  From  a  decree  finding  the 
title  to  five  shares  of  the  stock  to  be  in  the  defendant, 
Helen  T.  Fish,  complainant  appeals. 

The  bill  claimed  title  to  one  and  one-half  shares  of 
the  stock  nnder  an  agreement  set  out  therein,  and  the 
decree  found  title  to  those  shares  to  be  in  complainant, 
to  which  no  cross  error  was  assigned.  The  other  five 
shares  were  claimed  by  complainant  by  purchase  from 
her  brother  John  D.  Thompson  during  her  father  ^s 

•Bee  nilnols  NotM  Divest,  Yob.  XI  to  XV*  uid  CumuUtlTe  Quarterly,  Mune 
topla  mad  leetloB  number* 
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lifetime,  and  T^rere  claimed  by  her  sister  Helen  T.  Fish 
nnder  a  contract  dated  August  10,  1908,  between  her- 
self, her  father,  who  then  owned  the  five  shares,  and 
her  husband  Oharles  M.  Fish,  all  of  whom  w«re  stock- 
holders in  the  defendant  oompany,  the  oapiial  stoek 
of  which  was  nearly  all  owned  by  complainant,  Helen 
T.  Fish  and  Charles  M.  Fish.  The  father  died  intes- 
tate January  15, 1912,  leaving  as  his  only  heirs  at  law 
complainant,  Helen  T.  Fish  and  John  D.  Thompson. 
There  had  been  no  administration  on  his  estate.  The 
chancellor  held  that  the  contract  was  valid  and  en- 
forceable, that  it  was  not  a  testamentary  disposition 
of  property,  and  that  the  legal  equitable  right  and 
title  in  4knd  to  the  five  shares  vested  ijhl  Helea  T.  FiA 
at  the  death  of  her  father,  subject  to  the  payment  of 
dividends  and  of  a  certain  sum  of  money  to  complain- 
ant, as  provided  in  the  contract. 

HowAED  "W.  Hayes  and  Chtjech,  Shbpakd  &  Day, 
for  appellant;  Howasd  W.  Hayes  and  Clyde  L.  Day, 
of  counsel. 

Olik  ft  Lasaway,  for  appellees. 

Mb.  Justice  Cakneb  delivered  the  opinion  oi  the 
oourt. 

AlMitraet  of  the  Deelslon. 

1.  C0BPORA.TION8,  I  172* — when  agreement  between  stocJehoVlert 
U  not  void  as  against  puJblic  policy.  Where  three  holders  of  stock 
lA  a  corporation  eatttred  Into  a  written  agreement  to  vote  for  each 
other  and  for  no  others  as  directors  and  that  theF  ehoiild  be 
elated  to  certain  offices  in  the  corporation,  and  one  of  said  holders 
of  stock,  owning  five  shares  thereof,  further  agreed  in  such  agree- 
ment that  in  his  absence  or  on  his  death  a  certain  ether  of  said 
holders  should  Yote  the  shares  and  on  hts  death  should  pay  tke 
diTidends  thereon  and  one-third  ot  the  par  value  thereof  to  Us 

•8m  niinoli  NotM  mmenL,  ViOa.  XI  U  X¥,  uid  Gumiikittw  Qomxuii^,  mmm 
tople  and  Mctlon  iiiimD«r. 
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daughter,  and  aaotlier  oae-tbIM  of  tte  par  value  theroof  ta  bit 
aon,  and  ttia  asrcamoRt  proyUlod  further  that  It  ahould  not  be 
changed  or  terminated  except  by  the  unanimous  consent  of  the 
signen  thereof  and  should  be  binding  on  their  helni»  CKOcutore, 
admlalatratora  and  aaeigna,  he^i  that  such  agreement  was  not 
void  aa  against  pubUe  poUay« 

2.  OoBFoaATiDirs,  |  172* — when  oofitrsci  for  pooUimg  of  atoOe  U 
valid,  A  Yalid,  Irrevocable  contract  by  the  owner  of  corporate  stock 
paasing  title  upon  the  death  of  the  original  owner,  baaed  upon  a 
aulBcSeot  consideration,  and  not  a  testamentary  diaposltien  of  sudi 
prc^orty,  ia  created  where  the  three  owners  of  the  stock  in  such 
corporation  enter  Into  a  written  agreement  to  vote  their  respective 
Bharee  for  each  other  for  directors,  and  ne  other  purposee,  and 
such  agreonent  providee  that  they  shall  be  elected  to  speoifled 
offices  and  one  of  such  stockholders  agreed  that  in  his  absenoe  or 
on  his  death  a  certain  other  of  the  parties  to  the  agreement  should 
have  the  voting  of  the  stock  standing  in  his  name  and  that  on  his 
death  the  dividends  on  the  shares  should  be  paid  to  the  other 
party,  as  well  as  one-third  of  the  par  value  of  the  stock  and  an- 
other one-third  of  the  par  vahie  thereof  to  his  s<m,  and  the  agree- 
ment further  provides  that  it  should  not  be  changed  or  terminated 
except  by  the  unanimous  consent  of  the  signers  thereof,  and  should 
be  binding  on  their  heirs,  executors,  administrators  and  assigns. 

3.  pBOPEBTr,  I  2*^ — tohat  U.  Property  is  strictly  speaking  that 
dominion  or  Indefinite  right  of  user  and  dispoeltion  which  one  may 
lawfully  exercise  over  particular  things  or  objects. 


PontlM  Mntnal  Conntj  Fire  ft  Lightning  Insnranee 
Company,  Appellee,  y.  W.  M.  Sheibley,  Appellant. 

Gen.  No.  6,272. 

1.  Ihbubahcc,  I  518* — what  ia  extent  of  recovery  where  oom- 
peneaiUm  received  from  wrongdoer  cauHng  loss.  A  contract  of 
insurance  is  for  indemnity,  and  if  the  insured  receives  satisfac- 
tion or  part  satisfaction  for  his  loss  from  a  wrongdoer  who  caused 
it,  the  amount  so  received  should  be  applied  in  full  or  partial 
discharge  of  the  policy. 

2.  INBUBA90B,  |  520* — When  imurer  ia  entitled  to  euhrogation. 
If  an  Insured  fire  loss  is  not  satisfied  by  the  wrongdoer  causing 
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it  and  the  insurer  pays  the  loss,  he  is  entitled  to  equitable  sub- 
rogation to  the  claim  of  the  Insured  against  such  wrongdoer  to 
the  extent  the  insurer  has  paid. 

3.  IvsuRAVCE,  f  622* — what  is  right  of  insurer  as  to  action 
against  wrongdoer  ■  causing  loss.  An  insurer  paying  a  loss  cannot 
bring  an  action  in  his  own  name  against  the  wrongdoer  causing 
the  loss,  but  has  an  enforceable  right  to  participate  in  an  action 
brought  by  the  insured. 

4.  Insurance — what  are  rights  of  insured  upon  compromising 
of  judgment  against  wrongdoer  causing  loss.  Where  an  insured 
recovers  a  judgment  against  a  wrongdoer  who  caused  the  loss 
which  was  insured,  he  cannot  compromise  such  Judgment  without 
consent  of  the  insurer  without  incurring  liability  to  the  insurer 
to  the  amount  paid  by  the  latter,  but  where  the  insured  compro- 
mises such  Judgment  with  the  insurer's  consent  on  condition  that 
he  pay  the  insurer  a  certain  portion  of  the  insurer's  claim,  the 
Insured  is  bound  by  such  terms. 

5.  Appeal  and  ebbob,  |  864* — when  court  will  not  examine  record 
for  matters  not  abstracted.  Reviewing  courts  will  not  examine  the 
record  for  matters  not  abstracted  to  find  some  reason  for  reversing 
a  Judgment 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the  Hon. 
Geokoe  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.    Affirmed.    Opinion  filed  October  12,  1916. 

Abthub  H.  Shay,  for  appellant 

Bert  W.  Adsit,  for  appellee. 

Mr.  Justice  Carnes  delivered  the  opinion  of  the 
court. 

A  bam  and  other  buildings  and  property  belonging 
to  appellant,  W.  M.  Sheibley,  were  destroyed  by  fire 
claimed  to  have  been  set  by  the  Chicago  &  Alton  Bail- 
road  Company.  The  bam  was  insured  for  $800  by 
appellee,  County  Fire  Insurance  Company.  Appellant 
collected  the  amount  of  his  policy  from  appellee,  and 
at  about  the  same  time  presented  a  claim  against  the 
railroad  company  for  the  entire  loss.  Appellee,  by 
agreement  with  appellant  and  on  his  statement  that  it 
was  interested  in  the  claim  against  the  railroad  com- 

•8ee  UllnoU  Notes  Divert,  Vol*,  XI  to  XV.  mad  CvmolaaTe  QMutwIr. 
topic  iHid  section  ppmber. 
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pany  to  the  extent  of  $800,  employed  counsel  and  ae- 
tively  assisted  in  the  prosecution  of  a  suit  against  the 
railroad,  which  resulted  in  a  verdict  and  judgment 
of  $4,000  for  appellant,  that  amount  presumably  being 
what  the  jury  found  was  the  total  loss  of  property 
occasioned  by  the  fire.  The  railroad  company  moved 
for  a  new  trial,  which  was  successfully  resisted  by 
appellant.  It  obtained  orders  for  an  appeal  to  this 
court  and  filed  its  appeal  bond,  then  suggested  a  set- 
tlement with  appellant.  Negotiations  for  a  settlement 
were  participated  in  by  appellant,  appellee  and  the 
railroad  company,  and  afterwards  appellant  accepted 
$3,000  in  compromise  of  the  judgment.  Appellee  did 
not  advise  the  settlement,  but  told  appellant  he  had 
the  greater  amount  at  stake  and  could  do  as  he  thought 
best  about  compromising  the  claim.  If  he  did  com- 
promise for  three-quarters  of  the  judgment  appellee 
would  take  three-quarters  of  its  claim,  or  $600,  and 
if  he  did  not  compromise  it  would  furnish  counsel  to 
assist  in  the  trial  on  appeal  as  it  had  in  the  lower 
court.  There  is  no  controversy  about  the  facts  except 
two  witnesses  for  appellee  testified  that  appellant  made 
no  response  to  the  suggestion  of  appellee  that  it  would 
take  $600  in  case  of  settlement,  and  two  witnesses  for 
appellant  testified  that  he  then  said  he  would  not  pay 
$600.  It  is  proved  without  contradiction  that  he  after- 
wards talked  with  an  officer  of  appellee  about  the 
compromise  and  was  told  that  he  would  not  advise 
him  about  that,  but  if  he  did  compromise  it  would 
take  $600.  Appellee  brought  this  action  of  assumpsit 
to  recover  that  sum  of  $600,  and  had  judgment  on  a 
verdict  for  that  amount,  from  which  this  appeal  is 
prosecuted.  The  court  below  tried  the  case  on  the 
theory  that  the  total  loss  by  fire  was  fixed  at  $4,000  by 
the  judgment  in  the  case  against  the  railroad  company 
in  which  the  parties  to  this  suit  both  participated,  and 
refused  evidence  offered  by  appellant  to  the  effect  that 
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the  total  loss  was  $4,800,  and  that  the  evidence  intro- 
duced in  the  railroad  case  conclusively  showed  it  was 
$4,800.  The  jury  were  instructed,  at  the  instanoe  of 
appellee,  that  by  reason  of  the  undisputed  facts  (re- 
citing them)  it  was  entitled  to  recover  $800  of  the 
appellant  unless  the  parties  had  agreed  that  in  case  of 
such  settlement  appellee  would  take  $600,  in  which 
event  it  was  entitled  to  recover  only  that  amount ;  and 
refused  instructions  offered  by  appellant  conflicting 
with  that  theory  of  the  law.  It  also  refused  to  admit 
evidence  oifered  by  appellant  that  he  had  expended 
$460,  in  attorneys'  fees  and  expenses  in  and  about  the 
prosecution  of  his  claim  against  the  railroad  company. 
In  short,  the  loss  of  appellant  was  at  least  $4>000.  His 
recovery  from  the  wrongdoer  and  insurance  company 
was  $3,800,  and  deducting  his  expenses  leaves  his  net 
recovery  $3,340.  He  received  $660  less  than  full  in- 
demnity for  his  loss.  The  court  practically  directed 
the  verdict.  If  appellee  was  not  entitled  to  a  directed 
verdict  the  judgment  should  be  reversed. 

The  general  rule,  we  think,  is  that  the  contract  of 
insurance  is  for  indemnity,  and  if  the  insured  receives 
satisfaction  or  part  satisfaction  for  his  loss  from  a 
wrongdoer  who  has  caused  the  loss,  the  amoxmt  so 
received  will  be  applied  in  full  or  partial  discharge  of 
the  policy.  (19  Cyc.  891.)  If  the  loss  is  not  satisfied 
by  the  wrongdoer,  and  the  insurance  company  pays  it, 
it  is  entitled  to  equitable  subrogation  to  the  claim  of 
the  insured  against  such  wrongdoer.  19  Cyc  893; 
Peoria  Marine  S  Fire  Ins.  Co.  v.  Frost,  37  LL  333; 
American  Exp.  Co.  v.  Haggard,  37  HI.  465 ;  or,  as  said 
in  Chicago  d  A.  R.  Co.  v.  Glewny,  175  111.  238,  in  such 
cases  the  insurer,  after  paying  the  loss  caused  by  a 
wrongdoer,  stands  in  the  position  of  a  surety,  and  be- 
comes subrogated  to  the  rights  of  the  insured  to  the 
extent  it  has  paid. 

In  the  present  case  appellee,  after  paying  the  $800, 
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had  an  interest  in  the  dahn  against  the  railroad  oom- 
panj,  but  it  could  not  bring  an  action  in  its  own  name 
against  the  wrongdoer.  {Peoria  Marine  <&  Fire  Ins. 
Ga.  V.  Frost,  supra.)  It  had  a  right  to  participate  in 
the  action  brongfat  by  appellant.  That  right  was  rec- 
ognised by  the  parties  and  acted  upon.  If  appellant 
had  refused  to  recognize  appellee's  rights  in  bringing 
and  conducting  the  suit,  he  would  in  some  proper  pro* 
ceeding  have  been  compelled  to  recognize  th^n. 
{Hartford  Ins.  Co.  v.  Pennell,  2  HI.  App.  609.)  Still, 
it  is  very  likely  true  that  appellee's  interest  in  the 
daim  against  the  railroad  company  was  primarily  lim- 
ited to  any  excess  that  appellant  might  receive  fr(»n 
both  the  railroad  company  and  itself  over  full  indem- 
nity for  His  loss.  It  is  argued  by  appellee  that  this  rule 
is  changed  by  the  fact  that  it  participated  in  the  suit 
against  the  railroad  company  with  the  understanding 
and  implied  contract  between  the  parties  that  its  in- 
terest was  $800  in  the  amount  recovered.  There  is 
much  force  in  this  suggestion,  but  we  do  not  think  the 
decision  of  the  case  necessarily  turns  on  its  validity. 

'  We  are  of  the  opinion  that  if  appellant  had  compro- 
mised the  judgment  without  the  consent  or  knowledge 

^of  appellee,  he  would  by  that  act  have  become  liable 
to  appellee  in  the  full  amount  paid  by  it;  that  he  did 
compromise  with  the  consent  of  appellee  that  he  might 
do  80  if  he  paid  it  three-quarters  of  the  amount  it  had 
paid.  He  had  no  consent  to  compromise  on  any  other 
terms,  asod  we  conclude  that  when  he  accepted  the 
eompnomise  with  the  railroad  company  he  berime 
bound  by  the  conditions  imposed  by  appellee,  and  this 
regardless  of  the  question  whether  he  had  ever  ex- 
pressly or  impliedly  agreed  to  pay  that  amount,  or  had 
^expressIy  said  he  would  not  pay  it 

The  only  direct  authority  we  have  found  on  the  ef- 
fect of  appellant's  compromise  is  the  late  case  of  Fire 
Ass'n  of  Philadelphia  v.  Sehelienger,  83  N.  J.  Eq.  144. 
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The  insured  had  recovered  from  a  wrongdoer  the  full 
amount  of  his  loss,  $6,000,  and  afterwards,  without  the 
knbwledge  or  consent  of  the  insurer,  compromised 
the  claim  for  $3,000.  It  was  a  case  of  hardship  on  the 
insured,  as  the  court  said,  because  he  very  likely  set- 
tled with  the  wrongdoer  under  the  belief  th^t  he  was 
not  liable  to  the  insurance  company.  But  the  court 
said,  without  citing  authorities,  that  there  could  not 
be  the  slightest  doubt  touching  the  law  that  the  in- 
surance company  was  subrogated  to  the  rights  of  the 
assured  to  the  amount  of  its  payment;  that  the  in- 
sured became  a  trustee  of  the  insurer  to  the  amount 
of  its  payment  in  the  event  of  future  collection  from 
the  person  primarily  liable  for  the  loss ;  that  when  the 
loss  should  be  paid  by  the  wrongdoer  to  the  assured  he 
would  of  necessity  become  trustee  for  the  insurance 
company  to  the  amount  it  had  paid  under  its  policy  of 
insurance;  that  the  insurance  company  occupied  the 
position  of  an  equitable  assignee  of  the  rights  of  the  as- 
sured to  the  extent  of  the  payment;  that  when  the 
assured  brings  a  suit  against  the  wrongdoer,  the  fact 
that  he  has  received  payment  of  the  amount  for  which 
the  insurance  company  was  liable  cannot  be  utilized 
by  the  wrongdoer  as  a  defense  or  partial  abatement  of 
the  claim;  therefore  any  recovery  against  the  wrong- 
doer is  not  affected  by  the  fact  that  the  insurance 
has  been  paid  prior  to  that  time.  Any  suit  that  is 
brought  must  be  in  the  name  of  the  assured.  The 
railroad  company  is  entitled  to  be  protected  against 
two  suits.  The  assured  cannot  sue  for  the  balance 
which  is  due  to  him  over  and  above  the  insurance, 
and  the  insurance  company  bring  another  simultane- 
ous suit  in  the  name  of  the  assured  for  the  amount 
of  insurance  which  has  been  paid.  The  railroad  com- 
pany  is  entitled  to  protection  against  the  claim  being 
split  and  two  independent  suits  prosecuted,  although 
the  rights  of  the  insurance  company  and  the  assured 
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are  essentially  independent  rights.  When  the  assured 
brings  a  suit  against  the  wrongdoer  it  necessarily  in- 
cludes, and  must  include,  the  amount  that  the  insur- 
ance company  would  be  entitled  to  receive  back  by 
reason  of  insurance  which  it  had  paid ;  that  when  the 
assured  assumes,  without  the  knowledge  or  consent  of 
the  insurance  company,  to  make  a  compromise  settle- 
went,  he  necessarily  assumes  to  settle  the  claim  of  the 
insurance  company.  The  assured  had  no  right  to 
settle  or  discharge  the  lien  of  the  judgment  without 
the  co-operation,  or  at  least  an  opportunity  of  co-op- 
eration, upon  the  part  of  the  insurance  company  in 
that  settlement.  If  he  did  so,  he  necessarily  assumed 
the  liability  to  repay  to  the  insurance  company  the 
amount  that  had  been  paid  to  him ;  that  the  insurance 
company  had  rights  in  the  judgment  as  well  estab- 
lished, and  as  well  settled,  and  as  clearly  defined,  as 
the  insured. 

We  are  cited  to  no  controlling  authority  in  this 
State.  The  reasoning  of  the  New  Jersey  court  seems 
to  us  sound,  and  it  seems  to  necessarily  follow  if  ap- 
pellant could  not  compromise  the  judgment  without 
the  consent  of  appellee  without  incurring  a  liability 
to  pay  appellee  the  full  amount  of  $800,  that,  when  he 
did  get  the  consent  of  appellee  to  compifomise  for 
three-quarters  of  the  judgment  on  condition  that  he 
pay  appellee  three-quarters  of  its  claim,  he  was  bound 
by  the  terms  so  imposed. 

If  we  are  right  in  the  view  of  the  case  above  ex- 
pressed, it  is  immaterial  whether  the  amount  received 
by  appellant  from  both  the  railroad  company  and  ap- 
pellee was  $200  or  $1,000  less  than  his  loss,  or  whether 
the  expenses  incurred  by  him  in  prosecuting  the  suit 
against  the  railroad  company  should  or  not  be  taken 
into  account  in  determining  whether  he  had  received 
full  indemnity  for  his  loss.  Whatever  may  be  the 
answer  to  those  questions,  the  verdict  was  properly 
directed  for  appellee. 
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This  disposes  of  the  questions  urged  here  except  it 
is  argued  that  the  court  erred  in  refusing  appellant's 
Application  for  a  change  of  venue.  That  action  of  the 
court  is  abstracted  as  follows:  '^Petition  for  change 
of  venue.  Notice  of  application  for  change  of  venue. 
Order  denying  x)etition  for  change  of  venue,'*  refer- 
ring to  pages  13, 16, 18  and  32  of  the  record.  Review- 
ing courts  have  so  many  times  said  that  they  would 
not  examine  the  record  for  matters  not  abstracted  to 
find  some  reason  for  reversing  a  judgment  that  it  is 
not  necessary  to  cite  the  cases.  The  actioisi  4>i  the 
court  in  that  regard  is  not  before  us. 

We  conclude  that  on  the  admitted  facts  in  this  <2a8e 
appellee  was  entitled  to  the  judgment  it  obtained;  that 
the  court,  in  effect,  directed  the  verdict  and  did  not  err 
in  so  doing.    The  judgment  is  affirmed. 

Affirwied. 


Gewrge  Randall^  Administrator  de  bonis  non  of  the 
Estate  of  Philip  Erummel^  Deceased^  Appellee^  t. 
Crescent  Coal  Company^  Appellant. 

Oen.  No.  6,278. 

1.  Mikes  and  minesials,  |  117* — when  (uavmed  rUk  and  con- 
ifihut&ry  negUffence  are  unovaiUMe  as  defenses.  Under  the  Mlniiis 
Act  neither  assumed  risk  nor  contributory  negUceoeoe  U  available 
as  A  defeaae  to  an  action  for  damagea  caused  hy  a  ^rllf ul  violation 
of  the  provisions  of  that  act 

2.  Mines  and  minerai^,  §  82* — when  provision  of  Mining  Act  that 
mine  manager  shall  prohibit  men  from  returning  to  an  unsafe 
mine  is  conkpHed  with.  It  is  not  necessary  that  sec  20-8  of  the 
Mining  Act  (J.  4b  A.  f  7494),  should  be  literally  followed,  in  its 
provision  that  the  mine  manager  shall  prohibit  the  men  from  re- 
turning to  an  unsafe  mine,  but  it  is  sufficient  if  any  officer  of  the 
mine  owner  in  authority  performs  some  act  to  accomplish  that 
purpose. 

•See  niinols  Notes  Dlr^t,  Yola,  XI  to  XV,  mad  CnmnlatlTe  QuMtetlx, 
topic  mad  Mctlon  number. 
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3.  Uucm  Aum  umnsLAjjBt  |  80* — %»hen  employer  furnishing  im- 
safe  place  is  Uable  for  death  of  employee.  A  mine  owner's  liar 
Ulitj  on  account  of  the  death  of  an  employee  must  rest  on  some 
neglected  duty  to  such  employee,  and  it  is  nat  enough  that  such 
orv^ner  had  an  unsafe  place,  but  the  deceased  must  hare  been 
rightfally  there  before  liability  attaches  to  such  owner. 

4.  MiiiEs  AiTD  liiRxaiLs,  I  133* — when  master  ie  not  Ualble  for 
death  of  employee  disobeying  orders.  In  an  action  to  reooyer  under 
the  Mining  Act  for  the  death  of  defendant's  employee,  where  the 
deceased,  after  going  some  distance  into  his  employer's  mine,  by 
order  of  his  employer,  to  look  for  two  men  who  had  preceded  him 
in  search  of  two  others  who  had  failed  after  an  explosion  to  reach 
the  surface,  received  an  order  by  telephone  from  his  employer  to 
return  to  the  surface,  but  he  continued  in  search  of  the  two  mea 
who  had  failed  to  reach  the  surface  after  the  explosion  and  was 
overcome  by  gas  and  killed,  held  that  such  employee  lost  his  life 
because  of  his  wilful  disobedience  of  an  express,  reasonable  and 
proper  order  of  his  master,  and  the  latter  would  not  be  liable  in 
such  action. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Johk 
IL  NiEHAue,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.  Reversed  with  finding  of  facts.  Opinion  filed  October 
12,  1916.  Judgment  vacated  and  former  opinion  reflled  December 
6,  1916. 

QtHNK  &  QtJiKK  and  Wbil  &  Babtley,  for  appel- 
lant; FBAim  J.  QuiNN,  Joseph  A.  Weil  and  John  E. 
Doughbbty,  of  counsel. 

J.  L.  MxmPHT,  for  appellee;  Suoheb  &  Moobb,  of 
tK>nnsel. 

Mb.  Jttsticb  Oabnes  delivered  the  opinion  of  the 

conrt. 

Philip  Kmmmel,  while  in  the  employ  of  the  appel- 
lant, Crescent  Coal  Company,  at  its  mule  bam  out- 
side of  its  coal  mine,  lost  his  life  by  going  into  a  part 
of  the  mine  where,  because  of  an  accident  to  the  fan, 
there  was  a  dangerous  condition  of  air  caused  by  the 
lack  of  circulation.    Appellant,  having  elected  not  to 

•fee  nilDols  NotM  Dlsett,  Vol*.  XI  to  XY,  iMMl  CvmolatlTO  Qvartorir*  mmmo 
toiMo  MBd  foetloB  nrnnbor. 
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provide  and  pay  compensation  under  the  Workmen's 
Compensation  Act,  appellee  brought  this  action  to 
recover  for  the  death,  relying  upon  an  alleged  wilful 
violation  of  the  Mines  and  Miners  Act,  chapter  93, 
Eevised  Statutes,  and  especially  section  20-8  (J.  &  A. 
\  7494),  requiring  in  case  of  accident  to  fan  or  ma- 
chinery by  which  the  air  currents  are  stopped  or 
materially  obstructed,  that  the  mine  manager  shall  at 
once  order  the  withdrawal  of  the  men  from  the  mine 
and  prohibit  their  return  until  the  required  ventilation 
has  been  re-established.  And  section  23-6-d  (J.  &  A. 
\  7497),  requiring  rules  to  be  posted  at  some  conspicu- 
ous point  at  the  entrance  to  the  mine.  There  was 
judgment  on  a  verdict  of  $5,000  against  the  coal  com- 
pany, from  which  it  prosecutes  this  appeal. 

There  is  little  controversy  about  the  controlling 
facts.  January  15,  1913,  about  3 :30  p.  m.,  there  was 
an  explosion  in  the  mine  which  suspended  the  circula- 
tion of  air.  The  miners  were  at  the  time  on  their  way 
out,  and  all  except  two  shot  firers  reached  the  surface 
in  safetyl  Koepple,  the  assistant  mine  manager,  went 
back  into  the  mine  with  one  Cannon.  After  Koepple 
and  Cannon  had  entered  the  mine  Case,  an  oflScer  of 
appellee  authorized  to  so  act,  ordered  Kruramel  by 
phone  to  go  into  the  mine  to  look  for  Koepple  and 
Cannon.  Krummel  did  so,  taking  Bead,  a  mule  driver, 
with  him.  Appellant  had  a  telephone  system  consist- 
ing of  one  in  the  mine  oflBce,  one  in  the  mule  barn, 
and  one  at  the  ^* parting"  about  1,500  feet  in  on  the 
main  entry  of  the  mine.  When  Krummel  and  Head 
reached  the  ** parting'^  Read  testified  the  telephone 
bell  was  ringing,  and  Krummel  talked  back  to  the 
office,  and  then  told  him  that  Koepple  and  Cannon 
were  out  of  the  mine;  that  the  message  was  to  come 
out  of  the  mine ;  not  to  go  in  any  further ;  not  to  run 
any  danger,  but  that  he  was  going  on  any  way.  Bead 
says  he  tried  to  induce  Krummel  not  to  go  further 
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because  of  the  danger  of  bad  air,  but  that  Krummel 
insisted  on  going  on  to  look  after  the  two  shot  firers. 
They  went  into  the  mine  several  hundred  feet  further 
where  Krummel  was  overcome  by  the  bad  air,  and  Bead 
80  much  affected  by  it  that  he  only  succeeded  in  get- 
ting back  to  the  ** parting''  where  he  was  found  in  a 
state  of  semiconsciousness.  Krummel*  was  dead  when 
the  rescuing  party  reached  him. 

Appellant  does  not  concede  that  Krummel  was  or- 
dered into  the  mine  by  an  oflScer  in  authority,*  but 
appellee  insists  the  oflScer  had  that  authority,  the  evi- 
dence tends  to  prove  it,  and  we  accept  it  as  the  fact. 
There  is  no  question  that  Krummel  was  ordered  out 
by  the  same  man  that  ordered  him  in.  Appellee  says 
it  was  not  an  imperative  order,  but  the  testimony  of 
Krummel 's  companion.  Bead,  and  other  witnesses  who 
knew  of  the  sending  of  the  order,  leaves  no  doubt  that 
it  was  a  direct  order  to  return,  and  there  can  be  no 
question  that  Krummel  so  understood  it.  Appellee 
suggests  that  Krummel  may  have  been  in  a  dazed  con- 
dition at  the  time  he  received  the  order  and  for  that 
reason  may  not  have  tmderstood  it.  There  is  no 
ground  in  the  evidence  for  this  contention.  There  was 
no  considerable  danger  from  bad  air  at  the  ** parting," 
or  from  the  ** parting''  to  that  entrance  to  the  mine 
where  Krummel  came  in.  There  is  no  question  but 
Krummel  might  have  returned  from  the  **  parting"  in 
safety.  It  follows  that  he  lost  "his  life  in  a  dangerous 
part  of  the  mine  where  he  was  expressly  ordered  not 
to  go. 

If,  as  matter  of  law,  a  servant  cannot  recover  of  his 
master  for  an  injury  occasioned  by  his  wilful  diso- 
bedience of  a  reasonable  order,  then,  without  regard 
to  other  questions  raised  in  this  case,  the  judgment 
should  be  reversed.  Appellant  cites  numerous  au- 
thorities on  the  proposition  that  such  violation  of  an 
order  by  a  servant  bars  his  right  of  recovery  on  the 


538  Appellate  Cotjets  of  Ilukoib. 

Randall  ▼.  Crescent  Goal  Co.,  203  JIL  App.  ^4. 

ground  of  contribntory  negligence  and  assumed  risk. 
It  is  said  in  26  Cye.  1271 :  ^' A  servant  cannot  recover 
for  an  injury  caused  or  contributed  to  by  his  failure 
to  regard  a  proper  warning  or  signal."  There  are  a 
great  nuinber  of  cases  cited  in  Cyc  in  that  connac- 
tion.  Many  cases  are  collected  in  the  note  to  24  L.  B. 
A.  657,  but  in  most  of  the  reported  cases  that  we  have 
examined  it  is  said  either  that  the  servant  assumed 
the  risk  or  was  guilty  of  negligence  in  acting  in  diso- 
bedience to  his  orders.  In  this  State  the  cases  of 
Simmons  v.  Chicago  &  T.  iJ.  Go.^  110  HI.  340 ;  J  organs 
son  V.  Johnson  Chair  Co.,  169  HI.  429 ;  Illinois  Cent.  R. 
Co.  V.  Houck,  72  lU.  285 ;  Chicago  S  W.  I.  R.  Co.  v. 
Flyifm,  154  111.  448 ;  and  Keeley  v.  Cleveland,  C,  C.  db 
St.  L.  Ry.  Co.,  158  111.  App.  237,  all  denying  the  right 
of  the  servant  to  recover  for  an  injury  that  he  received 
because  of  his  disobedience  of  a  valid  rule  or  order, 
leave  it  at  least  doubtful  whether  that  rule  as  there 
announced  was  not  regarded  as  resting  on  the  doctrine 
of  contributory  negligence  or  assumed  risk,  or  both. 
It  has  long  been  settled  in  this  State  that  under  the 
Mining  Act  neither  assumed  risk  nor  contributory  neg*- 
ligence  is  available  as  a  defense  to  a  suit  for  damages 
caused  by  wilful  violation  of  the  provisions  of  the  act. 
(Streeter  v.  Western  Wheeled  Scraper  Co.,  254111. 244, 
258  [1  N.  C.  C.  A.  828].)  Therefore  it  is  necessary  to 
consider  whether  in  the  absence  of  those  defenses  a 
servant  can  recover  f6r  an  injury  that  he  receives  in 
going  into  a  dangerous  place  against  the  express  order 
of  his  master.  The  provision  of  the  Mine  and  MJTijng 
Act  relied  on  by  appellee  recognizes  just  such  a  danger 
as  existed  in  the  present  case,  and  provides  that  the 
mine  manager  shall  prohibit  the  men  from  returmn^ 
into  the  mine  until  a  condition  of  safety  is  re-estab- 
lished. It  is  not  necessary  that  this  statute  should  be 
literally  followed.  It  was  said  in  the  late  case  of  Ark- 
ley  V.  Niblack,  272  111.  356,  362,  in  discussing  a  portion 
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of  the  act  requiring  a  dangerous  place  to  be  marked, 
that  *'if  the  plaintiff  in  error  had  failed  to  mark  a 
dangerous  place,  the  failure  was  not  beyond  his  power 
to  correct. ' '  In  the  present  case  it  may  be  said  on  the 
authority  of  that  case  that  it  was  not  necessary  that 
the  mine  manager,  although  expressly  named  in  the 
statute,  should  prevent  the  nuen  from  returning  into 
the  mine,  but  that  it  was  suflScient  if  any  officer  of  ap- 
pellant in  authority  performed  some  act  to  accomplish 
that  purpose.  The  statute  was  enacted  for  the  safety 
of  employees,  and  must  be  substantially,  if  not  liter- 
ally, complied  with.  If  an  officer  of  appellant  in  au- 
thority had  attempted  to  prevent  any  miner  from  re- 
entering the  mine,  and  that  miner,  from  his  desire  to 
save  his  fellows  in  danger  or  some  other  worthy  mo- 
tive, had  overcome  the  officer  and  entered  the  mine  in 
spite  of  his  efforts  to  keep  him  out,  it  would  occur  to  no 
one  that  the  mine  owner  had  incurred  a  liability  for 
any  injury  that  resulted  from  such  action  of  the  miner. 
We  see  no  difference  in  principle  between  the  supposed 
case  and  the  present  one.  Assume  that  appellant  or- 
dered deceased  into  the  mine  and  in  so  doing  violated 
the  statute — as  in  Arkley  v.  Nihlack,  supra,  the  defend- 
ant violated  the  statute  by  not  marking  a  dangerous 
place.  We  think  the  action  of  appellant  in  this  case 
in  violating  the  statute  was,  as  said  in  the  Arkley  case, 
not  beyond  its  power  to  correct,  and  that  it  did  correct 
it  by  ordering  Krummel  not  to  proceed  into  the  place 
of  danger  but  to  return  to  a  place  of  safety,  which  he 
might  have  done. 

We  have  been  referred  to  no  auliiority  and  have 
found  none  where  under  statutes  abolishing  the  de- 
fense of  contributory  negligence  and  assumed  risk  ttie 
question  before  us  has  been  discussed.  But  we  see  no 
reason  why,  with  those  defenses  excluded,  it  should 
not  still  be  true  that  appellant  owed  deceased  no  duty 
to  protect  him  in  a  place  of  danger  where  he,  in  the 
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course  of  his  employment,  had  no  right  to  be.  Appel- 
lant's liability,  if  any,  must  rest  on  some  neglected 
duty  to  the  deceased.  It  is  not  enough  that  appellant 
had  an  unsafe  place.  It  must  also  appear  that  de- 
ceased was  rightfully  in  that  place  before  liability 
attaches  to  appellant.  This  seems  too  plain  a  prin- 
ciple to  require  the  support  of  authority.  The  cases 
of  Mackey  v.  Northern  Milling  Co.,  210  111.  115;  and 
McAndrews  v.  Chicago,  L.  8.  <&  S.  E.  Ry.  Co.,  222  111. 
232,  forcibly  illustrate  the  application  of  this  rule. 

Appellee  says  that  the  certified  mine  manager  was 
absent  at  the  time  in  question;  that  no  rules  were 
posted,  as  required  by  the  act.  And  it  is  true  that 
there  was  a  failure  to  literally  comply  with  the  act; 
but  what  we  have  before  said  disposes  of  that  consid- 
eration. 

Appellee  with  much  feeling  calls  our  attention  to  the 
heroic  action  of  deceased  in  his  attempt  to  save  the 
lives  of  the  shot  firers.  If  it  is  true,  as  we  think  it  is, 
that  he  risked  his  own  life  that  he  might  save  others, 
his  iliemory  is  entitled  to  that  homage  and  respect 
which  mankind  always  pay  to  the  victims  of  their  own 
courage  and  unselfishness.  But  that  consideration  af- 
fords no  ground  for  the  judgment  in  this  case. 

We  assume  that  the  admitted  facts  in  the  record 
before  us  could  not  be  made  to  diflferently  appear  on 
another  trial,  and  being  of  the  opinion  that  they  pre- 
clude a  recovery,  the  judgment  is  reversed  without 
remanding  the  cause. 

Reversed  with  finding  of  facts. 

Mr.  PBBsroiNG  Justice  Niehaus  took  no  part. 

Finding  of  facts.  We  find  that  deceased  lost  his 
life  because  of  his  wilful  disobedience  of  an  express, 
reasonable  and  proper  order  of  appellant,  his  master. 
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Ferdinand  Leynaud^  Appellee,  t.  Tillage  of  Cherry^ 

Appellant. 

Oen.  No.  6,286. 

1.  MrNiciPAL  coBPOBATioNSt  fi  892* — haw  street  grade  may  te 
vstablUhed,    A  street  grade  may  be  established  by  user. 

2.  MuNiciPix  coRPO&AtiONS,  §  1114 • — what  is  liaHlity  for  ahanr 
dontng  street  grade  and  alJovHng  surface  vmters  to  follow  former 
course^  After  the  establishment  by  a  municipality  of  a  street  grade 
by  user  or  ordinance,  such  grade  cannot  be  abandoned  and  surface 
waters  returned  to  their  natural  course  without  incurring  liability 
for  damages  occasioned  abutting  owners. 

8.  MuKiciPAL  coRPOBATioNB,  §  1114* — whot  is  liability  of  ffir  di- 
verging surface  water  from  streets.  A  municipality  is  liable  in  dam- 
ages for  diverting  surface  waters  upon  premises  of  a  lot  owner 
in  the  proper  construction  of  its  streets. 

4.  MuKiciPAL  coBPOBATiONs,  ft  1116* — What  is  duty  as  to  repair  of 
gutters  and  grades  of  streets.  Where  a  municipality  has  built 
gutters  and  grades  of  streets,  it  becomes  its  duty  to  abutting  owners 
to  keep  them  in  repair. 

5.  Municipal  oorpobations,  §  1114* — wTiat  is  liability  of  dty  for 
overflow  of  land  due  to  building  culvert  returning  surface  waters 
to  former  course.  Where  a  municipality  built  a  certain  culvert 
which  carried  waters  from  their  natural  course  across  certain  lots 
elsewhere  and  so  maintained  the  drainage  for  six  or  seven  years, 
and  in  the  meantime  plaintiff  purchased  said  lots  and  built  a 
dwelling  house  thereon,  and  thereafter  the  municipality  built  a 
second  culvert  which  returned  the  waters  to  their  natural  course 
over  plaintiffs  lots,  held  that  the  condition  prior  to  the  building 
of  the  second  culvert  had  lasted  long  enough  so  plaintiff  had  a  right 
to  assume  the  municipality  would  not  attempt  to  return  the  waters 
to  their  natural  course,  and  he  would  be  entitled  to  substantial 
damages,  in  an  action  for  damages  for  such  overflowing  of  his 
lands  by  reason  of  the  second  culvert 

6.  Plkadino,  I  32* — what  constitutes  surplusage.  In  an  action 
against  a  city  to  recover  damages  for  overflowing  of  plalntifTs 
lands,  held  that  an  allegation  in  an  amended  declaration  that  the 
waters  complained  of  did  not  flow  in  a  natural  water  course  was 
surplusage  where  the  allegation  in  the  original  declaration  and 
the  proof  showed  the  defendant's  liability. 

'  •Bf^  nUnote  Notes  Digvtt,  VoU.  XI  to  XV,  and  CumnbitlTe  Qwwtetly. 
topic  and  •octl<ni  number. 
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Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon.  Job 
A.  Dayis,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1916.    Affirmed.    Opinion. filed  Ootober  12,  1916. 

1  * 

J.  L.  Spaulding,  for  appellant, 
J.  L.  MxjBPHY,  for  appellee* 

Mb.  JxTsncB  Cabnbb  delivered  the  opinion  of  the 
conrt. 

Appellant,  Village  of  Cherry,  was  organized  in  1905. 
Appellee,  Ferdinand  Leynaud,  owns  lots  five»  six  and 
seven  in  block  thirteen  in  My  rick's  First  Addition  to 
the  village.  He  purchased  lot  seven  in  June,  1906, 
and  lots  five  and  six  in  August,  1910.  Six  is  a  comer 
lot  fronting  south  on  Cherry  avenue  and  west  on  Sec- 
ond street.  Five  joins  it  on  the  north  and  fronts  on 
Second  street.  Seven  f rohts  on  Cherry  avenue  and  i« 
across  an  alley  east  from  lot  six.  Appellee  had  a  store 
on  lot  seven,  and  built  a  dwelling  house  on  lot  six  in 
1911.  He  brought  this  action  on  the  case  to  recover 
damages  for  injury  to  said  real  estate  and  some  per-^ 
sonal  property  there  kept  caused  by  a  flow  of  water 
across  lots  five  and  six,  in  some  counts  of  his  dedara- 
tion  basing  his  right  of  recovery  on  an  alleged  depre- 
ciation in  market  value  and  permanent  injury  to  hia 
real  estate  caused  by  the  necessary  improvement  of 
Second  street.  He  had  a  verdict  and  judgment  for 
two  hundred  dollars  which  is  not  excessive  if  he  was 
entitled  to  substantial  damages.  The  village  brings 
the  record  here  for  review. 

It  appears  that  in  a  state  of  nature  there  was  a 
natural  depression  in  which  the  water  drained  from 
the  northwest  across  what  is  now  Second  street  over 
lots  five  and  six  and  across  what  is  now  Cherry  ave- 
nue ;  that  there  was  a  low  spot  on  a  part  of  the  land 
where  lots  five  and  six  are  now  located  making  a  swale 
there  in  wet  weather.    Before  the  organization  of  the 
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village  there  was  a  publie  highway  where  Second 
street  now  is.  Within  a  year  after  the  incorporation 
of  the  village  a  wooden  culvert  was  placed  in  the 
natnral  water  course  somewhat  diagonally  across 
Seeond  street^  and  not  the  entire  width  of  the  street. 
This  culvert  was  not  of  sufficient  capacity  to  take  all 
the  water  from  the  northwest  that  came  in  that  direc- 
tion in  a  wet  time,  and  some  of  it  flowed  down  the 
west  side  of  Second  street,  some  down  the  east  side, 
and  in  times  of  high  water  some  of  it  across  lots  five 
and  six  in  the  old  natural  course.  Appellant  built  a 
concrete  culvert  dear  across  Second  street  in  1913,  so 
that  none  of  the  water  reaching  Second  street  from  the 
northwest  would  be  discharged  upon  that  street,  but 
would  be  conducted  ieicross  it  and  discharged  on  lot 
five  to  flow  in  the  old  natural  depression  as  it  had  not 
all  theretofore  done  in  the  preceding  six  or  seven 
years.  It  is  this  flow  of  water  that  appellee  complains 
of.  In  his  declaration  he  charged  the  wrongful  turn- 
ing of  water  upon  his  lands.  During  the  trial  he 
amended  by  adding  the  averment  that  the  water  com- 
plained of  did  not  flow  in  a  natural  water  course.  The 
court  refused  appellee's  instructions  to  the  effect  that 
he  might  recover  damages  if  the  water  did  flow  in  a 
natural  water  course  after  having  been  so  diverted 
from  that  course  by  appellant  for  six  or  seven  years, 
and  instructed  the  jury  that  there  could  be  no  recov- 
ery if  the  flow  was  in  a  natural  depression  or  water 
course.  Appellee  assigns  cross  errors  on  this  action 
of  the  court. 

The  evidence  leaves  little,  if  any,  doubt  that  the 
water  complained  of  flowed  in  a  natural  depression, 
or  water  course,  except  as  it  had  been  slightly  changed 
across  lots  fiv^  and  six  by  appellee's  grading  on  those 
lots.  There  was  some  evidence  as  to  an  increase  of 
flow  and  damage  at  a  particular  time  complained  of 
because  of  a  dam  that  had  been  constructed  by  a  coal 
company  in  the  water  course  some  distance  northwest 
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of  the  culvert,  and  some  evidence  that  the  natural 
eoui'se  of  the  water  had  been  obstructed  by  operations 
of  a  railroad  company  some  distance  southeast  of 
the  place  in  question.  (Appellant  had  constructed 
another  culvert  across  Cherry  avenue  to  take  care  of 
the  water  after  it  had  crossed  lots  five  and  six.)  If 
it  is  true  as  matter  of  law  that  appellant  had  the 
right  to  disregard  the  diversion  of  the  water  caused 
by  its  street  and  wooden  culvert  in  1906  and  seven 
years  later  return  it  to  its  old  water  course  across 
appellee's  premises,  the  evidence  furnishes  no  ground 
for  the  recovery  of  substantial  damages.  But  we  are 
of  the  opinion  that  no  such  right  existed.  It  does 
not  appear  that  appellant  had  by  ordinance  estab- 
lished any  street  grade,  but  we  think  a  grade  may  be 
established  by  user,  and  that  a  municipality  after 
establishing  a  grade  of  its  streets  by  user  or  ordi- 
nance cannot  be  permitted  to  abandon  that  grade  and 
return  surface  waters  to  their  old  natural  water  course 
without  incurring  liability  for  damages  occasioned 
abutting  owners. 

It  is  well  settled  in  this  State  that  a  municipality 
is  liable  in  damages  for  diverting  surface  waters  upon 
the  premises  of  a  lot  owner  in  the  proper  construction 
of  its  streets.  {City  of  Aurora  v.  Reed,  57  111.  29; 
Nevins  v.  City  of  Peoria,  41  111.  502 ;  City  of  Aurora 
V.  Gillett,  56  lU.  132 ;  City  of  Dixon  v.  Baker,  65  111. 
518;  City  of  Elgin  v.  Kimball,  90  lU.  356.)  And  that 
when  a  municipality  has  built  gutters  and  grades  of 
streets  it  becomes  its  duty  to  abutting  owners  to  keep 
them  in  repair.  {City  of  Alton  v.  Hope,  68  lU.  167; 
City  of  Shaumeetown  v.  Mason,  82  111.  337;  Stack  v. 
City  of  East  St.  Louis,  85  111.  377 ;  Tearney  v.  Smith, 
86  111.  391;  City  of  Chicago  v.  Seben,  165  111.  371.) 

In  some  States  the  municipality  is  not  held  liable 
for  casting  water  upon  the  abutting  lot  owner  in  the 
proper  improvement  of  its  streets,  as  will  be  seen  by 
reference  to  cases  cited  in  36  Cent.  Dig.  **  Municipal 
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Corporations/*  sec.  1784.  Therefore  expressions  in 
the  opinions  of  courts  of  those  States  mnst  be  read 
remembering  the  radical  difference  in  holdings  from 
this  and  other  States  as  to  liability  resulting  from 
damages  occasioned  by  proper  street  improvements- 
Appellee  purchased  his  premises  and  built  a  dwel- 
ling house  thereon  when  the  condition  of  Second  street 
was  such  as  not  to  precipitate  all  of  the  natural  drain- 
age across  his  land.  A  substantial  part  of  it  went 
down  Second  street  and  turned  east  on  Cherry  ave- 
nue instead  of  going  diagonally  across  his  lots.  We 
are  of  opinion  that  such  condition  had  lasted  long 
enough  so  he  had  a  right  to  assume  that  the  village 
was  taking  care  of  a  portion  of  the  surface  water  in 
this  way,  and  would  not  attempt  to  change  it  back 
to  its  natural  course  across  his  lot;  therefore,  that 
he  was  entitled  to  substantial  damages  when  it  did  so. 
Appellant  in  this  proceeding  has  acquired  the  perma- 
nent right  to  disicharge  this  flow  of  water  across  appel- 
lee's  premises.  That  is  a  substantial  benefit  relieving 
it  of  expense  and  burden  in  taking  care  of  Second  , 
street  This  benefit  has  been  obtained  at  so  small 
a  cost  that  the  judgment  ought  not  to  be  disturbed, 
unless  the  law  imperatively  requires  it. 

Appellant  argues  that  appellee  should  be  held  to  his 
allegation  in  his  amended  declaration  that  the  water 
complained  of  does  not  flow  in  a  natural  water  course, 
and  that  the  proof,  failing  to  establish  that  fact,  he 
should  not  be  permitted  a  recovery  on  the  present 
condition  of  the  pleadings.  We  think  that  averment 
may  be  treated  as  surplusage.  The  material  facts 
imder  our  view  of  the  law  were  stated  in  the  declara- 
tion, and  proven  on  the  trial.  Appellee  did  not  prove 
this  added  averment.  We  regard  his  case  complete 
without  it. 

It  is  argued  that  the  court  erred  in  excluding  certain 

evidence  of  the  admission  of  appellee  as  to  there  being 
Vol.  ccni  SB 
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a  natural  water  course  across  his  lots.  If  this  was 
error,  and  we  do  not  hold  it  was,  it  did  not  harm  appel- 
lant because  there  was  no  question  as  to  that  fact. 
AVe  are  of  the  opinion  that  the  only  substantial  error 
in  the  record  was  in  holding,  in  substance,  that  appel- 
lee c6uld  not  recover  if  the  water  complained  of  was 
flowing  in  an  old  natural  water  course,  and  as  this 
error  was  in  favor  of  appellant  the  judgment  is  af- 
firmed. 

Affirmed, 


Everett  Fogelsong  by  Irvine  R.  Wasson,  Appellee,  v. 
Peoria  Railway  Terminal  Company,  Appellant. 

Gen.  No.  6,305. 

1.  Street  railroads,  S  93* — when  questionable  v^hether  child 
Hiding  upon  tracks  should  he  held  free  from  contributory  negligence. 
Where  a  boy  eight  and  one-half  years  old  went  to  a  certain  street 
car  crossing  to  warn  his  companions  of  the  approach  of  cars  while 
they  were  coasting,  and  was  injured  by  a  car  as  he  reached  the 
tracks  at  the  crossing,  held,  taking  his  age  and  capacity  into  ac- 
count, it  would  be  questionable  whether  he  should  be  held  free 
from  contributory  negligence  in  sliding  upon  the  tracks. 

2.  Damages,  S  110* — when  verdict  for  personal  injuries  to  child 
is  excessive.  Where  the  testimony  as  to  plaintiff's  injury,  was  con- 
tradictory and  the  only  evidence  showing  a  serious  permanent  in- 
Jury  was  that  of  the  plaintiff,  a  boy  nine  or  ten  years  old,  his 
mother,  and  one  physician,  and  his  and  his  mother's  testimony 
was  on  some  questions  false  or  mistaken,  held  that  a  verdict  for 
$3,300  was  excessive. 

3.  Street  railroads,  S  78* — what  constitutes  prima  fade  case 
of  negligence  in  operation  in  cities.  Under  the  statute  fixing  the 
liability  of  railroad  companies  in  operating  trains  in  cities  (J.  ft 
A.  ^  8836),  the  violation  of  an  ordinance  as  to  the  speed  of  trains 
makes  a  prima  facie  case  of  negligence  for  the  plaintiff.  In  an 
action  against  a  street  railroad  to  recover  damages  for  injuries  sus- 
tained by  reason  of  such  violation. 

*8ee  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Camnlative  Quartorly,  hum 
topic  and  section  number. 
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4.  Negligence,  §  8* — toTien  queBiion  of  character  of  in  violation 
of  ordinance  i9  immaterial.  Whether  the  violation  of  an  ordinance 
iB  negligence  per  se  or  prima  facie  negligence  is  of  no  consequence 
unless  it  contributed  to  the  injury  complained  of,  in  an  action 
to  recoYer  damages  for  personal  injuries. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  ClItdr 
E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  October  12,  1916. 

Jack,  Ibwin  &  Jack,  for  appellant. 

Bernabd  KeujY,  for  appellee ;  Shblton  F.  McGrath, 
of  counsel. 

Mb.  Justice  Caenbs  delivered  the  opinion  of  the 
court. 

The  appellant  is  a  railroad  corporation  operating 
cars  propelled  by  electric  power  on  certain  streets  in 
the  City  of  Peoria.  The  ordinance  of  that  city  licens- 
ing such  operation  provides  that  it  should  not  run  its 
cars  at  a  speed  greater  than  fifteen  miles  per  hour. 
On  December  27,  1914,  the  appellee,  Everett  Fogel- 
song, a  boy  eight  and  a  half  years  old,  was  with  other 
boys  coasting  down  Chicago  street  to  and  across 
Washington  street  in  a  densely  populated  portion  of 
said  city.  He  was  going  to  the  crossing  of  said  two 
streets  for  the  purpose  of  standing  on  Washington 
street  to  warn  his  companions  of  the  approach  of 
appellant's  cars  on  that  street  and  thus  avoid  danger. 
As  he  reached  appellant's  track  on  Washington  street 
he  came  in  contact  with  an  approaching  car  at  the 
street  crossing  and  was  injured.  There  was  an  ordi- 
nance of  the  city  prohibiting  coasting  on  any  of  the 
streets  except  where  it  might  be  suspended  by  the 
public  proclamation  of  the  mayor.  This  action  was 
brought  to  recover  for  that  injury.  Appellee  had  judg- 
ment on  a  verdict  of  $3,300,  and  the  railroad  company 
prosecutes  this  appeal. 

•Bee  Illinois  Note*  Dlveet,  Tot*.  XI  to  XV,  and  Gumnlative  <|iiaHerIy, 
loyle  and  aectlffin  aniaber. 
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Appellee's  evidence  tended  to  show  that  appellant 
was  driving  the  car  at  a  high  and  dangerous  speed 
and  in  excess  of  fifteen  miles  per  hour ;  that  the  view 
of  the  crossing  was  obstructed  and  no  signal  was 
given  in  time  to. warn  him  of  danger.  Appellant's  evi- 
dence tended  to  show  that  the  car  was  not  driven  at 
an  excessive  speed  and  not  driven  to  exceed  the  rate 
fixed  by  the  ordinance.  It  pleaded  and  offered  in 
evidence  the  coasting  ordinance  above  mentioned,  aud 
relied  on  its  violation  as  a  defense,  and  also  claims 
that  independent  of  that  ordinance  appellee  was  guilty 
of  contributory  negligence  in  sliding  upon  the  trac^ 
and  here  argues  that  appellee's  violation  of  that  ordi- 
nance was  ne^igence  per  se  and  therefore  the  judg- 
ment must  be  reversed  if  such  negligence  essentially 
contributed  to  the  injury.  It  also  claims  that,  even 
conceding  the  defendant's  liability,  the  verdict  is  so 
excessive  as  to  indicate  passion  and  prejadiee  on  the 
part  of  the  jury. 

There  is  a  question  whether  the  coasting  ordinance 
was  at  the  time  suspended  by  public  proclamation  of 
the  mayor.  Both  parties  in  instructions  to  the  juiy 
tendered  and  given  treated  that  question  as  one  of 
fact  to  be  determined  by  the  jury. 

We  are  not  satisfied  that  the  evidence  warrants  the 
conclusion  that  appellee,  independent  of  the  question 
of  the  coasting  ordinance,  was  exercising  reasonable 
care  for  his  own  safety.  He  knew  the  danger  and  had 
undertaken  to  warn  his  companions  of  the  approach 
of  cars.  Of  course  his  age  and  capacity  must  be  taken 
into  account,  but  under  the  rules  governing  in  auch 
cases  it  is  very  questionable  whether  he  should  be  held 
free  from  contributory  negligence  in  sliding  upon  the 
track  as  he  did.  We  are  also  of  the  opinion  that  tl^e 
great  preponderance  of  the  evidence  shows  that  ap- 
pellee's injury  was  not  of  such  a  serious,  permanent 
character  as  to  warrant  the  verdict  of  $3,900.  He  was 
no  doubt  injured,  but  the  only  evidence  showing  a 
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serious,  permanent  injury  is  that  of  himself  and  his 
mother  and  one  physician  that  testified  in  his  behalf. 
This  testimony  is  much  of  it  contradicted  by  other 
physicians  that  had  examined  him,  and  other  disinter- 
ested witnesses  that  had  opportunities  to  see  him  from 
time  to. time  after  the  accident,  including  his  public 
school  teacher.  It  also  appears  beyond  question  that 
the  testimony  of  appellee  and  his  mother  on  some 
questions  affecting  his  disability  was  false  or  mis- 
taken, thus  materially  discrediting  their  entire  tes- 
timony. For  these  reasons  alone  the  case  should  be 
submitted  to  another  jury. 

If  there  was  a  valid  ordinance  in  force  prohibiting 
coasting  on  that  street,  and  we  assume  on  another 
trial  it  will  be  made  clearly  to  appear  whether  there 
was  or  not,  then  the  question  of  the  effect  of  the 
violation  of  that  ordinance  will  become  important. 
The  record  does  not  present  the  question  whether  the 
violation  of  a  valid  ordinance  is  negligence  per  se.  The 
court  at  appellant's  instance  instructed  the  jury  that 
such  violation,  if  proved,  should  be  **  taken  as  prima 
fade  evidence  of  contributory  negligence  on  the  part 
of  the  plaintiff. ' '  And  on  the  part  of  the  appellee  in- 
structed the  jury  that  such  violation  would  not  bar  a 
recovery  if  they  believed  he  was  at  the  time  *' exer- 
cising that  degree  of  care  and  caution  that  an  ordi- 
narily careful  and  prudent  boy  of  his  age,  experience 
and  intelligence  would  have  exercised  under  the  same 
or  similar  circumstances. ' '  These  instructions,  read  to- 
gether, mean  that  a  child  eight  and  one-half  years  old 
may  recover  for  a  personal  injury  caused  in  part  by 
the  negligence  of  another,  notwithstanding  his  own 
violation  of  a  valid  law  or  ordinance  was  the  proxi- 
mate and  eflScient  cause  of  the  injury,  if  other  ordinar- 
ily careful  and  prudent  children  of  his  age  and  capacity 
would,  in  the  opinion  of  the  jury,  have  under  like  cir- 
cumstances 80  violated  the  law  or  ordinance.  The  Su- 
preme Court  of  Massachusetts  in  McGuiness  v.  Butler, 
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159  Mass.  233,  in  speaking  of  a  similar  question,  said : 
''The  principle  for  which  the  plaintiflF  contends 
would  require  us  to  hold  that  in  no  case  would  tres- 
passing or  intermeddling  by  a  child,  or  participation 
by  him  in  the  act  resulting  in  injury  to  him,  be  a  bar, 
as  matter  of  law,  to  his  recovery,  provided  it  appeared 
that  the  defendant  was  negligent,  and  that  the  child 
was  only  doing  what  he  might  naturally  have  been 
expected  to  do.  We  do  not  think  that  such  is  the  law." 
Perhaps  if  a  violation  of  the  ordinance  was  only  prima 
facie  evidence  of  negligence  (and  appellant  is  responsi- 
ble for  the  adoption  of  that  theory  by  the  court),  then 
it  might  follow  that  the  prima  facie  showing  could 
be  rebutted  in  the  way  indicated  in  the  court's  instruc- 
tions. But  if  a  violation  of  the  ordinance  is  to  be 
taken  as  negligence  per  se,  we  do  not  see  how  it  can 
reasonably  be  said  to  be  overcome  by  the  fact  that 
other  prudent  and  reasonable  boys  under  the  same 
circumstances  would  have  done  the  same  thing. 

Whether  the  violation  of  a  public  law  or  ordinance 
is  to  be  taken  as  negligence  per  se  or  as  prima  facie 
negligence  is  a  question  upon  which  there  is  conflict 
and  confusion  of  authority.  (29  Cyc.  436.)  Appellee 
argues  that  if  appellant  violated  the  city  ordinance 
in  its  rate  of  speed  it  was  prima  facie  evidence  of 
negligence,  and  seems  to  assume  that  it  necessarily 
follows  that  the  violation  of  any  ordinance  is  only 
prima  facie  negligence.  Our  statute  fixing  the  liabil- 
ity of  railroad  companies  in  operating  trains  in  cities 
(J.  &  A.  If  8836)  provides  that  in  case  of  such  viola- 
tion ''such  corporation  shall  be  liable  to  the  person 
aggrieved  for  all  damages  done  to  the  person  or  prop- 
erty by  such  train,  locomotive  engine,  or  car;  and  the 
same  shall  be  presumed  to  have  been  done  by  the  neg- 
ligence of  said  corporation,  or  their  agents.  *'  Under 
that  statute  the  violation  of  the  ordinance  makes  a 
prima  facie  case  for  the  plaintiflF,  and  it  is  easily  seen 
why  the  courts  should  speak  of  it  as  prima  facie  ne^- 
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ligence.  But  in  the  absence  of  such  ^,  statute  there 
is  much  authority  in  this  State  that  the  violation  of  a 
public  law  or  ordinance  by  either  plaintiflF  or  defend- 
ant is  negligence  as  matter  of  law,  and  if  it  essentially 
contributes  to  the  injury  complained  of  it  bars  re- 
covery by  the  plaintiff  except  in  cases  of  wilful  and 
wanton  conduct  on  the  part  of  the  defendant,  which 
are  not,  strictly  speaking,  cases  of  negligence.  It 
should  also  be  borne  in  mind  that  whether  such  vio- 
lation is  negligence  per  se  or  prima  facie  negligence 
it  is  of  no  consequence  either  to  the  plaintiff  or  de- 
fendant unless  it  contributed  to  the  injury  complained 
of.  Whether  there  is  negligence  is  one  inquiry,  but,  if 
there  is,  still  it  is  immaterial  if  it  did  not  contribute 
to  the  injury.  Proof  of  negligence  does  not  make  a 
case  or  a  defense  either  prima  facie  or  per  se  unless 
it  so  contributed.  It  is  also  true  that  the  law  or  ordi- 
nance violated  must  be  one  enacted  for  the  benefit  of 
the  plaintiff  as  distinguished  from  an  ordinance  mani- 
festly enacted  to  control  some  situation  other  and  dif- 
ferent from  that  in  which  the  parties  were  placed. 

Independent  of  the  question  of  contributory  negli- 
gence, plaintiffs  engaged  in  the  violation  of  some  pub- 
lic law  or  valid  ordinance  have  been  denied  the  right 
of  recovery  on  the  ground  that  they  are  asking  to  be 
relieved  from  the  consequences  of  their  own  illegal 
acts. 

Appellant  in  its  briefs  here  suggests  the  court  could 
properly  have  informed  the  jury  that  a  violation  of 
the  coasting  ordinance  would  not  absolutely  bar  re-' 
covery  if  the  jhry  believed  the  plaintiff  was  incapable 
of  appreciating  that  he  was  engaged  in  an  unlawful 
act,  and  was  also  in  the  exercise  of  such  care  as  might 
have  been  expected  of  him.  j^ppellee  says  the  instruc- 
tion might  have  been  properly  so  framed.  Appellant 
cites  Massachusetts  cases  to  support  its  contention 
that  the  law  making  the  violation  of  an  ordinance  neg- 
ligence per  se  is  applicable  to  children  as  well  as  adults. 
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Appellee  says  the  position  may  be  well  taken  as  to 
adults^  but  does  not  apply  to  children,  and  cites  no 
authority.  The  question  of  aflSnmng  or  reversing  the 
judgment  in  this  court  does  not  depend  upon  whether 
counsel  for  either  side  is  right  in  the  construction  of 
the  law  applicable  to  the  violation  of  a  valid  ordi- 
nance by  a  child  over  seven  years  of  age.  Whatever 
the  conclusion  on  that  question,  the  judgment  should 
be  reversed.  We  do  not  know  that  it  will  on  another 
trial  appear  that  there  was  a  valid  ordinance  violated 
by  the  plaintiff,  or  what  position  counsel  may  take 
as  to  the  effect  of  such  violation  if  it  occurred.  In 
the  condition  of  the  record  here  and  in  view  of  the 
position  taken  by  counsel  both  in  the  court  below  and 
in  their  argument  here  as  to  the  construction  of  the 
law,  we  will  not  attempt  to  anticipate  and  answer 
questions  that  may  or  may  not  arise  on  a  future  trial, 
but  submit  what  we  have  said  on  that  question  and  the 
following  authorities  for  the  consideration  of  the  court 
and  counsel,  with  such  other  authorities  on  the  subject 
as  they  may  find. 

In  Terre  Haute  d  I.  R.  Co.  v.  Voelker,  129  lU.  540, 
it  was  said  on  page  556  that  nonperformance  of  a 
statutory  duty  resulting  in  injury  to  another  may  be 
pronounced  to  be  negligence  as  a  conclusion  of  law. 
In  Lake  8.  dt  M.  8.  By.  Co.  v.  Parker,  131  HI.  557,  the 
court  said  on  page  566: 

*' While  it  is  true  that  the  omission  of  a  duty  im- 
posed by  positive  law  is  negligence  per  se,  yet  such 
negligence  becomes  actionable,  as  a  rule,  only  when 
it  causes  or  contributes  to  the  injury  complained  of.'* 
In  Chicago  S  E.  I.  R.  Co.  v.  Goyette,  133  HI.  21,  on 
page  28,  this  language  is  used : 

* '  It  is  not  disputed  that  a  failure  to  perform  a  duty 
commanded  by  the  statute  may  properly  be  denomi- 
nated negligence  per  se. ' ' 

In  Star  Brewery  Co.  v.  Eauck,  222  HL  348,  on  page 
352,  in  discussing  the  acts  of  a  boy  ten  years  and  ten 
months  old,  the  court  said: 
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''Even  if  deceased  had  been  engaged  in  the  violation 
of  an  ordinance,  to  bar  a  recovery  on  that  ground  it 
must  appear  that  such  violation  of  the  ordinance  was 
the  proximate  and  efficient  cause  of  the  injury/'  (Cit- 
ing authorities.) 

1  This  court  in  Knickerbocker  Ice  Co.  v.  Leyda,  128 
HI,  App.  66,  quoted  with  approval  from  Newcomh  v. 
Boston  Protective  Department,  146  Mass.  596,  602, 
as  follows: 

''No  case  has  been  brought  to  our  attention,  and 
upon  careful  investigation  we  have  found  none,  in 
which  a  plaintiff,  whose  violation  of  law  contributed 
directly  and  proximately  to  cause  him  an  injury,  has 
been  permitted  to  recover  for  it,  and  the  decisions  are 
numerous  to  the  contrary.  (Citing  authorities.)  And 
it  is  quite  immatewal  whether  or  not  a  plaintiff's  un- 
lawful act  contributing  to  his  injury  is  negligent  or 
wrong  when  considered  in  all  its  relations.  He  is  pre- 
cluded from  recovering,  on  the  ground  that  the  court 
will  not  lend  its  aid  to  one  whose  violation  of  law  is 
the  foundation  of  his  claim." 

In  GUmore  v.  Fuller,  198  HI.  130,  the  court  cited 
Harris  v.  Hatfield,  71  HI.  298,  where  the  rule  an- 
nounced in  Heland  v.  City  of  Lowell,  3  Allen  (Mass.) 
407,  "that  when  a  plaintiff's  own  unlawful  act  concurs 
in  causing  the  damage  he  complains  of,  he  cannot  re- 
cover compensation  for  such  damage,"  was  adopted. 
In  Fry e  v.  Chicago,  B.  d  Q.  R.  Co.,  73  HI.  399,  the  court 
said  on  page  403: 

"The  rule  is  well  settled  that  if  a  party  suffers  in- 
jury whilst  violating  a  public  law,  the  other  party  be- 
ing also  a  transgressor,  he  cannot  recover  for  the  in- 
jury, if  his  unlawful  act. was  the  cause  of  the  injury." 
Lynch  V.  Public  Service  By.  Co.,  82  N.  J.  L.  712  [3  N. 
C.  C.  A;  514],  42  L.  R.  A.  (N.  S.)  865,  with  its  notes  in 
L.  B.  A.  is  instructive  on  the  question  of  injuries  to 
children  and  effect  of  violation  of  an  ordinance  as  a 
defense.  In  29  Cyc.  525,  and  following  pages,  is  found 
a  discussion  of  these  subjects  and  citation  of  authori- 
ties. 
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Appellant  urges  error  in  the  admission  of  evidence 
as  to  the  possible  future  effects  of  the  injury  and  on 
the  opinion  of  a  witness  as  to  whether  certain  condi- 
tions resulted  from  the  injury.  The  latest  controlling 
authority  on  those  questions  is  Fellows-Kimbrough  v. 
Chicago  City  Ry.  Co.,  272  111.  71,  where  the  court  said 
on  page  76 : 

''Mere  surmise  or  conjecture  cannot  be  regarded  as 
proof  of  an  existing  fact  or  of  a  future  condition  that 
will  result.  Expert  witnesses  can  only  testify  or  give 
their  opinion  as  to  future  consequences  that  are  shown 
to  be  reasonably  certain  to  follow."  (Citing  authori- 
ties.) 
And  on  page  77 : 

**A  physician  may  be  asked  whether  the  facts  stated 
in  a  hypothetical  question  are  sufficient,  from  a  medical 
or  surgical  point  of  view,  to  cause  and  bring  about  a 
certain  condition  or  malady,  or  he  may  be  asked 
whether  or  not  a  given  condition  or  malady  of  a  per- 
son may  or  could  result  from  and  be  caused  by  the 
facts  stated  in  the  hypothetical  question,  but  he  should 
not  be  asked  whether  or  not  such  facts  did  cause  and 
bring  about  such  condition  or  malady."  (Citing  au- 
thorities.) 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Ella  Rynearson^  Appellee,  y.  William  MeCartney  and 

Jennie  McCartney,  Appellants. 

Gen.  No.  6,309. 

1.  WiTiTESsES,  (  253* — toTien  party  entitled  to  tenefit  of  greater 
numJ)er  in  hia  tehalf,  A  party  to  an  action  is  entitled  to  whatever 
benefit  the  Jury  might  consider  arose  from  the  greater  number  of 
witnesses  on  his  behalf  on  a  material  question. 

2.  AppEAii  AND  BBiu»,  |  1535* — When  instruction  on  preponder- 
ance of  evidence  is  not  reversihly  erroneous.  An  instruction  is 
not  reTerslbly  erroneous  in  so  far  as  it  states  that  a  preponder- 
ance of  the  eridence  does  not  necessarily  mean  a  greater  number 
of  witnesses  who  testify  on  any  Issue  inyolved  where  such  instruc- 
tion is  read  in  connection  with  other  instructions  which  inform 
the  Jury  they  should  consider  all  of  the  evidence. 

3.  iHBTRUcnoNS,  fi  81* — when  erroneous  in  singling  out  partict^ 
Jar  testimony.  An  instruction  held  erroneous  in  singling  out  par- 
ticular .testimony,  in  an  action  to  recover  damages  for  personal 
injuries. 

4.  Instructions,  |  18* — when  misleading.  An  instruction  may 
properly  enumerate  the  elements  to  be  considered  by  the  Jury,  but 
is  liable  to  be  misleading  in  telling  them  they  "must"  or  "should" 
consider  certain  elements. 

5.  Masteb  and  sesvant,  (  191* — what  is  duty  of  m^aster  to  in- 
form servant  as  to  danger  in  employment.  The  duty  of  a  master 
to  inform  his  servant  as  to  the  danger  in  the  servant's  employment 
depends  upon  the  apparent  understanding  of  the  servant 

6.  Instructions,  f  7* — wTien  accuracy  essential.  Great  accuracy 
in  Instructions  is  required  where  the  preponderance  of  the  evidence 
is  a  close  question. 

7.  Instructions,  |  87* — when  instruction  on  preponderance  of 
evidence  is  erroneous.  An  instruction  on  the  preponderance  of 
evidence  as  affected  by  greater  number  of  witnesses,  held  erroneous 
where  it  contained  the  limiting  word  "necessarily"  in  one  place,  but 
omitted  it  in  another  and  the  testimony  was  conflicting. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Clyde 
E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Reversed  and  remanded.    Opinion  filed  October  12,  1916. 

Cameron  &  Cameron,  for  appellants. 

•See  minois  Notes  DUest,  Vols.  XI  to  XV«  and  CiimiiUitlye  Qiwrterly.  same 
topic  and  Metion  number. 
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Weil  &  Babtlet,  for  appellee;  Clabenge  D.  Mub- 
FHY,  of  counseL 

Mb.  Justice  Cabnes  delivered  the  opinioii  of  the 
court. 

This  is  an  appeal  by  the  defendants  from  a  judg- 
ment of  $2,500  rendered  on  a  jury  trial  in  an  action  on 
the  case  for  a  personal  injury  to  the  plaintiff  caused 
by  an  explosion  of  gasoline  vapor  in  a  room  in  which 
she  was  employed  by  them  doing  their  family  ironing 
with  a  gasoline  laundry  iron.  Her  claim  is  based  on 
an  alleged  failure  of  tiie  defendants  to  warn  her  of 
such  danger  in  the  use  of  gasoline,  of  which  danger  she 
says  she  was  ignorant.  It  is  defended  on  the  ground 
that  she  represented  herself  to  understand  the  nature 
of  gasoline  and  how  to  fill  and  operate  the  iron,  and 
that  she  was,  notwithstanding,  advised  as  to  the  pro- 
per method  of  filling  the  iron,  and  the  accident  hap- 
pened because  of  her  violation  of  her  instruction. 

It  appears  that  appellee  was  at  the  time  (June  30, 
1914)  about  forty-eight  years  old ;  that  in  addition  to 
her  own  housework  she  was  sometimes  engaged  by  the 
day  in  washing  and  house  cleaning  for  others ;  that  she 
had  periodically  been  so  employed  by  appellants,  who 
were  farmers,  for  about  two  months  before  the  acci- 
dent; that  she  had  before  done  their  ironing  with  the 
gasoline  iron  that  she  was  using  on  this  occasion ;  that 
it  was  filled  by  bringing  gasoline  in  a  small  pitcher 
from  a  tank  in  the  yard  near  by ;  that  at  the  time  of  the 
accident  she,  out  of  the  presence  of  Mrs.  McCartney, 
brousrht  into  the  room  a  pitcher  of  gasoline  and  filled 
the  receptacle  on  the  iron,  then,  while  lighting  a  match 
to  start  the  flame  there  was  an  explosion  of  gas  from 
which  she  was  seriously  injured.  Her  claim,  sup- 
ported by  her  individual  testimony,  is  that  Mrs.  Mc- 
Cartney a^ked  her  if  she  could  fill  the  iron  and  start 
it ;  and  she  replied  that  she  guessed  she  could ;  that  she 
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had  never  received  any  infltmctions  as  ta  the  operation 
of  the  iron  or  how  it  was  to  be  flDed,  and  had  never 
been  warned  of  the  dangers  incident  to  fighting  it,  and 
did  not  know  that  gasoline  gave  off  explosive  gases^ 
bat  that  she  had  before  seen  Mrs.  McCartney  fill  the 
iron  and  prepare  it  for  use.  She  said  she  took  the 
pitdier  to  the  tank  in  the  yard  and  partially  filled  it, 
ihea  took  it  into  the  lanndry  room  and  poured  the 
gasoline  from  the  pitcher  into  the  tank,  leaving  none 
in  the  pitcher,  and  when  she  struck  the  match  the  ex- 
plosion and  flames  came  so  quick  that  she  could  not 
tell  where  they  started.  Appellants'  claim,  supported 
by  Mrs.  McCartney's  testimony,  is  that  appellee  her- 
self suggested  that  she  would  go  and  iron,  and  said  to 
Mr&  McCartney:  ^'Yoa  dont  need  to  go  out  there 
with  me,  because  I  have  fixed  the  iron  and  can  do  it 
again  to-day'';  tiiat  before  that  time  she,  Mrs.  Mc- 
Cartney, had  filled  the  iron  and  started  it  for  her  and 
expressly  warned  her  of  the  danger  of  leaving  any 
gasoline  in  the  room  in  the  pitcher  from  which  she 
filled  the  iron;  that  generally  the  amount  brought  in 
was  not  all  used  in  filling  the  iron,  and  appellee  was 
expressly  told  to  carry  the  pitdier  back  in  the  yard  and 
empty  the  remaining  contents  into  the  tank  before 
lighting  the  iron ;  that  on  this  occasion  there  was  gaso- 
line remaining  iu  the  pitcher  and  the  explosion  came 
from  that  source,  and  therefore  the  injury  was  caused 
by  violation  of  an  express  order  and  warning.  Mrs. 
McCartney  also  testified  that  before  that  time  appellee 
had  told  her  she  was  familiar  with  the  use  of  gasoline 
and  had  used  it  at  other  places  where  she  had  worked. 
No  one  other  than  Mrs.  McCartney  and  appellee 
testified  as  to  these  conversations  between  them. 
Their  testimony  was  in  direct  conflict.  If  the  jury 
believed  appellee  she  was  entitled  to  a  verdict  on  the 
ground  of  failure  of  the  duty  of  the  master  to  warn 
his  aervant  of  a  danger  known  to  him  and  not  to  the 
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servant.  If  Mrs.  McCartney  is  to  be  believed,  there 
was  no  liability.  It  was  quite  material  whether  the 
flame  started  from  gasoline  left  in  the  pitcher.  Mrs. 
McCartney  testified  that  there  was  a  dark  ring  on  the 
inside  of  the  pitcher  immediately  after  the  accident 
that  might  indicate  the  fire  had  burned  there.  The 
physician  called  to  attend  appellee  testified  that  she, 
appellee,  told  him  that  the  accident  occurred  in  that 
way,  and  that  it  was  entirely -her  fault.  Several  other 
witnesses  testified  for  appellants  that  within  a  few 
hours  of  the  accident  appellee  stated  that  there  was 
nobody  to  blame  but  herself,  or  something  to  that  ef- 
fect. These  witnesses  also  said  that  at  the  time  ap- 
pellee made  these  statements  she  was  apparently  clear 
in  her  mind  and  knew  what  she  was  saying.  Appellee 
does  not  deny  making  such  statements,  but  says  she 
was  so  distressed  and  under  the  influence  of  medicine 
given  her  that  she  has  no  recollection  of  what  she  said 
to  these  parties.  If  appellee,  in  the  possession  of  her 
mental  faculties,  made  statements  that  the  accident 
was  all  her  own  fault,  such  statements  tend  strongly 
to  contradict  her  testimony  and  corroborate  that  of 
Mrs.  McCartney.  Appellants  were  entitled  to  what- 
ever benefit  the  jury  might  consider  arose  from  the 
greater  number  of  witnesses  on  a  material  question. 

The  court,  at  the  instance  of  appellee,  instructed  the 
jury: 

*'You  are  instructed  that  while  the  plaintiff  must 
prove  her  case  by  a  preponderance  of  the  evidence, 
that  does  not  necessarily  mean  a  greater  number  of 
witnesses  who  testify  on' any  issue  or  issues  involved 
in  the  case;  the  preponderance  of  evidence  does  not 
depend  upon  the  number  of  witnesses,  and  does  not 
mean  the  greater  number  of  witnesses,  but  it  depends 
upon  the  weight  of  evidence,  and  means  the  greater 
weight  of  evidence ;  and  if  the  plaintiff  in  this  case  has 
so  proven  her  case  as  explained  herein  and  in  the  in- 
struction of  the  court  and  as  alleged  in  the  declaration 
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or  some  connt  thereof,  you  should  find  the  defendant 

guilty." 

And  also : 

**That  even  though  you  may  believe  from  the  evi- 
dence that  the  plaintiff,  at  different  times  after  the 
accident  in  question,  made  statements  to  the  effect  that 
her  injuries  were  caused  through  her  own  fault  still, 
you  are  further  instructed  that  in  determining  the 
weight  to  be  given  to  such  evidence,  you  have  a  right  to 
and  should  take  into  consideration  the  fact,  if  proven 
by  the  evidence,  as  to  whether  or  not  the  plaintiff  at 
the  time  she  made  such  statements,  knew  that  she  was 
making  them,  together  with  all  the  other  facts  and  cir- 
cumstances in  evidence  before  you." 
Appellants  urge  these  instructions  as  reversible  error. 
It  would  seem  on  the  authority  of  St.  Loxiis  d  0' Fal- 
lon Ry.  Co.  V.  Union  Trust  S  Savings  Bank,  209  111. 
457,  460;  Chenoueth  v.  Burr,  242  111.  312,  319;  Lyons 
V.  Ryerson  d  Son,  242  111.  409,  417;  Chicago  Union 
Traction  Co.  v.  Hampe,  228  111.  346 ;  Elgin,  J.  &  E.  Ry. 
Co.  V.  Lawlor,  229  111.  621 ;  Chicago  d  A.  B.  Co.  v.  Fish- 
er, 141  HI.  614,  626;  North  Chicago  St.  R.  Co.  v.  Fitz- 
gibbons,  180  111.  466,  468;  and  Gough  v.  Illinois  Cent. 
Traction  Co.,  180  111.  App.  708,  that  the  instruction, 
in  so  far  as  it  states  that  a  preponderance  of  the  evi- 
dence does  not  necessarily  mean  a  greater  number  of 
witnesses  who  testify  on  any  issue  or  issues  involved 
in  the  case  should  not  be  held  reversible  error,  and  per- 
haps is  permissible  in  cases  where  it  is  read  in  connec- 
tion witii  other  instructions  that  inform  the  jury  they 
should  consider  all  the  evidence.  But  its  propriety, 
even  when  the  word  ''necessarily"  or  some  equivalent 
limiting  word  is  used,  has  been  several  times  ques- 
tioned. There  is  no  doubt  that  the  number  of  witnes- 
ses is  not  to  be  ignored  by  the  jury,  although  it  is  not 
necessarily  controlling;  neither  are  any  of  the  other 
elements  that  are  often  stated  to  the  jury  in  instruc- 
tions as  to  what  they  may  consider  in  determining  the 
weight  of  the  evidence  necessarily  controlling.    There 
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is  an  obvious  danger  in  selecting  any  (tte  of  several 

elements  and  telling  the  jury  it  does  not  necessarily 
control,  notwithstanding  that  statement  is  true.  And 
where  such  instructions  have  been  discussed  and  held 
not  error  in  some  of  the  above-cited  cases,  it  has  been 
apparently  for  the  reason  that  the  limiting  word  "nec- 
essarily*' or  some  equivalent  word  was  used.  In  the 
present  case,  while  tiiat  limiting  word  appears  in  the 
first  part  of  the  instruction,  the  jury  were  afterwards 
informed  that  the  preponderance  of  evidence  does  not 
'depend  upon  the  number  of  witnesses  and  does  not 
mean  the  greater  number  of  witnesses,"  thus  partial- 
ly destroying  the  force  of  the  word  '  *  necessarily ' '  that 
had  been  before  used  in  the  instruction.  We  think  in 
the  conditio^  of  the  evidence  the  instruction  in  that 
form  should  be  held  substantial  error. 

The  other  instruction  above  quoted  seems  subject  to 
criticism  because  in  effect  it  singles  out  the  plaintiff's 
testimony  that  she  did  not  know  what  she  was  saying 
when  she  was  making  the  statements  that  the  injuries 
were  caused  through  her  own  fault.  It  also  violates 
the  rule  announced  on  the  authority  of  an  earlier  case 
in  Lyons  v.  Chicago  City  Ry.  Co.,  258  111.  76,  84,  that 
while  it  may  be  proper  to  enumerate  elements  which 
the  jury  may  consider,  an  instruction  which  tells  them 
they  *'must"  or  *' should'*  consider  is  liable  to  be  mis- 
leading. 

Appellants  complain  of  instructions  on  the  duty  of 
the  master  to  inform  the  servant  of  dangers,  and  on 
the  question  of  assumption  of  risk  by  the  servant ;  that 
they  direct  the  attention  of  the  jury  to  the  capacity  of 
appellee,  or  people  of  that  class,  instead  of  to  persons 
of  average  intelligence  and  prudence.  These  instruc- 
tions seem  to  conform  to  the  principles  announced  in  the 
text  of  26  Cyc.  1196,  and  following  pages,  supported  by 
numerous  authorities,  including  Illinois  cases.  The 
duty  to  inform  a  servant  must  certainly  depend  upon 
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the  apparent  understanding  of  the  servant  Informa- 
tion in  English  writing  would  very  likely  be  sufficient 
for  the  ideal,  average  man  or  woman,  but  it  would  not 
avail  the  master  in  a  oase  where  he  knew,  or  ought  to 
have  known,  that  the  servant  could  not  read  and  did 
not  understand  the  English  language. 

It  is  doubtful  whether  the  verdict  is  not  so  manifest- 
ly against  the  preponderance  of  the  evidence  that  a 
new  trial  should  be  granted  upon  that  ground.  If  not^ 
it  is  certainly  so  dose  a  question  upon  the  evidence 
that  great  accuracy  in  the  instructions  was  required* 

For  the  reasons  above  stated  the  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceed- 
ings. 

Reversed  and  remanded. 


ChieagOy   Burlington    A   Qniney   Bailroad   Company, 
Appellant^  r.  Meretaanf  s  National  Bank,  Appellee. 

Oen.  No.  6^91S. 

Baivks  aho  banking,  (  144* — U)h§n  Jfank  U  not  liable  to  holder 
of  check  for  refusal  to  make  payment.  Where  a  declaration  In 
anrampsit  hy  special  oonnt  set  up  as  ground  for  recovery  tfgalnst 
a  bank  Its  refusal  to  pay,  accept  or  certify  a  certain  check  drawn 
In  tfliTor  of  the  plaintliE  against  a  certain  aooount  of  the  drawer  in 
said  hank  and.  that  there  were  when  the  check  was  presented  suffi- 
cient funds  In  said  account  to  pay  the  check,  held  that  section  18S 
of  the  Negotiable  Tnstrumenta  Act  (J.  a  A.  f  7828),  providing  that 
a  bank  Is  not  liable  to  the  holder  of  a  check  drawn  upon  it  unless 
and  until  it  accepts  or  certifies  the  check,  controUed,  and  demurrer 
to  the  declaration  was  properly  sustained. 

Appeal  from  the  Circuit  Court  of  Jo  Daviess  county;  the  Hon« 
RiGHiJU)  S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the 
AprU  term',  1916.    Affirmed.     Opinion  filed  October  12,  1916. 

•flee  UUnois  Notes  DIcwt,  VoU.  XI  to  XV,  and  OvaelatlTe  QoArtarly. 
tepie  9imd  eeeMeii  mambtit. 
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F.  J.  Campbell,  for  appellant;  J.  A,  Connell,  of 
counsel. 

Sheean  &  Sheeak,  for  appellee. 

Mb.  Justice  Cabnes  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  final  judgment  for  the  de- 
fendant entered  by  the  court  after  sustaining  a  gen- 
eral demurrer  to  the  plaintiflF's  declaration.  The  only 
error  assigned  is  *'the  court  erred  in  sustaining  the 
demurrer  to  the  additional  counts.'' 

Appellant  held  the  check  of  the  Galena  Commission 
Company  for  $362.46,  drawn  in  the  usual  form  on  the 
appellee  bank,  payable  to  appellant,  or  its  order.  It 
presented  that  check  to  the  bank  and  pajTnent  was  re- 
fused. It  then  began  this  action  in  assumpsit  and 
filed  a  declaration  consisting  of  a  special  count  and  the 
commoii  counts  in  assumpsit.  A  demurrer  to  the 
special  count  was  sustained  and  appellant  asked  and 
obtained  leave  of  court '  *  to  withdraw  all  counts  to  the 
declaration  heretofore  filed  herein,  and  to  file  addi- 
tional counts."    It  then  filed  two  counts  as  follows: 

'*For  that  whereas,  also,  the  Galena  Commission 
Company,  by  its  duly  authorized  agents,  in  the  county 
aforesaid,  on,  to  wit,  the  17th  day  of  July,  1915,  being 
indebted  to  plaintiflF,  made  and  delivered  to  pliaintiflF  a 
check  on  defendant,  which  check  is  in  the  following 
words  and  figures,  to  wit : 

'Galena,  III,  July  17th,  1915.  No.  153. 

Merchant's  National  Bank, 

Pay  to  Chicago,  Burlington  &  Quincy  B.  B.  Co.,  or 
order 

Pay  $362  and  46  cents  Dollars 

Galena  Commission  Co. 

William  Micurio,  S.  B.' 

The  plaintiff  further  avers  that  on,  to  wit,  the  19th 
day  of  July,  1915,  in  the  county  aforesaid,  plaintiff 
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presented  said  check  to  defendant,  during  banking 
honrs  of  said  day,  for  payment,  and  then  and  there  de- 
manded payment  thereof  according  to  the  tenor  and 
effect  thereof;  that  the  defendant  is  a  national  bank 
doing  a  general  banking  business  in  said  City  of  Ga- 
lena in  said  county;  that  at  the  time  said  check  was 
presented  to  defendant  for  payment  and  payment 
thereof  demanded  as  aforesaid,  the  maker  of  said 
check  had  on  general  deposit  in  the  hands  of  defend- 
ant, suflScient  moneys  of  said  G^alena  Commission  Com- 
pany subject  to  check  to  pay  said  check,  which  moneys 
were  deposited  by  said  Galena  Commission  Company 
in  said  bank  subject  to  check  and  known  as  a  checking 
account  to  be  paid  to  the  holder  of  any  check  made  and 
delivered  by  said  Galena  Commission  Company,  pre- 
senting said  check  for  payment,  upon  presentment 
thereof ;  that  upon  presentment  of  said  check  as  afore- 
said to  defendant  by  plaintiff,  it  then  and  there  be- 
came and  was  the  duty  of  defendant,  according  to  the 
tenor  and  effect  thereof,  to  pay,  accept  or  certify  said 
check  as  by  law  required.  Yet  the  defendant,  not  re- 
garding its  duty  in  this  behalf,  wrongfully,  negligent- 
ly, unlawfully  and  improperly  failed,  neglected  and 
refused  then  and  there  to  pay,  accept  or  certify  said 
check,  and,  at  all  times  thence  hitherto,  has  failed,  neg- 
lected and  refused  to  pay,  accept  or  certify  said  check ; 
that  by  reason  of  the  failure,  neglect  and  refusal  of 
defendant  to  pay,  accept  or  certify  said  check  as  afore- 
said, the  plaintiff  has  been  deprived  of  said  sum  of 
money  and  the  use  thereof,  and  the  said  sum  of  money 
and  the  use  thereof  has  become  wholly  lost  to  the  plain- 
tiff, to  the  damages  of  the  plaintiff  in  the  sum  of  'five 
hundred  dollars.'^ 

"For  that  whereas,  also,  on,  to  wit,  the  17th  day  of 
July,  1915,  The  Galena  Commission  Company,  being 
then  indebted  to  plaintiff  in  the  sum  of  $483.93,  and 
having  on  deposit  with  defendant  a  sum  in  excess 
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thereof,  to  wit,  the  aiun  of  $500,  whidi  was  aubjeet  to 
its  check,  executed  and  delivered  to  plaintiff  its  cer- 
tain check  upon  defendant,,  thereby  directing  defend^- 
ant  to  pay  plaintiff  said  anm  of  $362.46,  and  the  plain- 
tifT,  on,  to  wit,  the  19th  day  of  July,  1915,  presented 
said  cbedc  to  defendant  and  requested  that  payment  be 
made  then  and  there ;  and  it  then  and  there  became  and 
was  the  duty  of  defendant  to  then  and  there  pay  said 
check,  or  to  accept  or  certify  the  same;  yet  the  de^ 
f endant,  wholly  disaregar^nsr  its  said  duty,  will uUy» 
and  wrongfully  failed  and  refused  and  ever  sinee  haa 
failed  and  refused  to  pay  aaid  check  or  to  accept  or 
certify  the  same;  and  the  defendant,  afterwards,  to 
wit,  on  the  aoth  day  of  July,  1915,  diverted  the  said 
sfmn  of  $362^46  to^  and  ved  the  same  for  other  pur- 
poses, whereby  the  said  sum  has  been  wholly  lost  to 
the  plaintiff  and  the  plaintiff  has  been  deprived  of  and 
is  now  deprived  of  the  use  thereof;  to  the  damage  of 
the  plaintiff  in  the  sum  of  $500,  wherefore  it  brings  Ua 
suit,  etc.'' 

The  court  sustained  a  demurrer  to  these  two  connto, 
and  the  plaintiff,  standing  by  its  dedaration,  judg* 
ment  in  bar  was  entered  againai  it  The  controlling 
question  is  wiiether  section  188  of  our  Negotiable  In- 
strumenta  Act  ( J.  &  A.  U  7828),  providing  that:  "A 
check  of  itself  does  not  operate  as  an  assignment  ol 
any  part  of  the  funds  to  the  credit  of  the  drawer  with 
the  bank,  and  the  bank  is  not  liable  to  the  holder,  un- 
ksa  and  until  it  aecepta  or  certifies  the  check,''  eosr- 
trols.  Appellant  cites  many  Illinois  cases  deeided  be* 
fore  the  passage  of  our  Negotiable  Instruments  Aet 
of  1907  in  support  of  its  contention  that  a  haidcer  ia 
bound  to  honor  the  cheek  of  its  depositor  if  the  drawer 
has  that  amount  on  deposit;  and  that  the  dieck  op- 
erates as  an  assignment  in  favor  ol  the  drawee  of  that 
part  of  the  fund  on  deposit,  and  that  there  is  an  im- 
plied promise  on  the  part  of  the  bajaker  to  pay  it  to 
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the  payee  of  the  check.  It  is  true  that  under  the  law 
as  it  formerly  stood  there  was  a  liability  of  the  banker 
to  the  legal  holder  of  a  check  presented  for  payment, 
provided  there  was  sufl5cient  bankable  funds  to  pay  it 
on  deposit  belonging  to  the  drawer.  The  court  held  in 
Fourth  Nat.  Bank  of  Chicago  v.  City  Nat.  Bank  of 
Grand  Rapids,  68  HI.  398,  that  there  was  an  implied 
agreement  between  the  banker  and  depositor  that  who- 
ever should  become  the  owner  of  such  check  shall, 
upon  presentation  thereof,  become  the  owner  and  en- 
titled to  receive  the  amount  specified  in  the  check,  pro- 
vided the  drawer  shall  at  the  time  have  that  amount 
on  deposit.  While  this  was  the  law  of  Illinois  as  in- 
dicated by  the  above  cited  and  many  other  cases,  it 
was  not  so  held  in  most  jurisdictions.  The  general 
rule  was  that  the  holder  of  an  unaccepted  check  has  no 
right  of  action  against  the  bank  for  refusing  to  pay 
such  check.  (5  Cyc.  536,  and  authorities  there  cited.) 
Therefore  the  rule  that  the  holder  of  a  check  has  no 
right  of  action  against  the  bank  on  which  it  is  drawn 
before  acceptance,  while  new  in  this  State,  is  a  famil- 
iar one  in  the  world  of  commerce.  Appellee  only  cites 
Standard  Trust  Co.  of  New  York  v.  Commercial  Nat. 
Bank,  166  N.  C.  112  (81  S.  E.  1074),  in  support  of  its 
contention  that  the  statute  in  question  does  not  con- 
trol, but  that  case  was  decided  on  the  ground  that 
there  was  evidence  of  a  constructive  or  implied  accept- 
ance of  the  check  by  the  bank,  and  it  was  there  said 
that  where  a  bank  refuses  to  pay  a  check  * '  the  holder 
has  no  cause  of  action  thereon  against  the  bank  but 
must  seek  his  remedy  against  the  drawer.**  Justice 
Brown  in  an  opinion  of  the  First  District  Appellate 
Court,  in  Ranch  v.  The  Bankers  Nat.  Bank  of  Chicago, 
143  HL  App.  625,  said : 

*  *  By  the  law  of  Illinois  as  it  exists  to-day  ( since  the 
passage  of  the  Negotiable  Instruments  Act  of  June  5, 
1907),  a  bank  is  not  liable  in  any  case  to  the  holder  of 
a  check  drawn  on  it '  unless  and  imtil  it  accepts  or  cer- 
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tifies'  the  same.  This  conforms  to  the  law  as  it  before 
existed  in  most  jurisdictions,  but  in  Illinois  before 
the  passage  of  the  act  in  question  *  *  *  a  different 
doctrine  prevailed. '^ 

While  this  statement  as  to  the  effect  of  the  late  Negoti- 
able Instruments  Act  was  not  necessary  to  the  decision 
of  the  case  and  may  be  taken  as  dicta,  we  believe  it  cor- 
rectly states  the  law.  This  court  recognized  the  effect 
of  that  provision  of  the  act  in  Eshbach  v.  Byers,  164: 
111.  App.  449.  It  is  not  alleged  in  the  declaration  in 
the  present  case  that  appellee  either  expressly  or  im- 
pliedly accepted  the  check  upon  which  the  action  is 
brought.  We  conclude,  therefore,  that  no  liability  of 
the  bank  to  appellee  is  shown,  and  that  the  demurrer 
was  properly  sustained. 
The  judgment  is  affirmed. 

Affirmed. 


Jessie  Frazier^  Administratrix,  Appellee,  y.  City  of 

Oeneya,  Appellant. 

Gen.  No.  6,238. 

1.  Electricity,  §  8* — when  city  not  obligated  to  inspect  electric 
appliances  inside  house  of  customer  receiving  current,  A  city  oper- 
ating an  electric  lighting  plant  is  not  required  to  make  Inspection 
of  appliances  connected  with  the  system  inside  the  house  of  a 
customer  which  are  put  there  by  such  customer  without  notice  to 
the  city  and  over  which  the  city  has  no  control  and  in  which  It 
has  no  interest,  and  the  city  is  liable  in  an  action  for  damages  for 
injuries  occasioned  by  such  appliances. 

2.  BlLKCTBiciTT — When  city  does  not  adopt  wiring  inside  house 
of  customer  as  part  of  its  system  of  lighting.  Where  a  city  oper- 
ating an  electric  lighting  plant  required  customers  to  bring  their 
house  wires  a  certain  distance  outside  the  house  where  it  attached 
its  wires  to  such  house  wires,  held  that  the  city  did  not,  by  so 

•See  Illinots  Notes  Digest,  Volt.  XI  to  XV,  and  CnmulaUve  Qnartcrljr*  Mine 
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attaching  Its  wires  to  the  house  wires,  adopt  the  wiring  Inside 
the  house  as  part  of  Its  system  of  lighting. 

3.  Electbicitt,  I  27* — when  evidence  insufficient  to  show  exist- 
ence of  excessive  volume  of  electricity  in  wires  in  house  of  customer. 
Svidence  held  Insufficient  to  show  that  an  excessive  volume  of  elec- 
tricity was  in  the  electric  lighting  wire  in  the  house  of  the  de- 
ceased, in  an  action  to  recover  damages  for  his  death. 

4.  EviDENCs,  f  232* — when  coroner's  verdict  is  competent  evi- 
dence,  A  coroner's  verdict  is  competent  evidence,  although  not  filed 
with  the  clerk  of  the  Circuit  Court. 

6.  Evidence,  §  442* — when  opinion  of  physician  (U  to  cause  of 
dedth  is  inadmissible.  The  testimony  of  a  physician  giving  his 
opinion  as  to  the  cause  of  a  party's  death,  hased  in  part  upon  what 
he  was  told  by  another  party,  but  not  stating  what  such  other 
party  had  told  him,  held  improperly  admitted  in  an  action  to  re- 
cover damages  for  such  death. 

6.  Negligence,  §  228* — when  instruction  limiting  question  of  con^ 
tributory  negligence  to  the  time  of  death  is  improper.  An  instruc- 
tlon  limiting  the  question  of  contributory  negligence  of  deceased  to 
the  time  of  his  death  from  contact  with  an  electric  appliance  placed 
by  him  in  his  house  without  the  knowledge  of  or  notice  to  the 
city  furnishing  electricity  for  his  house,  held  Improper,  in  an  action 
to  recover  damages  for  his  death. 

7.  Witnesses,  S  187* — when  leading  questions  are  improper. 
lieading  questions  on  examination  in  chief  are,  as  a  general  rule, 
improper. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon.  Clin- 
ton F.  iBwiN,  Judge,  presiding.  Heard  In  this  court  at  the  April 
term,  1916.  Reversed  and  remanded.  Opinion  filed  October  12, 
1916. 


Aldrioh  &  WoBOESTEs  and  Leonabd  C.  Mead,  for  ap- 
pellant. 

EussBLL  &  McNebny,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

David  Frazier  died  suddenly  in  the  basement  of  his 
home  in  Geneva,  Illinois,  on  the  evening  of  July  8, 
1913,  and  this  suit  was  brought  by  his  administratrix 

•S«e  nitnolfl  Not«s  Digest,  Vols.  XI  to  XY,  and  CnmulatlYO  Quarterly,  Mune 
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for  tiie  benefit  of  the  next  of  kin,  upon  allegations  in 
the  declaration  that  his  death  was  dne  to  the  neg^- 
gence  of  the  City  of  Geneva  in  the  control  of  its  elec- 
tric lighting  plant  Plaintiff  had  a  verdict  and  a  judg- 
ment for  $5)000,  from  which  defendant  appeals. 

The  city  operated  an  electric  lighting  plant  and  snp- 
plied  electricity  to  business  houses  and  homes  within 
the  city  and  to  the  home  of  Frazxer,  situated  on  the 
north  side  of  James  street,  between  Third  and  Fourth 
streets.  A  severe  wind,  electricsd  and  rainstofm 
passed  over  the  city  on  the  afternoon  of  July  8th,  but 
abated  about  six  o'clock  in  the  evening.  At  some 
places  in  the  city  poles  carrying  the  electric  wires 
were  broken  down,  Ld  primary  wires  carrying  2,300 
volts  and  secondary  wires  carrying  110  volts  went 
down  together.  The  poles  and  wires  near  the  Frazier 
house  were  not  broken  down,  but  a  pole  in  front  of  the 
Frazier  residence,  to  which  a  guy  wire  was  attached, 
had  fire  on  the  outside  of  it,  and  sparks  were  seen  to 
come  from  the  wires  in  front  of  his  house.  He  re- 
ported this  by  telephone  to  an  officer  of  the  city  in  its 
electrical  department  and  the  latter  inquired  if  the 
lights  were  burning  all  right  in  Frazier's  house  and 
received  the  answer  that  they  were.  Thereupon  said 
officer  paid  no  further  attention  to  Frazier 's  house. 
The  city  received  many  notifications  of  trouble  at 
various  places,  and  did  work  at  some  of  those  places. 
The  city  officers  testified  that  they  received  no  notice 
that  the  wires  were  down  a  block  and  a  half  or  two 
blocks  from  Frazier 's  house  until  after  his  death,  but 
did  receive  notice  that  the  wires  were  down  at  a  place 
still  more  distant,  and  they  did  not  make  any  repairs 
there  at  that  time,  and  they  left  the  works  early  in  the 
evening.  About  nine  o'clock  Frazier  carried  a  crate 
of  fruit  into  the  basement  and  his  wife  accompanied 
him.  Part  way  down  the  stairs  there  was  a  button 
with  which  to  turn  on  the  lights  in  the  basement. 
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There  were  two  electric  lights  in  the  main  room  of 
the  basement.  One  of  these  had  been  turned  off  at  the 
socket  so  that  it  did  not  light  when  Frazier  turned  the 
button.  The  other  one  did  light.  In  the  fruit  room  an 
electric  cord  came  down  from  the  ceiling  and  there  was 
a  socket  at  its  end  several  feet  above  the  floor.  The 
afternoon  of  the  preceding  day  Mrs.  Frazier  had 
taken  out  that  lamp  and  had  inserted  in  the  socket  a 
fixture  connected  with  a  fiat  iron  which  she  used  that 
afternoon  upon  her  ironing  table  in  the  basement. 
"When  she  finished  her  ironing  she  detached  that  fix- 
ture from  the  socket,  but  she  did  not  put  back  the  lamp. 
She  did  not  remember  whether  the  Oiirrent  was  shut 
off  at  the  socket  when  she  left  it.  When  they  reached 
the  main  basement  Mrs.  Frazier  turned  to  one  side  for 
some  other  errand  and  Frazier  passed  into  the  fruit 
room,  the  door  of  which  was  open,  and  into  which  room 
shone  the  light  that  was  burning  in  the  basement  An 
instant  later  Mrs.  Frazier  heard  a  groan  and  went  to 
the  fruit  room  and  found  her  husband  lying  on  the 
fioor.  She  testified  that  there  was  electricity  in  the 
air  and  she  was  thrown  down  and  could  not  immediate- 
ly get  up  or  detach  her  hands  from  the  floor.  She 
found  herself  unable  to  move  her  husband  and  went 
and  called  a  uQighbor,  and  then  telephoned  her  hus- 
band's physician,  who  came  at  once.  Frazier  was  dead. 
He  had  a  burn  in  the  palm  of  his  hand.  The  doctor 
testified  in  chief  that  it  was  half  the  size  of  the  palm 
of  the  hand.  Counsel  say  this  was  a  mistake  of  the 
stenographer.  On  cross-examination  the  doctor  said 
that  it  was  three-fourths  the  size  of  a  ten-cent  piece. 
Another  witness  said  it  was  a  quarter  of  an  inch  in 
diameter ;  another  one  that  it  was  as  large  as  the  head 
of  a  pin.  Counsel  for  appellee  have  argued  the  case  as 
if  the  testimony  showed  that  it  was  a  fresh  bum.  We 
do  not  find  that  any  witness  testified  that  it  was  freah 
or  that  it  had  the  appearance  of  being  caused  by  e]et> 
tricity.    If  this  was  a  fresh  bum,  caused  by  electric- 
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ity,  then  it  is  highly  probable  that  when  Frazier  en- 
tered the  fruit  room  he  did  not  know  that  the  lamp 
had  been  removed  from  the  socket  at  the  end  of  the 
cord,  and  that  he  then  put  up  his  hand  to  that  socket 
for  the  purpose  of  turning  on  the  light  and  then  re- 
ceived the  shock  and  fell  and  died.  This  cord  in  the 
fruit  room  and  the  socket  thereon  were  not  a  part  of 
the  original  wiring  of  the  house,  which  had  been  done 
many  years  before,  but  was  put  in  by  Frazier,  either 
personally  or  by  some  person  whom  he  employed,  and 
it  was  not  shown  that  the  city  or  any  one  connected 
with  its  electrical  department  knew  of  its  existence. 
An  employee  of^the  city  took  off  this  socket  soon  after 
the  death  of  Frazier  and  substituted  a  standard  socket 
and  produced  in  court  the  socket  that  was  upon  the 
cord  when  Frazier  died ;  and  the  city  proved  that  that 
was  an  improper  and  defective  socket  and  that  because 
of  its  defects  a  person  placing  his  hand  upon  it  could 
receive  the  shock  of  a  short  circuit.  There  was  no  evi- 
dence in  denial  of  this  testimony,  so  that  the  reason- 
able inference  from  this  testimony  is  that  if  Frazier 
received  the  shock  from  the  city's  current  it  was 
through  and  because  of  a  defective  fixture  that  he  had 
installed  and  of  which  the  city  had  no  notice. 

Appellee  contends  that  because  of  the  dangerous 
character  of  electricity  the  city  owed  to  all  its  custom- 
ers and  to  Frazier,  the  duty  of  constantly  inspecting 
the  wires  inside  of  houses  and  the  fixtures,  and  to  con- 
stantly keep  them  in  proper  repair,  and  this  position 
is  based  upon  Alton  Railway  S  Illuminating  Co,  v. 
FovldSy  190  111.  367.  That  case  should  be  read  in  con- 
nection with  the  report  of  the  same  case  on  the  same 
record  in  81  111.  App.  322.  In  that  case  the  defendant 
had  wired  the  house  and  the  basement  and  had  in- 
stalled the  lamps;  and  the  declaration  so  charged. 
Also,  in  that  case  the  defect  found  to  exist  and  which 
could  have  caused  the  death  of  the  deceased  in  the 
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basement  was  a  condition  existing  at  the  pole  ontside 
the  house  by  which  the  high  potential  current  on  the 
primary  wire  could  pass  aroun.d  the  transformer  and 
to  the  secondary  wire,  without  passing  through  the 
transformer.  The  question  here  involved  whether  the 
seller  of  electricity  is  liable  for  a  defective  condition 
inside  a  house  which  it  did  not  wire,  for  injury  to  the 
owner  who  did  install  it  without  the  knowledge  of  the 
seller  of  the  electricity,  was  not  involved  in  that  case, 
and  is  not  there  decided.  This  question  was  discussed 
in  Memphis  Consol.  Gets  &  Electric  Co.  v.  Speers,  113 
Tenn.  83,  where  it  was  held  that  liability  for  an  injury 
occasioned  by  a  defect  in  a  fixture  of  this  kind  depends 
upon  the  interest  in  or  control  over  the  defective  ap- 
pliance by  the  defendant  which  furnished  the  electric- 
ity, and  that  if  it  neither  had  interest  in  nor  control 
over  the  appliance,  then  there  would  be  no  liability, 
and  that  the  argument  which  would  make  an  electric 
company  an  insurer  against  defects  in  appliances  over 
which  it  had  no  control  would,  to  avoid  liability,  im- 
pose upon  it  the  duty  of  continued  inspection  of  the 
wires  of  every  customer  supplied  with  its  product,  and 
that  this  would  be  a  burden  which  no  such  company 
could  bear  and  live,  and  would  be  a  source  of  annoy- 
ance to  its  customers  to  which  they  would  not  long 
submit.  That  court  therefore  refused  to  follow  the 
Kentucky  case  to  the  contrary  {Maysville  Gas  Co.  v. 
Thomas,  Adm'r,  25  Ky.  L.  Rep.  403  (75  S.  W.  1129), 
and  held  that  there  was  no  liability  where  there  was  no 
control  over  the  wires  and  no  knowledge  of  the  defect 
that  caused  the  injury.  To  the  like  effect  is  Hartef  v. 
Colfax  Electric  Light  <&  Power  Co.,  124  Iowa  500;  and 
Peters  v.  Lynchburg  Light  <&  Traction  Co.,  108  Va. 
333.  This  subject  is  exhaustively  considered  and  many 
authorities  reviewed  in  Minneapolis  General  Elec.  Co. 
V.  Cronon,  166  Fed.  651.  In  that  case  the  wiring  in  the 
building  where  the  death  occurred  had  been  done  by 
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the  defendant,  but  that  was  some  three  years  before, 
and  the  court  said  that  there  was  no  pretense  that  tiie 
work  then  done  was  improper  or  imperfect  or  that  the 
fire  resulted  from  any  such  cause,  but  that  the  occu- 
pant of  the  building  had  hung  a  suspended  wire  over 
a  nail  for  so  long  a  time  that  the  insulation  became 
broken  and  exposed  the  live  wire  to  the  inflammable 
wooden  wall,  but  for  which  the  fire  would  not  have  oc- 
curred, and  that  this  was  the  direct  fault  of  the  occu- 
pant, over  whose  action  defendant  had  no  right  of 
oontroL  It  was  there  contended  for  the  plaintiff,  as 
here,  that  as  the  defendant  was  manufacturins:  and 
furnishing  to  the  building  a  highly  dangei*ou3  force 
under  its  immediate  control  in  the  transmission,  it  was 
its  duty  to  see  that  the  inside  wires  were,  at  the  in* 
stant,  in  such  condition  of  repair  and  insulation  as  to 
prevent  electridty  from  the  exposed  live*  wire  to  be 
conveyed  to  the  building.  The  court  reviewed  the  Ken- 
tucky case,  which  does  so  hold,  and  refused  to  follow 
it|  and  said : 

''Its  recognition  and  enforcement  by  the  courts 
would  impose  upon  the  company,  furnishing  electricity 
under  a  contract  with  the  owner  of  a  building  who  had 
wired  it  and  owned  and  controlled  the  wires  insidei  an 
intolerable  burden.  *  •  *  Can  the  company,  un- 
bidden, enter  at  will  a  private  house  of  the  citizen  and 
pass  into  its  various  rooms  to  inspect  these  wires 
every  day  to  see  that  they  are  in  proper  condition  for 
the  reception  of  the  electricity  it  has  contracted  to 
seUt  If  so,  it  must  employ  a  large  retinue  of  compe- 
tent men  to  do  this  work;  and,  as  absolute  insurers, 
under  the  rule  contended  for,  the  necessities  of  the 
situation  would  demand  that  they  should  have  free 
access  to  these  buildings  at  all  times  and  under  all 
conditions.  Such  a  rule  of  law  would  tend  to  put  con- 
cerns furnishing  electricity  to  private  houses  out  of 
business.*^ 

Among  the  cases  there  reviewed  is  National  Fire  Ins. 
Co.  V.  Denver  Consol.  Elec.  Co.,  16  Colo.  App.  86,  to 
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which  we  have  not  access.  That  ocmrt  is  there  quoted 
as  saying : 

** Where  parties  tuidertaike  to  wire,  their  own  prop- 
erty and  then  apply  to  a  light  company  to  deliver  a 
cnrrent  to  light  the  building,  they  must  be  assumed  to 
take  all  risks  resulting  from  the  character  of  the  wire 
which  is  put  in  the  building  and  the  method  of  con- 
struction which  is  adopted  in  putting  it  in.  *  *  * 
We  are  quite  ready  to  concede  that,  when  an  electric 
light  company  undertakes  to  supply  a  dangerous  cur- 
rent to  a  dwelling  house  or  to  6.  building,  they  are 
bound  to  see  that  tne  wires  they  put  in  and  the  connec- 
tions they  make  are  properly  insulated  and  protected, 
so  that  no  harm  will  come  to  the  property.  Where, 
however,  they  are  only  employed  to  deliver  the  cur* 
rent  by  connection  with  wiring  already  made  by  the 
individual  who  owns  the  property,  it  seems  to  us  that 
their  responsibility  ends  when  the  connection  is  prop- 
erly  made  under  proper  conditions,  and  they  deliver 
the  current  in  a  manner  which  will  protect  both  life 
and  property.^* 
We  follow  the  principle  announced  in  the  foregoing 

cases  and  hold  that  no  inspection  of  this  wire  in  the 
fruit  room  was  required  of  appellant  by  reason  of  any- 
thing thus  far  discussed.  As  to  the  electricity  upon 
the  floor,  testified  to  by  Mrs.  Frazier,  there  is  nothing 
in  the  evidence  to  justify  the  jury  in  finding  that  that 
electricity  came  from  the  wires  of  appellant.  But  ap- 
pellee seeks  to  avoid  the  application  of  the  foregoing 
authorities  to  this  case  by  reason  of  one  answer  given 
by  Peterson,  superintendent  of  the  electrical  plant  on 
cross-examination  by  counsel  for  appellee.  The  fol- 
lowing occurred: 

Q.  "What  is  required  by  the  City  of  Geneva  in 
making  its  contract  with  the  property  owner,  is  that  he 
shall  bring  his  wires  out  for  you  to  hitch  oh  tot" 
A.  *'Yes,  sir."  Q.  "And  the  city  adopts  that  wir- 
ing as  part  of  the  means  to  carry  the  electrical  current 
to  the  customer  1"    A.    "Yes,  sir."    It  is  contended 


574  Appellate  Courts  op  Illinois. 


Frazier  v.   City  of  Geneva,  203   111/  App.  566. 

that  this  answer  proves  that  the  wires  inside  of  the 
honse,  including  this  cord  and  socket,  put  in  the  f  niit 
room  hy  Frazier  without  the  knowledge  of  the  city 
ahout  a  year  before  his  death,  became  a  part  of  the 
wires  which  the  city  was  bound  to  inspect  and  keep  in 
proper  condition.  We  are  of  opinion  no  such  conclu- 
sion can  be  drawn  from  that  answer.  The  proof  abun- 
dantly shows  that  the  city  did  none  of  the  wiring  in 
this  house,  but  that  it  required  the  house  owner  to 
bring  his  wires  a  certain  distance  outside  of  the  house 
and  the  city  attached  its  necessary  wires  to  the  house 
wires  at  that  place.  Of  course,  it  is  entirely  true  that 
the  city  sends  its  electricity  into  the  house  over  the 
wires  of  the  owner  and  that  it  is  only  by  that  method 
that  its  current  can  get  to  the  lamps  in  the  house.  It 
cannot  be  held  that  the  witness  meant  that  the  city 
thereby  adopted  the  wires  in  the  house  as  its  own,  or 
contracted  to  keep  them  in  repair  and  duly  inspected. 
In  every  building  where  the  owner  wires  his  own  house 
and  furnishes  his  own  fixtures,  the  manufacturer  of  the 
electricity  attaches  its  wires  to  the  wires  of  the  owner 
and  the  rule  here  contended  for  would  make  every 
manufacturer  of  electricity  responsible  for  the  inside 
wiring  and  lamps,  and  bound  to  inspection.  No  such 
consequence  can  follow  the  mere  connecting  of.  the 
wires  outside  of  the  building.  The  court  thercjfore 
erred  in  modifyi^ig  certain  instructions  so  as  to  sub- 
mit to  the  jury  the  question  whether  the  city  had 
adopted  the  wiring  inside  the  house  as  part  of  its  sys- 
tem of  lighting.  There  was  no  evidence  to  justify 
those  modifications. 

There  are  three  other  facts  under  which,  in  our  judg- 
ment, the  jury  could  not  reasonably  find  that  an  exces- 
sive current  of  electricity  reached  deceased  over  the 
wire  hanging  in  the  fruit  room.  The  light  in  the  cellar 
which  was  lighted  when  deceased  turned  the  button  as 
he  went  down  the  stairs  remained  burning.  There  was 
a  light  burning  in  the  back  bedroom  upstairs,  and  it 
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remained  burning.  The  primary  wire  was  arranged 
to  carry  110  volts,  which  is  not  dangerous  to  life. 
There  was  a  fuse  in  the  attic  where  the  wires  first  en- 
tered the  house,  which  would  melt  and  cut  off  all  cur- 
rent from  the  building  if  it  was  loaded  beyond  110 
volts,  and  that  fuse  did  not  melt.  As  we  understand 
the  evidence  the  secondary  wires  did  not  come  from 
the  plant,  but  there  were  separate  secondary  wires  for 
each  transformer.  On  a  pole  near  the  comer  of  James 
and  Fifth  streets  there  was  a  transformer,  the  oflSce 
of  which  was  to  take  from  the  primary  wire,  which 
carried  2,300  volts,  and  transfer  to  the  secondary 
wires  110  volts  only,  and  those  secondary  wires  led  to 
four  dwellings,  including  Frazier's,  and  those  second- 
ary wires  did  not  enter  any  other  houses  or  come 
near  any  other  transformer.  If,  because  of  a  storm  or 
a  stroke  of  lightning  more  than  110  volts  had  passed 
from  the  primary  wire  to  the  secondary  wires,  it  would 
have  destroyed  or  wrecked  the  transformer.  This 
transformer  was  in  perfect  condition  after  Frazier 
died.  We  are  therefore  of  opinion  that  under  this  evi- 
dence the  jury  could  not  reasonably  find  that  Frazier 
died  because  of  an  excessive  volume  of  electricity  upon 
the  wire  in  the  house,  and  that  the  condition  of  other 
primary  wires  at  other  places  could  have  no  effect  up- 
on the  primary  wires  running  to  these  four  houses. 
But  it  is  said  that  Mrs.  Sawyer,  the  occupant  of  one 
of  these  four  houses,  received  a  shock  in  her  cellar  the 
same  evening  froifi  her  electrical  appliances.  It  was 
showii  that  this  was  from  a  cord  put  in  by  her  husband 
and  wound  around  some  pipes  in  the  basement  and 
that,  because  of  the  storm  and  moisture  in  the  air, 
these  pipes  became  covered  with  moisture  and  the  in- 
sulation of  the  wires  became  moist,  and  therefrom  a 
current  of  electricity  would  pass  to  the  floor  and  that 
when  Mrs.  Sawyer  took  hold  of  the  fixture  a  slight 
current  of  electricity  might  pass  through  her  body, 
producing  the  shock  to  which  she  testified.    No  such 
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condition  was  shown  to  exist  in  Fraaier'g  ca^ew  Tbe 
reasonable  inference  from  tbe  evidence  is  that  Frazier 
received  a  shock  because  of  the  defective  condition  of 
the  fixture  which  he  had  installedi  and  it  is  entirely 
possible  from  the.  evidence  that  he  was  not  in  physical 
condition  to  withstand  a  slight  shock  of  electricity; 
and  if  there  was  electricity  on  the  floor  of  the  strength 
testified  to  by  Mrs.  Frazier,  that  came  from  some 
Bonrce  not  disclosed  by  this  evidence,  and  may  have 
assisted  in  prodnciog  Frazier 's  death. 

The  conrt  admitted  in  evidence  the  coroner's  ver- 
diet,  which  attributed  the  death  of  Frazier  to  being  ac- 
cidentally electrocuted  in  the  basement  of  his  home. 
Appellant  contends  that  this  was  incompetent  because 
it  was  produced  by  the  man  who  was  coroner  when  this 
death  occurred,  and  that  it  had  not  been  filed  in  the 
Circuit.  Court.  It  is  contended  that  it  does  not  be- 
come competent  evidence  until  it  has  been  filed  with 
the  clerk  of  the  Circuit  Court,  and  some  of  the  earlier 
cases  base  its  competency  on  the  fact  that  it  is  a  rec- 
ord, of  the  Circuit  Court  StoUery  v.  Cicero  <6  Proviso 
8t.  By.  Co.,  243  111.  290,  was  a  case  where  such  a  ver- 
dict was  introduced  over  the  specific  objection,  set  out 
in  the  opixuon,  that  it  was  not  shown  to  have  been  filed 
with  tiie  circuit  derk  The  court  did  not  discuss  that 
objection^  but  in  effect  overruled  it  by  holding  that  the 
verdict  was  properly  admitted  in  evidence.  That  is 
decisive  of  the  same  question  here. 

Dr.  Scott,  a  witness  for  plaintiff,  gave  his  opinion 
as  to  the  cause  of  death,  based  in  part  upon  what  Mrs. 
Frazier  told  him.  The  court  refused  to  exclude  that 
answer.  He  did  not  testify  what  Mrs.  Frazier  told 
him  and  the  jury  therefore  had  no  means  of  knowing 
the  basis  -of  his  opinion,  and  the  answer  should  have 
been  excluded.  A  hypothetical  question  could  have 
been  put  involving  what  Mrs.  Frazier  testified  to,  and 
we  are  not  called  upon  to  decide  whether  in  any  other 
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way  his  opinion  based  upon  her  statements  could  have 
been  made  competent. 

The  court  by  instructions  limited  the  question  of 
contributory  negligence  of  Frazier  to  the  time  of  his 
death.  It  was  the  contention  of  appellant  that  he  was 
guilty  of  negligence  contributing  to  his  death  in  in- 
stallhig  this  defective  fixture  in  the  fruit  room.  For 
that  reason  the  limitation  in  the  instruction  was  im- 
proper. 

Counsel  for  appellee  put  many  leading  questions  to 
his  witnesses  on  examination  in  chief,  over  the  objec- 
tions of  appellant.  Why  the  court  overruled  these  ob- 
jections does  not  appear.  The  general  rule  prevaliling 
in  this  country  forbids  leading  questions  on  examina- 
tion ia  chief.  Jones  on  Evidence  (2nd  Ed.)  816;  Ccm- 
non  V.  People,  141  111.  270 ;  Flynn  v.  Fogarty,  106  111. 
263 ;  Coon  v.  People,  99  111.  368.  There  are  exceptions 
to  this  rule,  but  no  reason  for  departing  from  the  gen- 
eral rule  appears  here.  We  mention  this  to  prevent  a 
like  course  at  another  trial. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Woman's  Amerlean  Baptist  Home  Mission  Society^ 
Appellee^  y.  George  W.  Rayburn^  Executor,  Appel- 
lant. 

Gen.  No.  6,248. 

1.  Ck>uirr8,  I  94* — when  County  Court  exercises  equitable  juris- 
diction. In  the  aUowance  of  claims  against  an  estate,  the  County 
Ck)urt  exercises  an  equitable  Jurisdiction  and  is  governed  by  equita- 
ble rules. 

2.  Life  estateb,  §  12* — \Dhat  was  Jiahility  at  common  law  for 
rent  of  lessee  of  life  tenant  to  reversioner  upon  death  of  life  tenant 
prior  to  expiration  of  lease.    At  common  law  the  lessee  of  a  life 
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tenant  who  died  prior  to  the  expiration  of  the  lease,  according  to 
its  terms,  was  not  liable  to  the  representative  of  the  life  tenant 
for  rent  which  had  not  yet  become  due,  and  the  lessee  could  quit  on 
the  life  tenant's  death,  or  the  reversioner  could  put  him  out,  subject 
to  the  lessee's  right  to  emblements,  but  If  the  lessee  remained  with 
the  reversioner's  consent  the  latter  could  recover  for  the  lessee's 
use  of  the  lands  after  the  life  tenant's  death. 

r 

3.  Ltfb  estates,  S  12* — what  are  rights  under  statute  of  re- 
vej'sioner  as  to  rent  accruing  after  life  tenant's  death.  Under 
the  Act  of  July  1.  1897  (J.  ft  A.  If  1075),  providing  that,  when  a 
life  tenant  of  lands  dies  on  or  after  the  day  when  rent  becomes 
due  and  payable  under  a  lease  by  him  of  the  lands,  his  executors 
or  administrators  may  recover  from  the  undertenant  the  whole 
rent  due,  but  only  the  proportion  of  rent  accruing  before  the  life 
tenant's  death  when  he  dies  before  the  day  when  rent  is  to  be- 
come due  under  such  lease,  and  the  remainderman  the  residue, 
the  reversioner  is  not  required  to  permit  such  lessee  to  remain 
after  the  life  tenant's  death,  but  if  the  lessee  does  remain  with  the 
reversioner's  consent  the  rent  should  be  apportioned  as  provided 
in  the  act,  and  the  reversioner  may  recover  from  such  lessee  or 
from  the  executor  or  administrator  of  the  life  tenant  to  whom  the 
lessee  may  have  paid  it  his  proportion  of  the  rent  accruing  after 
the  life  tenant's  death. 

4.  Equity,  $  7* — when  will  not  relieve  against  force  of  a  statute. 
It  is  not  within  the  province  of  a  court  of  equity  to  relieve  against 
the  force  of  a  statute  the  meaning  of  which  is  not  doubtfuL 

Appeal  from  the  Circuit  Court  of  Warren  county;  the  Hon. 
Robert  J.  Obier,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.    Affirmed.    Opinion  filed  October  12,  1916. 

Saffobd  &  Graham,  for  appellant. 

0.  V.  Stookey  and  Hanna  &  Lauder,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Mrs.  Melissa  Hayes  was  life  tenant  of  a  quarter  sec- 
tion of  land  in  Warren  county  and  the  Woman's 
American  Baptist  Home  Mission  Society  was  the  re- 
versioner. Mrs.  Hayes'  affairs  were  in  the  hands  of 
a  conservator,  and  J.  B.  and  George  E.  Pratt  were  in 

*S«e  Ullnots  Notes  Digest,  YOI0.  XI  to  XV.  And  Cumulative  Onartorljr. 
tovio  snd  Motion  number. 
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possession  of  the  land  as  tenants  for  a  term  expiring 
March  1, 1914,  when,  on  October  6, 1913,  said  conserva- 
tor executed  with  Pratt  &  Pratt  a  written  lease  of  said 
premises  from  the  conservator  to  the  tenants  for  one 
year,  from  March  1, 1914  to  March  1, 1915,  for  $1,430, 
payable  on  March  1,  1914,  which  was  the  first  day  of 
the  term.  They  paid  the  rent  to  the  conservator  on 
March  7, 1914,  and  continued  in  possession  under  said 
lease  until  March  1,  1915.  Mrs.  Hayes  died  on  May  4, 
1914.  Thereafter  the  conservator  paid  over  said  rent 
to  her  executor.  On  May  5,  1915,  the  reversioner  filed 
a  claim  against  her  estate  in  the  following  language : 

**To  money  had  and  received  for  the  use  of  said 
Corporation  of  Messrs.  Pratt  &  Pratt,  such  money 
having  been  paid  for  the  rent  or  use  and  occupation  of 
real  estate  and  premises  in  Warren  County,  Illinois, 
known  and  described  as  the  North-west  Quarter  (N  W 
1/4)  of 'Section  Nineteen  (19),  Township  Nine  (9) 
North,  Ean^e  Two  (2)  West  of  the  Fourth  (4th) 
Principal  Meridian,  from  May  4,  1914,  to  and  includ- 
ing February  28,  1915,  at  $1,521.00  per  annum. 

$1,250,58." 

The  County  Court  disallowed  the  claim  and  the 
cause  was  appealed  by  the  claimant  to  the  Circuit 
Court,  where  it  was  heard  without  a  jury  and  was  al- 
lowed in  the  sum  of  $1,175.33.  The  term  of  the  lease 
was  one  year  and  Mrs.  Hayes  died  on  the  sixty-fifth 
day,  and  this  allowance  in  the  Circuit  Court  was  for 
three  hundred  days  or  three  hundred  three-hundred- 
sixty-fifths  of  the  rent  agreed  for  that  year.  The 
claim  filed  stated  the  rent  at  more  than  the  true  amount 
but  this  was  immaterial.  The  executor  ^peals  from 
the  judgment  of  the  Circuit  Court. 

If  there  can  be  an  apportionment  of  this  rent  be- 
tween the  life  tenant  and  the  reversioner,  then  the 
judgment  of  the  Circuit  Court  should  be  sustained,  be- 
cause it  is  equitable.  Appellee  relies  upon  the  doctrine 
that  in  tbe  ollowajice  of  clwiis  the  County  Court  ex- 
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ercises  an  equitable  jurisdiction  and  is  governed  by 
equitable  rules,  as  has  been  laid  down  in  many  cases, 
including  Wolf  v.  Beaird,  123  111.  565;  Shepard  v. 
Speer,  140  111.  238;  and  Thomson  v.  Black,  200  111.  465. 
But  it  is  said  in  Donoghue  v.  City  of  Chicago,  57  111. 
235 :  *^It  is  not  in  the  power  of  a  court  of  equity  to  re- 
lieve against  the  force  of  a  statute,  the  meaning  of 
which  is  not  doubtful.^'  The  statute  which  appellant 
claims  to  be  applicable  to  this  case  is  the  Act  of  July  1, 
1897,  as  follows : 

**When  a  tenant  for  life  shall  demise  any  lands  and 
shall  die  on  or  after  the  day  when  any  rent  becomes 
due  and  payable,  his  executors  or  administrators  may 
recover  from  the  undertenant  the  whole  rent  due,  but 
if  any  such  tenant  for  life  shall  die  before  the  day 
when  any  rent  is  to  become  due,  his  executors  or  ad- 
ministrators may  recover  the  proportion  of  rent  which 
accrued  before  his  death,  and  the  remainder-man  shall 
recover  for  the  residue." 

Kurd's  Eev.  St.  1913,  p.  1540;'  1916,  p.  1635  (4  J.  &  A. 
1(7075). 

That  statute  was  passed  after  the  common  law,  re- 
lating to  the  liability  for  rent  of  those  leasing  from  a 
tenant  for  life  who  died  during  the  term  of  the  lease, 
had  been  stated  in  Hoagland  v,  Crum,  113  111.  365.  It 
was  there  held  that  as  the  contract  had  been  broken  by 
the  death  of  the  life  tenant,  the  undertenant  was  not 
liable  to  the  representative  of  the  life  tenant  for  rent 
which  had  not  yet  become  due ;  that  the  lease  did  not 
bind  the  reversioner;  that  the  undertenant  could  quit, 
and  that  the  reversioner  could  put  him  out;  but  that 
if  the  undertenant  remained  with  the  consent  of  the 
reversioner,  the  latter  could  recover  of  the  former  a 
reasonable  satisfaction  for  the  use  of  the  lands  after 
the  determination  of  the  lease  by  the  death  of  the  life 
tenant. 

There  is  one  exception  to  this  rule.  If  the  premises 
are  tillable  lands,  and  the  life  tenant  or  his  subtenant 
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has  put  in  his  crops,  and  the  estate  then  ends  by  the 
death  of  the  Hf  e  tenant,  an  event  the  time  of  which 
could  not  be  foreseen,  the  legal  representatives  of  the 
life  tenant,  or  his  subtenant,  can  thereafter  harvest  the 
crop.  This  is  called  *Hhe  right  to  emblements." 
Keays  v.  Blinn,  234  HI.  121.  The  record  in  this  case 
does  not  show  whether  any  crops  had  been  put  in  be- 
fore the  life  tenant  died.  After  the  proofs  were 
closed,  claimant  sought  to  show  what  the  facts  were  in 
that  respect,  and  the  estate  objected  that  the  doctrine 
of  emblements  was  not  involved.  The  court  permitted 
claimant  to  call  a  witness  on  that  subject  but  he  did 
not  know  the  facts,  and  the  court  declined  to  hold  the 
case  open  for  further  proof  to  be  procured.  Claim- 
ant's counsel  then  stated  that  some  oats  were  in,  but 
no  com.  This  was  not  evidence,  and  was  not  admitted 
by  the  other  side,  and  did  not  become  a  stipulation. 
We  cannot  know  what  crops  the  subtenant  put  in  nor 
whether  they  were  in  on  May  4th,  when  the  life  tenant 
died.  In  this  state  of  the  record  we  treat  the  case  as 
if  the  right  to  emblements  was  riot  involved. 

The  main  object  of  the  statute,  we  think,  was  to  pre- 
vent the  undertenant  from  escaping  liability  for  rent 
where  the  life  tenant  dies  before  the  lease  expired  by 
its  terms.  The  statute  provides  that  whatever  rent  is 
due  when  the  life  tenant  dies  may  be  recovered  from 
the  undertenant  in  an  action  by  the  executor  or  admin- 
istrator of  the  life  tenant ;  but  if  any  such  rent  is  not 
due  when  the  life  tenant  dies,  the  executor  or  adminis- 
trator of  the  life  tenant  may  recover  from  the  under- 
tenant the  proportion  of  the  rent  which  accrued  before 
the  life  tenant  died,  and  the  remainderman  may  re- 
cover for  the  residue.  The  thing  specially  sought  was  to 
make  the  undertenant  liable  to  some  one  for  each  part  of 
the  rent,  and  to  prevent  his  escaping  liability,  as  he 
could  do  at  copimon  law  and  under  Hoagland  v.  Crum, 
supra.  It  sought  to  provide  who  should  bring  the  ac- 
tiou.  If  any  rent  was  due  when  the  life  tenant  died,  the 
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suit  for  the  sum  so  due  could  be  maintained  by  his  rep- 
resentatives ;  if  any  rent  was  not  yet  due  when  the  life 
tenant  died,  the  representative  of  the  life  tenant  could 
maintain  an  action  for  the  part  of  the  rent  which  ac- 
crued before  the  life  tenant  died,  and  the  reversioner 
could  maintain  an  action  against  the  undertenant  for 
the  part  which  accrued  after  the  life  tenant  died.  It 
was  not  the  main  purpose  of  the  statute  to  determine 
how  the  rent  should  be  divided  between  the  represen- 
tative of  the  life  tenant  and  the  reversioner.  The 
statute  provided  for  an  apportionment  between  the 
two  if  the  rent  was  not  due  when  the  reversion  took  ef- 
fect, but  left  that  already  due  by  the  lease  to  be  sued 
for  by  the  representative  of  the  one  to  whom  it  was 
payable  by  the  terms  of  the  lease.  The  position  of 
appellant  is,  in  effect,  that  if  the  rent  had  fallen  due 
on  September  30th  and  the  life  tenant  had  died  on  Oc- 
tober 1st,  the  representative  of  the  life  tenant  could 
collect  and  keep  all  the  rent  for  the  entire  year;  but 
if  the  life  tenant  died  October  1st,  and  the  rent  was  due 
October  2nd,  then  the  representative  of  the  life  tenant 
could  recover  and  keep  the  rent  for  seven  months  and 
the  reversioner  for  five  months.  We  cannot  impute  to 
the  Legislature  so  unreasonable  an  intention.  An  ap- 
portionment having  been  provided  for  by  this  statute, 
we  think  the  reasonable  import  thereof,  though  not 
expressly  so  stated,  is  that  all  the  rent  should  be  so 
divided.  The  statute  does  not  intend  to  compel  the 
reversioner  to  permit  the  undertenant  to  remain.  If 
that  could  be  so  compelled  under  a  lease  for  one  year, 
it  could  be  so  enforced  under  a  lease  for  five  or  ten 
years.  The  statute  does  not  intend  to  permit  the  life 
tenant  to  make  a  contract  enforceable  against  the  re- 
versioner after  the  death  of  the  life  tenant.  As  to  the 
rent  accruing  after  the  death  of  the  life  tenant  (leav- 
ing out  of  consideration  the  right  to  emblements),  it 
depends  upon  the  consent  of  the  reversioner  to  permit 
th^  undertenant  to  occupy  until  the  ezpiratioi^  of  th^ 
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lease.  If  he  so  consents,  and  thereby  ratifies  the  lease 
to  the  end  of  the  term,  the  implied  consideration  there- 
for is  the  rent  earned  during  the  rest  of  the  time. 
Here  the  remainderman  practically  ratified  the  le^se 
for  the  rest  of  the  rental  year.  The  meaning  of  the 
accruing  of  rent,  as  distinguished  from  the  date  when 
it  is  payable  by  the  terms  of  the  contract,  is  well  ex- 
plained in  Noble  v.  Tyler,  61  Ohio  St.  432.  The  prin- 
ciple of  apportionment  is  established  by  the  statute. 
The  portion  of  the  rent  which  accrued,  that  is,  was 
earned,  after  the  life  tenancy  expired,  equitably  be- 
longs to  the  reversioner.  It  is  in  the  hands  of  the  ex- 
ecutor of  the  life  tenant.  It  does  not  equitably  belong 
to  him  or  to  the  estate.  In  equity  and  good  conscience 
the  executor  should  pay  it  to  the  reversioner.  A  year 
is  three  hundred  and  sixty-five  days.  The  life  tenant 
was  entitled  to  the  rent  for  sixty-five  days.  The  re- 
mainderman was  entitled  to  the  rent  for  three  hundred 
days.  That  method  of  apportionment  under  the  stat- 
ute was  approved  in  Wilson  v.  Hagey,  251  HI.  452. 
The  Circuit  Court  made  a  like  apportionment  here. 
The  case  may  be  stated  in  another  way.  If  the  rever- 
sioner had  sued  the  undertenants  for  the  use  of  this 
farm,  it  could  have  recovered  from  them  the  reason- 
able value  of  the  use  and  occupation  of  the  farm  for 
the  period  from  the  death  of  the  life  tenant  to  the  end 
of  the  rental  year,  that  is,  for  its  use  and  occupation 
for  three  hundred  days,  under  Hoagland  v.  Crum, 
supra.  There  is  no  evidence  that  such  reasonable 
value  would  be  anything  less  than  three  hundred  three- 
hundred-sixty-fifths  of  what  the  undertenants  paid  for 
the  year.  That  fraction  of  $1,430  is  $1,175.33,  and  the 
reversioner  could  have  recovered  that  sum  from  the 
undertenants.  If  the  undertenants  had  been  compelled 
to  pay  that  sum,  they  could  have  recovered  it  from 
the  representative  of  the  life  tenant,  because,  to  that 
extent  at  least,  they  failed  to  receive  what  the  conser- 
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vator  of  the  life  tenant  contracted  to  give  them,  and 
the  executor  has  the  money  which  they  paid  the  con- 
servator for  the  rental  for  that  period.  Td  permit  the 
reversioner  to  recover  that  sum  from  the  executor  of 
the  life  tenant  avoids  circuity  of  action.  The  judg- 
ment is  affirmed. 

Affirmed. 


Daniel  W.  Zehr,  Defendant  in  Error,  y.  Beuben  F. 

Zehr,  Flaintiflr  in  Error. 

Gen.  No.  6,261. 

1.  Ck)]iFOEAT[ONB,  {  208* — When  evidence  sufflcient  to  9ustain  ver- 
dict in  action  by  third  person  against  stockholders.  Evidence  held 
to  warrant  the  amount  of  the  verdict  and  the  finding  that  plaintiff 
had  a  just  demand  against  the  corporation  in  which  the  defend- 
ants were  shown  to  be  the  sole  stockholders  for  such  amount  aad 
Judgment,  in  an  action  against  several  defendants  sued  Jointly  as 
partners. 

2.  CoBPOBATioNS — whot  are  powers  as  to  engaging  in  brokerage 
business.  Under  section  1  of  the  Ck>rporation  Act  as  originally  en- 
acted and  as  amended  In  1915  (Cal.  111.  St  Supp.  1916,  1  2418),  an 
Illinois  corporation  could  not  engage  in  real  estate  brokerage  busi- 
ness but  could  engage  in  buying  personal  property. 

3.  Pabtnebship,  S  243* — when  plaintiff  must  prove  foint  liability. 
Under  a  declaration  in  assumpsit  alleging  joint  liability  of  the  de- 
fendants as  partners,  the  plaintiff  must  prove  such  liability  even 
without  a  plea  denying  it 

4.  Paktnebship,  S  243* — when  plaintiff  must  prove  joint  UoMItty 
of  defendants.  Under  a  declaration  alleging  and  a  verified  plea 
denying  Joint  liability  of  several  defendants  as  partners,  such  lia- 
bility must  be  proved  as  to  all  even  though  only  one  of  such  de- 
fendants was  served  and  pleaded. 

6.  Corporations,  S  208* — when  evidence  sufficient  to  show  €9i8t* 
ence  of.  Where  plaintlfC  offered  in  evidence  certain  contracts  be- 
tween himself  and  another  party  referred  to  in  such  contracts  as 
"Incorporated/'  held  that  this  was  sufficient  evidence  against  plain- 
tiff that  such  other  party  was  a  corporation. 


•See  nUnols  Notes  Digest,  Vols.  XI  to  XV,  and  CrnnnlatlYo  Qoartorlj, 
iioplt  Mid  lection  number. 
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6.  GoBPOBATioNS,  {  208* — when  plaintiff  must  prove  joint  lior 
hility  of  stockholders.  Where  certain  defendants  were  sued  Jointly 
as  partners  but  were  shown  in  proof  to  have  been  not  partners  but 
sole  stockholders  in  a  corporation,  held  that  it  would  be  necessary 
for  plaintiff  to  show  all  defendants  were  liable  upon  the  claim 
sued  on. 

7.  EviDBNGB,  i  33* — when  presumed  common  law  in  force  in 
foreign  State.  In  the  absence  of  proof  as  to  the  laws  of  another 
State,  it  is  presumed  the  common  law  is  in  force  there. 

8.  CoBPORATioNs — right  at  common  law  to  engage  in  real  estate 
brokerage  'business.  The  common  law  contained  no  restrictions  on  a 
corporation  engac^ing  in  a  real  estate  brokerage  business. 

9.  CoBPOBATioNS,  S  678* — what  is  basis  of  privilege  of  doing  busU 
ness  within  State.  A  foreign  corporation  is  permitted  to  do  busi- 
ness in  the  State  of  Illinois  only  on  the  principle  of  comity. 

10.  CoBPOBATioNs,  S  197* — What  is  liability  of  all  of  stockholders 
for  illegal  acts  of  officers.  There  is  no  statute  or  decision  in  the 
State  of  Illinois  which  makes  all  stockholders  liable  if  the  ot&cers 
of  a  corporation  in  its  name  undertake  an  illegal  act. 

13.  OoBPOBATiONs,  §  197* — whot  law  governs  liability  of  stock- 
holders, A  mere  stockholder  incurs  only  the  liability  which  the 
laws  of  the  State  where  the  corporation  was  organized  places  on 
him. 

12.  GoRPOBATioNs,  {  208* — when  evidence  insufficient  to  show 
joint  liability  of  stockholders.  Evidence  held  to  show  plaintiff  had 
not  established  joint  liability  of  defendants,  in  an  action  against 
several  stockholders  sued  Jointly  as  partners. 

Error  to  the  Circuit  Court  of  Peoria  county;  the  Hon.  Clyde  E. 
Stone,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Reversed  with  finding  of  facts.  Opinion  filed  October  12, 
1916. 

KIbithlet  &  Kbithley,  for  plaintiff  in  error. 

SoHOLES  &  Pbatt  and  Robbbt  N.  McCormick,  for  de- 
fendant in  error. 

Mb.  Justice  DiBEUi  delivered  the  opinion  of  the 
court. 

Daniel  W.  Zehr  brought  this  action  of  assumpsit 
against  Reuben  F.  Zehr,  Christ  Stoller,  John  Zehr  and 

•8«e  nilnots  NotM  DHrett,  Vols.  XI  to  XV»  and  CumulatlTO  Qnartcrly,  tome 
tople  aad  Motloo  number. 
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L.  T.  Hammond,  and  apparently  had  service  only  on 
Reuben  F.  Zehr,  as  he  only  appeared  and  defended,  al- 
though the  summons  and  return  are  not  in  the  record 
before  us,  nor  are  many  of  the  orders  of  court.  That 
the  other  defendants  were  not  served  and  defaulted  is 
only  an  inference  from  the  fact  that  the  verdict  and 
the  judgment,  which  were  for  $6,541,  were  only  against 
Reuben  F.  Zehr.  From  that  judgment  Reuben  F.  Zehr 
prosecutes  this  writ  of  error.  We  "shall  call  the  parties 
.plaintiff  and  defendant,  as  in  the  court  below. 

In  the  declaration,  filed  October  30,  1914,  as  it  ap- 
pears in  the  original  record  before  us,  the  defendants 
were  described  as  ^'co-partners,  doing  business  under 
name  and  style  of  Hammond  &  Zehr. ' '  It  appeared  in 
argument  that  there  were  indorsements  on  said  decla- 
ration and  an  aflSdavit  of  claim  which  were  not  in  the 
record,  and  thereupon,  by  stipulation  and  leave  of 
court,  the  parties  filed  a  supplemental  record  contain- 
ing said  declaration  filed  October  30,  1914,  together 
with  a  copy  of  the  account  sued  on  and  plaintiff's  affi- 
davit of  amount  due  and  a  subsequent  bill  of  particu- 
lars. The .  declaration  as  contained  in  this  supple- 
mental record  contains  no  part  of  the  words  above 
quoted  describing  the  defendants  as  partners.  As  the 
first  plea  was  to  the  declaration  as  amended,  and  an- 
swered its  allegations  of  partnership,  we  infer  that 
the  part  first  above  quoted  by  us  was  added  by  some 
subsequent  amendment,  and  in  this  court  plaintiff 
claims  that  defendants  are  liable  as  partners.  De- 
fendant Reuben  F.  Zehr  filed  two  pleas,  the  first  of 
which  averred  that  there  had  never  been  any  such 
partnership  as  Hammond  &  Zehr  and  that  the  four  de- 
fendants named  never  were  partners,  and  this  plea 
was  duly  verified.  The  second  plea  was  nonassumpsit, 
and  was  verified  by  an  affidavit  of  Reuben  F.  Zehr  that 
his  defense  was  that  plaintiff  never  had  any  such  con- 
tract with  this  defendant  nor  with  all  the  defendants, 
express  or  implied,  as  is  sued  upon  in  this  case,  and 
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that  all  the  dealings  of  plaintiff  with  said  defendant 
and  with  all  the  defendants  had  been  settled  with  plain- 
tiff before  the  commencement  of  the  suit,  and  that  at 
the  time  said  suit  was  begun  defendant  did  not  nor  did 
any  or  all  of  the  defendants  owe  plaintiff  anything. 
This  affidavit  was  made  necessary  by  the  affidavit  of 
plaintiff  to  the  declaration  that  plaintiff's  demand  was 
for  money  loaned  and  goods  sold  and  delivered,  and 
that  there  was  due  to  the  plaintiff  from  the  defend- 
ants, after  allowing  them  all  just  credits,  deductions 
and  set-offs,  $30,000.  The  body  of  the  specific  bill  of 
particulars  was  as  follows: 
'*  (1)  320  acres  of  land  in  Iron  County,  Mis- 
souri, sold  and  delivered $8,000.00 

(2)     MkchiQery   (threshing  machines,  etc., 
water  tanks,  etc.,  corn  sheller,  etc.) 

sold  and  delivered 8,300.00 

*^  (3)     Two  automobiles,  sold  and  delivered  at 

$2,000.00  each 4,000.00 

"  (4)     Money  loaned 107.00 

**  (5)     Expenses  incurred  and  money  paid  out       65.19 

'*  (6)     Money  expended  for  feed 21.65 

''(7)     Commission  on  sale  of  3  sections  of 

land 3,840.00 

*^(8)     Money  paid  in  settlement  of  note  and 

interest    370.00 

**(9)     Increase  in  value  of  farm  in  Grand 

Forks  County,  N.  D 5,280.00 

*^The  date  of  transactions  (1)  and  (2)  is  on  or  about 
April  4th,  1911;  transaction  (3)  occurred  on  or  about 
the  same  date;  transaction  (4)  covered  a  period  from 
on  or  about  October  15th,  1911,  to  January  31st,  1912 ; 
transactions  (5)  and  (6)  and  (7)  extend  over  a  period 
fiTfm  April  4th,  1911,  to  April  4th,  1912;  transaction 
(8)  bears  date  on  or  about  January  15th,  1912. *' 

Under  date  of  April  4th,  three  written  contracts 
were  executed  which  plaintiff  offered  in  evidence  as 
Exhibits  *'A,"  ''B"  and  *'C.''  They  were  admitted 
in  evidence  over  objection.  In  each  of  them  ^'Ham- 
mond &  Zehr  (incorporated)  '*  is  party  of  the  first  part 
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and  Daniel  W.  Zehr  is  party  of  the  second  part  and 
they  are  each  executed  by  the  corporation  by  L.  T. 
Hammond,  as  president,  with  the  corporate  seal  at- 
tached, and  by  Daniel  W.  Zehr.  The  first  paragraph 
of  Exhibit  '*A''  provides  that  the  first  party  employs 
the  second  party  to  find  for  it  purchasers  for  lands  or 
other  property  which  the  first  party  owns  or  has  for 
sale  in  North  Dakota  and  Minnesota,  and  elsewhere, 
and  agrees  to  pay  the  second  party  for  such  services 
$2  per  acre  for  all  land  sold  by  the  first  party  to  pur- 
chasers found  by  the  second  party,  and  a  reasonable 
commission  on  all  property  other  than  lands.  The 
fourth  paragraph  provides  for  paying  to  the  second 
party  his  reasonable  expenses  in  finding  such  pur- 
chasers. The  fifth  paragraph  provides  that  the  first 
party  shall  not  employ  any  other  person  as  its  agent  in 
Peoria  and  that  the  second  party  shall  not  work  for 
any  other  person  offering  for  sale  lands  in  the  loca- 
tion where  the  first  party  is  now  opera,ting  in  North 
Dakota  and  Minnesota.  The  contract  was  limited  to 
one  year  from  date.  Exhibit  *'B'^  is  a  duplicate  of 
Exhibit  *'A.^'  In  Exhibit  **C  the  first  party  agrees 
to  execute  a  contract  for  a  warranty  deed  to  convey 
to  the  second  party  480  acres  of  land  in  the  county  of 
Grand  Forks,  North  Dakota,  known  as  the  McCoulan 
farm,  subject  to  a  mortgage  for  $12,500,  with  interest 
at  six  per  cent,  per  annum,  principal  and  interest  to  be 
payable  at  a  time  satisfactory  to  the  second  party,  and 
that  the  first  party  shall  execute  the  deed  when  certain 
sums  have  been  paid  at  certain  dates,  and  that  at  the 
execution  of  said  contract  the  second  party  is  to  con- 
vey by  warranty  deed  to  the  first  party  certain  lands 
described,  amounting  to  160  acres,  in  Iron  county,  Mis- 
souri, subject  to  a  mortgage  for  $1,600;  which  the  first 
party  assumes  and  agrees  to  pay,  and  subject  to  cer- 
tain taxes;  and  it  also  provides  for  merchantable  ab- 
stracts to  be  furnished  by  the  respective  paides.    It 
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also  provides  that  the  second  party  shall  deliver  to  the 
first  party  two  threshing  machine  outfits,  and  two 
water  taris  with  pump,  hose  and  belting,  and  one 
Memphis  com  sheller  and  one  40-horse  power  Glide 
touring  car  (seven  passenger),  subject  to  $800,  which 
the  second  party  owes  on  said  threshing  machine  out- 
fit and  which  the  first  party  agrees  to  pay.  Under 
these  contracts  the  parties  had  various  dealings  under 
which  plaintiff  claims  there  is  due  him  the  several 
items  specified  in  the  bill  of  particulars,  the  total  of 
which  items  amounts  to  $29,983.84.  The  evidence  of- 
fered by  plaintiff  tended  to  establish  his  right  to  re- 
cover substantially  said  sums  from  some  one.  De- 
fendant introduced  evidence  tending  to  contradict 
some  of  plaintiff's  claims.  Plaintiff's  actual  dealings 
were  mostly  with  Eeuben  F.  Zehr,  who  was  the  vice 
president  of  the  corporation,  **  Hammond  &  Zehr  (in- 
corporated)" and  with  L.  T.  Hammond,  who  was  its 
president.  There  is  proof  that  the  four  defendants 
were  together  at  one  time  in  Peoria,  and  that  Reuben 
F.  Zehr  introduced  the  other  three  as  his  partners,  but 
this  is  denied  by  proof  introduced  by  defendant.  Two 
of  the  defendants,  not  served,  lived  in  Indiana.  De- 
fendants' proof  makes  it  entirely  clear  that  no  part- 
nership in  the  ordinary  sense  was  ever  entered  into  by 
the  four  defendants,  and  that  if  any  of  them  used  the 
term  ''partners"  it  was  in  a  loose  sense,  without  dis- 
tinguishing between  a  partnership  and  a  corporation. 
The  proof  warranted  the  jury  in  finding  that  the  four 
defendants  were  the  sole  stockholders  at  the  time  here 
involved,  although  one  witness  named  still  another 
party  as  a  stockholder  in  the  corporation.  Plaintiff's 
claim  that  defendants  are  liable  as  partners  is  not 
based  upon  any  proof  that  any  partnership  was  ever 
actually  formed  between  the  four,  but  upon  the  claim 
that  the  corporation,  Hammond  &  Zehr,  could  not  le- 
gally transact  business  relating  to  real  estate  broker- 
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age  in  the  State  of  Illinois,  and  that  as  these  contracts 
made  by  the  corporation  were  illegal,  the  stockholders 
are  liable  as  partners  and  each  partner  is  bound  by 
the  acts  of  the  other  partners. 

Section  1  of  the  Corporation  Act  (Cal.  HI.  St.  Supp. 
1916,  ^  2418),  authorizes  corporations  for  any  lawful 
purpose  with  certain  exceptions,  one  of  which  is  *  *  real 
estate  brokerage.''  In  Hurd's  Statutes,  now  before 
us,  a  comma  is  placed  between  the  words,  '*real  es- 
tate'' and  the  word,  ^'brokerage,"  but  in  the  original 
session  laws  when  this  section  was  adopted  in  1872,  as 
it  was  in  force  when  these  contracts  were  made  and 
these  transactions  were  had,  the  comma  was  not  there, 
nor  is  it  in  the  session  laws  of  1915,  when  this  section 
was  amended.  An  Illinois  corporation,  therefore, 
could  not  engage  in  the  business  of  real  estate  bro- 
kerage, but  it  could  engage  in  buying  the  personal 
property  described  in  Exhibit  *'C"  and  in  the  bill  of 
particulars.  Defendant  produced  testimony  that  this 
personal  property,  although  received  by  the  defend- 
ants, who  were  actively  engaged  in  carrying  out  the 
business,  was  only  received  for  plaintiff  and  was  not 
accepted  on  the  contract.  One  or  two  of  the  defendants 
caused  the  automobile  in  question  and  another  auto- 
mobile put  with  it  to  be  overhauled  at  an  expense  of 
$350  and  to  be  shipped  to  another  defendant  in  the 
State  of  Indiana.  They  paid  the  money  which,  under 
the  contract,  was  assumed  by  the  first  party,  with 
added  interest.  The  defendants  claimed  that  this  prop- 
erty was  never  accepted  and  that  they  afterwards  sold 
it  in  Indiana  to  recoup  themselves  for  the  expenses 
that  they  had  been  to  and  the  moneys  they  had  paid 
out.  There  were  also  some  horses  which  passed  into 
the  hands  of  some  of  the  defendants.  Defendant 
claimed  a  settlement  and  somebody  did  write  at  the 
foot  of  Exhibit  **A"  these  words:  ''This  contract  is 
settled  and  cancelled  by  mutual  agreement. '*    Plain- 
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tiflf  testified  that  he  did  not  know  that  said  indorse- 
ment had  ever  been  made  thereon.  He  admitted  that 
he  did  deliver  the  contracts  to  the  defendant  or  his  at- 
torney, but  claimed  it  was  not  as  a  settlement,  but  for 
another  purpose.  As  to  these  conflicting  contentions 
we  think  it  sufficient  to  say,  without  discussing  the  evi- 
dence, that  we  are  of  opinion  that  the  evidence  war- 
ranted the  amount  of  the  verdict,  and  that  plaintiff  had 
a  just  demand  against  the  corporation  for  the  amount 
of  the  verdict  and  judgment 

Plaintiff  alleged  in  his  declaration,  which  was  in  as- 
sumpsit, the  joint  liability  of  the  four  defendants. 
Even  without  a  plea  denying  the  joint  liability,  it  was 
necessary  for  him  to  prove  that  joint,  liability  as  to  all 
the  defendants.  United  Workmen  v.  Zuhlke,  129  HI. 
298.  When,  as  here,  the  joint  liability  is  denied  by  a 
plea  properly  verified,  then  for  that  additional  reason 
the  joint  liability  must  be  proved  as  to  all,  and  that 
is  true  even  if  only  one  of  several  defendants  is  served 
and  pleads.  Griffith  v.  Furry,  30  111.  251 ;  Yociim  v.  Ben- 
son, 45  111.  435 ;  M.  W.  Powell  Co.  v.  Finn,  198  111.  567. 
Section  54  of  the  present  Practice  Act  ( J.  &  A.  T[  8591) 
on  this  subject  is  the  satoe  as  section  35  of  the  Practice 
Act  discussed  in  the  decisions  above  cited.  The  execu- 
tion by  plaintiff  of  Exhibits  *'A,"  *'B''  and  **C,'^  in 
which  the  other  party  to  the  contract  was  called  a  cor- 
poration, was  sufficient  evidence  against  plaintiff  that 
the  first  party  to  siaid  contracts  was  a  corporatioiL 
West  Side  Auction  House  Co,  v.  Connecticut  Mut.  Life 
Ins.  Co.,  186  111.  156.  Therefore,  as  the  proof  does  not 
disclose  any  intentional  partnership  between  the  four 
defendants,  but  only  that  they  were  stockholders  in 
Hammond  &  Zehr,  incorporated,  it  was  necessary  for 
plaintiff  to  show  that  all  the  stockholders  are  liable 
under  the  facts  in  this  case.  Section  8  of  the  Corpora- 
tion Act  (J.  &  A.  ^  2425),  makes  stockholders  liable 
for  unpaid  stock  under  certain  circumstances,  but  there 
is  no  proof  that  there  was  any  unpaid  stock  here.    Sec- 
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tions  16  and  19  (J.  &  A.  ^f^  2433,  2436),  make  the  officers 
and  directors  of  a  corporation  liable  under  certain  cir- 
cumstances, but  those  circumstances  are  not  shown 
here,  nor  is  it  shown  that  all  the  defendants  were  offi- 
cers or  directors.  Section  18  (J.  &  A.  1[  2435)  makes 
the  stockholders  liable  under  certain  circumstances, 
but  there  is  no  proof  here  to  bring  these  stockholders 
within  that  section.  Our  attention  is  not  called  to  any 
other  statutory  provision  making  stockholders  liable. 
There  is  no  direct  proof  under  the  laws  of  what  State 
this  corporation  was  organized.  It  is  proved  that  its 
corporate  seal  was  in  Indiana  and  that  it  had  an  at- 
torney in  Indiana,  and  counsel  for  both  sides  seem  to 
assume  that  it  4s  an  Indiana  corporation.  At  common 
law  there  was  no  such  restriction  as  in  this  State  for- 
bidding corporations  to  be  engaged  in  real  estate  bro- 
kerage. In  the  absence  of  any  proof  as  to  the  laws  of 
Indiana,  Minnesota,  North  Dakota  and  Missouri,  we 
must  presume  that  the  common  law  is  in  force  there. 
Dalton  V.  Taliaferro,  101  111.  App.  592 ;  County  of  Jo 
Daviess  v.  Staples,  108  111.  App.  539.  Plaintiff  argues 
this  cause  as  if  this  corporation  was  organized  to  do 
a  real  estate  brokerage  business,  but  there  is  no  proof 
in  this  record  what  its  corporate  powers  were.  A  wit- 
ness did  call  it  the  **  Hammond  &  Zehr  Land  Com- 
pany,*' but  that  was  not  its  corporate  name  nor  was 
there  proof  from  which  the  court  could  draw  an  infer- 
ence as  to  the  purpose  for  which  the  corporation  was 
organized.  We  regard  it  as  really  inunaterial  in  what 
State  it  was  organized,  for  as  the  law  of  this  State 
does  not  permit  a  corporation  organized  under  its  law 
to  do  a  real  estate  brokerage  business,  no  foreign  cor- 
poration could  lawfully  do  such  a  business  in  this 
State.  A  foreign  corporation  is  permitted  to  do  busi- 
ness in  this  State  only  on  the  principle  of  comity.  Car- 
roll  V.  City  of  East  St.  Louis,  67  111.  568.  In' Illinois 
a  corporation  organized  for  the  sole  purpose  of  buying 
and  selling  real  estate  is  unlawful  and  such  a  corpora- 
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tion  cannot  exercise  its  powers  in  Illinois,  even  thongh 
it  is  organized  under  the  laws  of  another  State. 
Walker  v.  Taylor,  252  111.  424.  For  various  applicar 
tions  and  illustrations  of  this  principle,  see  Dunbar  v. 
American  Telephone  <&  Telegraph  Co.,  238  111.  456 ;  Im- 
perial Building  Co.  v.  Chicago  Open  Board  of  Trade, 
238  111.  100;  People  v.  Shedd^  2il  HI.  155;  Alpena  Port- 
land  Cement  Co.  v.  Jenkins  d  Reynolds  Co.,  244  111. 
354;  Africani  Home  Purchase  <&  Loan  Ass^n  v.  CarroU, 
267  HI.  380.  It  was  the  intention  of  the  parties  to  this 
contract  that  plaintiff,  who  lived  in  the  vicinity  of 
Peoria,  should  seek  to  interest  parties  in  and  about 
Peoria  in  the  purchase  of  lands  in  Minnesota,  North 
Dakota  and  elsewhere,  and  before  the  transactions 
were  completed  there  were  also  dealings  in  real  estate 
in  Illinois.  So  far  as  the  real  estate  transactions  were 
to  be  conducted  in  Illinois,  they  were  beyond  the  power 
of  the  corporation  to  transact,  and  the  illegal  part 
seems  to  have  been  inextricablv  combined  with  the 
transactions  in  Minnesota  and  North  Dakota  and  Mis- 
Bouri,  and  it  may  be  that  the  entire  dealings  were 
thereby  rendered  illegal.  We  are  not  aware  of  any 
statute  or  decision  in  this  State  making  all  the  stock- 
holders liable  if  the  officers  of  the  corporation  in  the 
name  of  the  corporation  undertake  an  illegal  act. 
Plaintiff  relies  upon  Wing  v.  Slater,  19  E.  I.  597,  33 
L.  R.  A.  566,  as  so  holding,  but  that  case  was  under  a 
statute  making  the  stockholders  of  a  company  jointly 
and  severally  liable  for  its  debts  if  the  directors  failed 
to  file  a  certain  certificate  by  a  certain  annual  date,  and 
even  there  the  stockholders  were  relieved  of  liability. 
Thei:e  are  several  other  States  whose  decisions  are 
there  referred  to,  making  stockholders  personally  li- 
able for  debts  of  the  corporation,  but  none  of  them 
seem  to  be  in  point  here.  It  is  stated  in  10  Cyc.  652 
and  676,  that  where  a  corporation  engages  in  a  busi- 
ness which  is  prohibited  by  law  or  public  policy,  its 
members  become  liable  as  partners,  but  we  are  of 
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opinion  that  that  is  too  strong  a  statement  of  the  law 
so  far  as  appears  ttom.  authorities  within  our  readu 
In  Hawes  v.  Anglo-Saxon  Petroleum  Co.,  101  Mass. 
385,  the  stockholders  were  held  liable  for  debts  in- 
curred before  the  capital  was  fully  paid  in,  but  that 
was  under  a  statute  providing  that  in  such  case  each 
stockholder  should  be  liable  but  not  beyond  the  par 
value  of  his  stock ;  and  that  case  was  in  equity.  Same 
V.  Same,  111  Mass.  200,  was  another  stage  of  the  same 
case.  First  Nat.  Bank  v.  Almy,  117  Mass.  476,  was  a 
suit  at  law  on  a  note  given  by  a  corporation  in  its  busi- 
ness, which  business  it  was  not  yet  entitled  to  transact 
because  its  capital  stock  had  not  all  been  subscribed 
and  paid  in.  It  was  held  that  the  stockholders  could 
only  be  held  liable  in  equity  after  a  judgment  against 
the  corporation,  and  the  court  there- said:  **Even  if 
the  organization  of  the  corporation  had  been  defective, 
there  would  have  been  great  difficulty  in  holding  the 
associates  to  the  liability  of  co-partners  which  they 
never  intended  to  assume. ' '  In  Empire  Mills  v.  Alston 
Grocery  Co.  (Tex.  App.),  12  L.  R.  A.  366,  stockholders 
were  held  liable  as  partners,  but  in  that  case  the  cor- 
poration had  been  organized  in  Iowa  for  the  sole  pur- 
pose of  carrying  on  a  business  in  Texas  for  which  the 
laws  of  Texas  did  not  permit  a  corporation  to  be  or- 
ganized, so  that  the  corporation  was  conducting  a  whol- 
ly illegal  business.  In  the  present  case,  at  least  one  of 
these  defendants  had  practically  no  part  in  the  trans- 
actions here  involved  and  apparently  had  no  knowl- 
edge that  any  such  contracts  were  made.  If  every 
stockholder  is  liable  for  the  performance  of  a  contract 
entered  into  in  the  corporate  name  by  the  officers  of  the 
corporation  where  the  contract  was  beyond  the  cor- 
porate powers,  then  stockholders  who  are  in  the  minori- 
ty, who  did  not  elect  the  directors,  who  hafl  no  knowl- 
edge that  they  had  performed  an  illegal  act  or  entered 
into  an  illegal  contract,  are  bound.  It  seems  to  us  that 
this  is  a  responsibility  that  we  ought  not  to  fix  upon  a 
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mere  stockholder  when  there  is  no  statute  providing 
therefor.  It  seems  to  us  that  a  mere  stockholder  in- 
curs the  liability,  and  only  the  liability,  which  is 
placed  upon  stockholders  by  the  laws  of  the  State 
where  the  corporation  is  organized.  Baker  v.  Backup* 
Adm'r,  32  111.  79.  If  this  corporation  had  been  or- 
ganized in  Illinois  for  the  sole  purpose  of  real  estate 
brokerage,  or  if  it  had  been  organized  under  the  laws 
of  the  State  of  Indiana  for  any  purpose  which  was 
wholly  forbidden  by  the  laws  of  that  State,  so  that  it 
was  organized  to  do  only  a  business  which  was  illegal, 
then  every  person  who  subscribed  for  a  share  of  stock 
in  that  corporation  would  be  charged  with  notice  that 
it  was  organized  to  do  only  an  illegal  business;  and 
under  such  circumstances  it  may  very  well  be  that  the 
principle  stated  in  10  Cyc.  would  be  applicable,  but  if 
the  plaintiff  here  relied  upon  any  such  ground  for 
holding  the  defendants  liable  merely  as  stockholders, 
the  burden  was  on  the  plaintiff  to  prove  that  the  cor- 
poration was  organized  solely  for  an  illegal  purpose. 
That  proof  is  entirely  wanting.  In  whatever  State 
this  corporation  was  organized,  we  must  assume,  in  the 
absence  of  proof,  that  it  was  organized  for  some  law- 
ful purpose,  and  we  are  unable  to  hold  that  if  such^a 
corporation  engages  in  one  or  two  illegal  contracts,  the 
owner  of  a  single  share  of  stock  would  become  liable 
as  a  partner  for  all  the  debts  incurred  under  such 
contract  or  contracts,  even  where,  as  here,  it  amounts 
to  nearly  $30,000.  We  are  therefore  of  the  opinion 
that  the  evidence  in  this  case  does  not  fix  the  liability 
upon  all  of  the  defendants,  and  that  therefore  plain- 
tiff cannot  recover  under  this  declaration  against  the 
one  stockholder  who  was  served  and  appeared.  If  he 
fi^lone  had  been  sued  and  his  liability  had  been  placed 
upon  his  violation  of  his  duty  as  an  oflScer  and  a  di- 
rector, a  different  question  would  be  presented  which 
we  do  not  here  decide. 
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The  declaration  contains  only  the  common  counts. 
Defendant  has  raised  the  serious  question  whether  a 
recovery  could  be  had  against  stockholders  in  such  a 
case  upon  the  common  counts,  but  owing  to  our  other 
conclusions  above  stated,  we  have  not  thought  it  neces- 
sary to  discuss  that  question. 

As  our  conclusion  appears  to  be  decisive  against 
plaintiff  we  do  not  remand  the  case.  If,  however, 
plaintiff  desires  to  retry  the  case  in  the  expectation  of 
being  able  to  overcome  our  view  of  the  facts  by  fur- 
ther, proofs,  he  may  make  an  application  to  that  effect 
to  this  court  during  this  term  and  it  mil  be  duly  con- 
sidered. 

For  the  reasons  above  stated  the  judgment  is  re- 
versed. 

Reversed  tuith  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgmenL 

We  find  from  the  evidence  that  plaintiff  has  not  es- 
tablished the  joint  liability  of  the  four  defendants 
named  in  the  declaration  and  has  not  established  a 
partnership  between  the  four  defendants  and  therefore 
he  cannot  have  a  judgment  against  the  one  defendant 
who  appeared  and  pleaded. 
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Kae  Kalman,  Administratrix,  Plaintiff  in  Error^  t. 
Max  Cohen  et  al.,  Defendants  in  Error. 

Gen.  No.  6,255. 

1.  Negligence,  |  19* — what  constitutes  an  attractive  nuisance. 
To  bring  a  case  within  the  attractive  nuisance  doctrine,  the  dan- 
gerous thing  must  be  so  located  as  to  attract  children  from  the 
street*  or  some  public  or  other  place  where  they  may  be  expected 
to  be,  and  an  owner  would  not  be  liable  if  he  maintained  some- 
thing for  his  own  use  which  might  be  dangerous  but  would  only 
be  found  by  children  going  on  his  premises  as  trespassers. 

2.  Neglioence,  §  125* — when  declarati<^  insufficiently  alleges 
existence  of  attractive  nuisance.  Where  the  declaration  alleged  the 
defendants  possessed  a  building  in  which  they  stored  old  rags, 
saturated  with  grease,  and  old  papers,  with  open  doors;  that  the 
contents  were  attractive  to  children;  that  they,  with  defendants' 
knowledge,  were  accustomed  to  play  among  such  contents;  that 
plaintiff's  intestate  was  a  child  six  years  old  and  was  killed  while 
playing  in  such  building  by  a  fire  starting  therein  from  a  locomo- 
tive engine  or  blast  furnace  in  the  vicinity,  held  that  there  was 
nothing  dangerous  to  children  about  such  contents  of  the  building 
and  no  liability  to  inj^ry  from  children  playing  with  such  contents, 
and  demurrer  to  the  declaration  was  properly  sustained. 

Error  to  the  Circuit  Court  of  Warren  county;  the  Hon.  Robert 
J.  Gbieb,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    Afdrmed.    Opinion  filed  October  12,  1916. 

C.  M.  HtTBY  and  Hanlby  &  Cox,  for  plaintiff  in  error. 
Saffobd  &  Graham,  for  defendants  in  error. 

Mr.  Jubtiob  Dibell  delivered  the  opinion  of  the 
court. 

Mae  Kalman,  administratrix,  sued  Cohen  Brothers 
for  causing  the  death  of  Sol  Kalman,  her  intestate.  A 
demurrer  to  an  amended  declaration  of  nine  counts 
was  sustained,  plaintiff  abided  by  her  declaration,  and 
defendants  had  judgment  in  bar,  from  which  plaintiff 
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prosecutes  this  writ  of  error.  Each  count  charged 
sufficiently  that  defendants  possessed  a  building  in  the 
City  of  Monmouth  in  which  they  had  stored  old  rags 
saturated  with  grease,  and  old  papers ;  that  the  doors 
of  the  building  were  open;  that  its  contents  were  at- 
tractive to  children  of  tender  years ;  that  such  children 
were  with  the  knowledge  of  defendants  accustomed  to 
enter  said  building  and  to  play  among  said  papers  and 
rags;  that  said  child  was  only  six  years  old  and  was 
attracted  to  said  building  by  said  contents;  and  that 
while  playing  there,  said  rags  and  paper  caught  fire 
and  he  was  burnt  and  thereby  lost  his  life.  Some 
counts  averred  that  he  was  £oo  young  to  exercise  any 
care  for  his  own  safety  and  others  that  he  exercised 
such  care  as  a  child  of  that  age  would  exercise. 

Some  allegations  are  clearly  insufficient.  One  count 
charged  that  the  fire  was  caused  by  spontaneous  com- 
bustion (Jf  said  rags  and  paper,  without  any  fact  being 
averred  which  should  charge  defendants  with  a  knowl- 
edge that  it  might  be  so  ignited.  Another  count 
charged  that  the  fire  was  caused  by  accident,  without 
stating  any  fact  to  charge  defendants  with  notice  that 
a  fire  might  be  so  caused.  Several  counts  set  up  an 
ordinance  of  the  City  of  Monmouth  requiring  dealers 
in  old  iron,  rags  and  paper  to  take  out  licenses  as  junk 
dealers  and  averred  that  defendants  had  not  taken  out 
such  a  license.  The  ordinance  was  not  intended  for 
protection  against  fire  and  no  fact  is  alleged  tending 
to  show  that  this  fire  was  caused  l^y  the  lack  of  a  li- 
cense. One  count  charged  that  west  of  the  building 
were  old  iron  and  junk  which  made  it  difficult  to  get 
to  the  building  from  a  certain  street  and  prevented 
people  from,  reaching  the  building,  on  the  west  when 
the  fire  occurred.  These  allegations  contained  nothing 
to  charge  defendants  with  liability  for  the  death  of 
this  child.  One  count  implies  that  the  father  of  the 
child  owned  the  building.  It  either  must  be  under- 
stood from  that  count  that  defendants  were  lawfully 
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occupying  the  building  or  else  that  it  was  the  duty  of 
the  father  to  keep  the  doors  closed.  With  these 
charges  ignored,  there  still  remain  counts  which  con- 
tain a  part  of  the  elements  required  by  the  law,  as  laid 
down  in  what  are  known  as  the  *  turntable"  cases,  and 
it  must  be  conceded  that  the  decisions  in  this  State  are 
very  liberal  to  children  injured  because  of  attractive 
nuisances.  Two  elements,  however,  required  in  Mc- 
Dermott  v.  Burke,  256  HI.  401,  are  omitted  from  this 
declaration.  It  is  there  held  that  the  dangerous  thing 
must  be  so  located  as  to  attract  children  from  the 
street  or  from  some  public  or  other  place  where  they 
may  be  expected  to  be,  and  that  an  owner  would  not  be 
liable  if  he  maintained  something  for  his  own  use 
which  might  be  dangerous  but  which  would  only  be 
found  by  children  going  upon  his  premises  as  trespas- 
sers. No  allegation  in  this  declaration  shows  deceased 
attracted  into  this  building  from  the  street  or  from  the 
premises  where  his-  parents  lived  in  front  of  this  build- 
ing. It  is  also  there  held  that  it  is  essential  to  liability 
in  such  a  case  that  the  attractive  thing  or  something 
inseparably  connected  with  it  must  be  the  proximate 
cause  of  the  injury.  Here  the  cause  of  the  injury  al- 
leged in  all  the  counts  in  which  defendants  might 
otherwise  be  liable  was  a  spark  from  a  locomotive  en- 
gine or  from  a  blast  furnace  ia  the  neighborhood. 
There  was  nothing  dangerous  to  children  about  the 
old  rags  nor.  the  old  papers  and  nothing  is  charged 
that  would  make  a  child  liable  to  injury  by  playing 
with  the  contents  of  the  building.  In  this  respect  this 
case  is  wholly  different  from  the  '^Humtable''  cases. 
Probably  every  bam  in  the  country  contains  things  at- 
tractive to  children,  but  it  does  not  follow  therefrom 
that  the  owner  is  obliged  to  keep  its  doors  closed  or 
barricaded  under  the  penalty  of  being  liable  if  a  ten- 
der child  is  injured  .therein.  We  are  of  opinion  that 
the  demurrer  was  properly  sustained. 
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The  judgment  erroneously  awarded  execution 
against  the  administratrix,  but  that  error  is  not  ar- 
gued nor  assigned  for  error  and  it  is  therefore  waived 

The  judgment  is  affirmed. 

Affirmed. 


Alfred  M.  Swengel,  Administrator,  Appellee,  t.  Illinois 
Third  Yein  Coal  Company,  Appellant. 

Gen.  No.  6,264. 

1.  Mines  and  minerals,  |  92* — v)hat  is  imufficient  refuge  place. 
Under  section  21  (b)  of  the  Act  of  April  18,  1899,  as  to  mines 
and  miners  (J.  &  A.  H  7489),  requiring  places  of  refuge  two  and 
one-half  feet  deep  In  side  walls  or  a  clear  space  two  and  one-half 
feet  wide  between  the  car  and  the  rib,  a  clear  space  on  one  side 
only  of  a  passageway  is  sufficient,  but  a  clear  space  of  two  and 
one-half  feet  between  tracks,  both  of  which  were  being  used,  is 
not  a  compliance  with  the  act  where  such  space  is  accustomed  to 
be  used  in  travel  by  the  car  mules. 

2.  Death,  §  45* — when  whole  of  coroner's  verdict  is  admissible. 
The  whole  of  a  coroner's  verdict  is  competent  evidence  In  an  action 
to  recover  damages  for  death,  although  containing  a  finding  that 
the  jury  "finds  no  blame"  on  the  defendant  in  the  action. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the  Hon.  Jos 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.     Reversed  and  remanded.     Opinion   filed   October   12,   1916. 

McDoTJGALL,  Chapman  &  Baynb,  for  appellant ;  Mas- 
tin  &  Sherlock,  of  counsel. 

J.  L.  Spaulding  and  J.  L.  Murphy,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 


•Bee  nilnoiH  Notes  Dlfrest,  Vols.  XI  to  XV,  and  Cinnii]|itiY«  Quarterly,  OTne 
topic  and  seotion  number. 
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Qn  April  7,  1907,  Eicardo  Milani  was  killed  in  the 
mine  of  the  Illinois  Third  Vein  Coal  Company  at 
Ladd,  while  he  was  in  the  employ  of  said  company  as  a 
eoal  miner.  His  administrator  brought  a  suit  against 
said  company  in  the  Circuit  Court  of  Bureau  county  to 
recover  damages  for  the  benefit  of  his  next  of  kin. 
That  case  was  tried  and  a  judgment  for  plaintiff  was 
reversed  by  us  and  the  cause  was  remanded  in  Swen- 
gel  V.  Illinois  Third  Vein  Coal  Co.,  154  HI.  App.  409. 
This  record  does  not  show  what  was  afterwards  done 
with  that  suit,  but  a  special  plea  filed  in  this  case  and 
setting  up  the  former  proceeding  was  withdrawn  and 
is  not  abstracted  nor  relied  upon.  This  suit  was  begun 
by  the  widow  of  Milani  in  supposed  compliance  with 
the  statute  then  existing  and,  upon  a  change  in  that 
legislation,  the  administrator  was  substituted  for  the 
widow  as  plaintiff.  Neither  side  raises  any  question 
because  of  the  pendency  or  result  of  the  former  suit. 
The  case  went  to  a  jury  on  the  first  and  third  counts 
of  the  declaration,  as  amended,  and  the  general  issue. 
Plaintiff  had  a  verdict  and  a  judgment  for  $3,000,  and 
defendant  appeals. 

When  this  accident  occurred,  the  Act  of  April  18, 
1899,  concerning  mines  and  miners,  was  in  force.  Sec- 
tion 21  (b)  was  as  follows  ( J.  &  A.  ![  7489) : 

**0n  all  hauling  roads  or  gangways  on  which  the 
hauling  is  done  by  draft  animals,  or  gangways  where- 
on men  have  to  pass  to  and  from  their  work,  places  of 
refuge  must  be  cut  in  the  side-wall  at  least  two  and  a 
half  feet  deep,  and  not  more  than  twenty  yards  apart ; 
but  such  places  shall  not  be  required  in  entries  from 
which  rooms  are  driven  at  regular  intervals  not  ex- 
ceeding twenty  yards,  and  wherever  there  is  a  clear 
space  of  two  and  one-half  feet  between  the  car  and  the 
rib,  such  space  shall  be  deemed  sufficient  for  the  safe 
passage  of  men.  All  places  of  refuge  must  be  kept 
clear  of  obstructions  and  no  material  shall  be  stored 
nor  be  allowed  to  accumulate  therein.'^ 
The  fiirst  count  charged  a  failure  to  have  such  places  of 
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refuge  where  Milani  was  killed.  The  third  connt  al- 
leged the  failure  to  give  signals  or  warning  of  certain 
dangerous  conditions,  as  required  by  another  part  of 
said  statute.  In  one  place  in  this  count  the  word 
**not*^  is  omitted,  but  it  is  agreed  that  the  case  shall 
be  treated  as  if  it  were  inserted  so  as  to  make  that 
clause  read,  *'not  under  the  direction  of  the  mine  man- 
ager. '  * 

At  the  bottom  of  the  shaft  in  this  mine  two  car 
tracks  go  north  and  two  go  south.  The  shaft  is  double 
and  when  one  cage  is  at  the  bottom  the  other  is  at  the 
top.  At  the  bottom  of  the  shaft  the  place  where  the 
two  tracks  are  north  of  the  shaft  is  called  the  north 
bottom,  and  where  the  south  tracks  are  is  called  the 
south  bottom.  On  the  north  bottom  the  west  track  is 
for  cars  loaded  with  coal  and  ready  to  go  to  the  top, 
and  the  east  track  is  to  receive  empties  that  come 
down.  When  the  west  cage  descends  it  has  on  it  one 
or  two  empties.  Loaded  cars  from  the  north  are 
pushed  on  to  the  west  cage  and  their  force  drives  the 
empty  cars  south.  When  the  east  cage  descends  it 
brings  empty  cars,  and  loaded  cars  from  the  south  bot- 
tom are  pushed  on  to  that  cage  and  this  forces  the  emp- 
ties to  the  north.  The  north  bottom  with  two  tracks 
extends  from  two  hundred  and  fifty  to  three  hundred 
feet  north  from  the  cage  and  then  they  merge  into  one 
track  which  proceeds  out  towards  the  face^of  the  coal, 
and  it  has  many  switches  turning  in  various  directions. 
Several  hundred  men  were  working  in  this  mine  and 
were  taken  down  in  cages  between  6 :30  and  7 :00  a,  m., 
and  no  miners  were  taken  down  after  7 :00  a.  m.  The 
whistle  was  blown  at  7:00  a.  m.  for  the  men  to  go  to 
work.  Most  miners  left  their  tools  in  the  mine.  When 
a  miner  left  his  tools  on  top  they  were  taken  down  in  an 
empty  car  after  the  men  had  all  gone  down,  and  such 
miner  had  to  wait  at  the  shaft  bottom  after  7 :00  o  'clodc 
for  his  tools  to  come.  On  the  morning  in  question  Mil- 
ani's  tools  were  at  the  top  and  he  waited  at  the  bottom 
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for  them,  and  they  came  down  a  few  minutes  after  seven 
in  an  empty  ear,  which  was  put  off  on  the  north  side. 
When  the  work  began  at  7 :00  a.  m.  the  empty  track  on 
the  north  bottom  had  several  empty  cars  on  it,  which 
were  to  be  taken  to  the  face  of  the  mine,  and  it  had 
three  cars  south  of  those  empty  cars  which  had  been 
loaded  with  coal  and  refuse  from  the  sump  during  the 
night.  A  driver  came  with  a  team,  fastened  the  emp- 
ties to  those  three  loaded  cars  and  took  them  all  north 
beyond  the  bottom.  Another  driver,  Cramer,  with  a 
team  of  five  mules,  traveling  tandem,  as  all  teams  in 
the  mine  did,  hitched  on  to  those  three  loaded  cars 
and  went  south  with  them  on  the  west  or  loaded  track. 
The  mules  did  not  travel  between  the  rails  of  that 
track  but  in  the  space  between  the  two  tracks.  As  this 
trip  went  south,  Milani  and  four  other  miners 'were 
-coining  north  in  the  same  space  between  the  two 
tracks,  each  of  them  carrying  a  light.  There  was  a 
light  on  the  head  mule  and  another  on  the  driver's 
cap,  the  proof  in  this  respect  being  different  from 
that  in  the  former  case.  Milani  called  out,  *'A 
team  is  coming,'*  and  turned  to  the  west  towards  the 
loaded  track.  A  man  behind  him  called  out,  **A  trip 
is  coming. ' '  By  *  *  team' '  Milani  apparently  meant  that 
he  supposed  it  was  a  team  of  mules  not  attached  to 
any  car.  If  it  had  been  only  a  team  Milani  would  have 
been  safe  in  turning  to  the  west,  but  after  something 
like  two  mules  had  passed  to  the  east  of  him  he  ap- 
parently discovered  the  cars  and  started  on  the  run 
to  the  south  and  something  knocked  him  down  onto 
the  east  rail  of  the  west  or  loaded  track  and  he  was 
caught,  either  between  the  stationary  cars  and  the 
cars  of  the  trip,  or  by  the  head  car  of  the  trip,  and 
was  killed.  Of  the  other  men,  one  went  to  the  west  to 
a  place  between  the  timbers  next  to  the  rib,  another 
went  to  the  east  over  the  empty  track,  a  third  got  into 
an  empty  car  on  the  empty  track,  and  the  fourth  e§- 
^ped  hy  runjiing  towards  th^  shaft. 
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There  were  no  places  of  refuge  along  this  north  bot- 
tom. The  main  question  is  whether  there  was  the  clear 
space  of  two  and  one-half  feet  required  by  the  statute 
above  quoted.  There  was  not  such  a  space  between  the 
outside  rail  of  either  track  and  the  rib  next  to  it.  The 
gauge  of  each  track  wa«  three  feet  and  two  inches. 
The  space  between  the  two  tracks  was  more  than  two 
and  one-half  feet.  The  coal  cars  did  not  extend  over 
the  rails.  Defendant  contends  that  the  space  between 
the  tracks  was  the  clear  space  required  by  the  statute, 
and  also  that  the  east  track  was  the  clear  space  re- 
qtiired  by  the  statute.  We  must  regard  it  as  settled  by 
Cooh  V.  Big  Muddy -C art ervUle  Min.  Co.,  249  111.  42, 
that  there  need  not  be  a  place  of  refuge  or  a  clear 
space  of  two  and  one-half  feet  wide  on  both  sides  of 
such  a  passageway,  and  that  a  clear  space  on  one  side 
is  sufficient.  That  case  has  some  tendency  to  show 
that  such  a  space  between  the  tracks  can  be  considered 
a  clear  space,  but  upon  careful  consideration  we  think 
it  should  not  be  ^  treated  here.  The  object  of  this 
statute  is  to  enable  a  miner  going  to  or  coming  from 
his  work  in  a  way  where  cars  of  coal  and  empty  cars 
are  hauled  to  be  able  to  protect  himself  from  injury  if 
he  meets  or  is  overtaken  by  cars  being  hauled  on  such 
track.  In  the  ordinary  narrow  passageways  in  a  mine 
the  mules  must  travel  between  the  two  rails  on  which 
the  cars  they  are  hauling  run.  The  proof  appears  to 
show  that  in  this  north  bottom  the  mules  were  accus- 
tomed to  travel  in  the  space  between  the  two  tracks. 
The  only  time  when  the  miner  going  to  or  coming  from 
work  in  a  passageway  needs  to  be  protected  is  when 
a  trip  of  loaded  or  empty  cars  is  approaching  him 
from  the  front  or  coming  up  behind  him.  At  every 
such  time  the  space  between  these  two  tracks  in  this 
north  bottom  is  not  clear  space  and  cannot  be  used 
by  the  traveling  miner  for  that  purpose.  It  is  not 
enough  that  it  is  a  clear  space  when  no  trips  are  going 
in  either  direction.    If  it  had  been  a  custom  of  the 
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mtiles  at  that  bottom  to  travel  between  the  rails  of  the 
track  on  which  the  cars  they  were  hanling  were  trav- 
eling, then  this  space  between  the  two  tracks  might 
fairly  be  considered  a  clear  space,  but  under  the  cir- 
cumstances which  appear  to  be  shown  by  the  evidence 
we  hold  it  was  not.  If  the  east  track  was  entirelv  free 
of  cars,  then  it  was  a  clear  space,  but  the  evidence 
places  that  in  doubt.  When  the  trip  already  spoken  of 
went  north,  it  did  leave  that  east  track  vacant.  When 
Milani's  tools  came  down  a  few  minutes  later  an  empty 
car  was  set  on  this  track.  A  witness  testifies  that 
immediately  after  the  accident  to  Milani  there  were  at 
least  six  empty  cars  standing  upon  that  track.  If  they 
were  anywhere  near  where  this  trip  was  when  Milani 
discovered  it  so  that  that  space  was  occupied,  then  it 
was  not  a  clear  space.  If,  on  the  other  hand,  those 
empties  were  in  fact  not  there  or  were  far  south  of 
Milani,  then  that  east  track  may  have  been  a  clear 
space.  On  that  subject  the  evidence  was  contradictory 
and  the  jury  found  for  plaintiff. 

There  is,  however,  an  error  that  requires  a  reversal. 
A  coroner's  inquest  was  held  upon  the  death  o^  Milani 
and  a  verdict  was  rendered  which  contained,  among 
other  things,  the  following:  ''According  to  the  evi- 
dence the  jury  finds  no  blame  on  said  coal  company,*' 
the  reference  being  to  appellant.  By  the  twenty-eighth 
instruction,  given  for  the  plaintiff,  the  jury  were  told 
that  this  finding  is  in  excess  of  the  duties  and  powers 
of  that'  jury  and  is  not  evidence,  and  has  no  bearing  on 
the  case  and  should  be  absolutely  disregarded.  In  De- 
vine  V.  Brunsivick-Balke-Collender  Co.,  270  111.  504,  a 
coroner's  verdict  was  offered  in  a  death  case,  which 
found  that  the  driver  of  a  truck  of  the  defendant  which 
caused  the  injury  *'was  blameless  for  the  unfortunate 
occurrence."  The  trial  court  admitted  the  entire  ver- 
dict, and  it  was  there  argued  that  the  portion  above 
quoted  was  beyond  the  powers  of  the  coroner's  jury. 
It  was  held  that  the  whole  verdict  was  competent  evi- 
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dence.  Following  that  decision  we  mnst  hold  that  the 
whole  of  the  present  coroner's  verdict  was  competent 
evidence,  and  that  it  was  error  to  give  the  instruction 
just  referred  to.  The  verdict  was  produced  by  the 
man  who  was  coroner  at  the  time  of  the  accident,  and 
it  bore  upon  it  a  file  mark  by  **H.  Fuller,  Clerk.*'  It 
is  argued  by  appellee  that  there  is  nothing  to  show 
that  H.  Fuller  was  the  clerk  of  the  Circuit  Court.  The 
placita  to  the  record  before  us  shows  Henry  Fuller 
clerk,  and  his  name  is  signed  to  the  filing  of  the  docu- 
ments in  the  record.  Appellee  argues  that  the  case  is 
so  clear  for  plaintiff  that  we  should  not  reverse  on  ac- 
count of  this  error.  We  are  of  opinion  that  the  ques- 
tion whether  the  east  track  was  empty  and  therefore 
afforded  a  clear  space  is  doubtful  under  the  evidence, 
and  that  we  cannot  say  how  much  importance  the  jury 
would  have  given  to  this  portion  of  the  coroner's 
verdict  if  it  had  not  been  withdrawn  from  their  con- 
sideration. A  strong  argument  Is  made  against  the 
competency  of  such  evidence.  Its  competency  has  been 
established  by  many  decisions  in  this  State,  and  relief 
therefrom  cannot  now  be  had  in  the  courts. 

Several  other  instructions  are  criticized,  but  we  as- 
sume that  the  suggestions  made  by  counsel  will  cause 
them  to  be  more  carefully  prepared  at  another  trial 
without  our  discussing  them.  Many  of  the  refused  in- 
structions were  properly  refused  because  of  defects 
therein. 

For  the  giving  of  the  instruction  concerning  the 
coroner's  verdict,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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Otto  Kannenberg,  Appellee,  t.  Deere  &  Mansnr  Com- 
pany, Appellant. 

Gen.  No.  6,290. 

1.  Workmen's  Compensation  Act,  §  13* — when  appeal  lies  from 
decision  of  Circuit  Court  in  arbitration  case.  An  appeal  lies  from 
the  decision  of  the  Circuit  Court  under  the  Workmen's  Compensa- 
tion Act  of  1911,  in  an  arbitration  case  appealed  to  the  Circuit 
Court. 

2.  Workmen's  Compensation  Act,  §  12* — when  instruction  on 
right  to  ^recover  for  hospital  hill  is  erroneous.  In  proceedings  in 
the  Circuit  Court  to  recover  compensation  under  the  Workmen's 
Compensation  Act  of  1911,  upon  appeal  from  the  decision  of  a 
board  of  arbitrators,  an  instruction  under  section  6,  clause  (a)  of 
the  Act  (J.  ft  A.  ^  5453),  held  erroneous  where  there  was  no  proof 

^that  there  was  a  hospital  bill  for  which  the  employee  was  liable  and 
of  the  amount  thereof. 

3.  Workmen's  Compensation  Act,  |  ?• — when  recovery  may  he 
had  for  permanent  disfiguration  and  permanent  incapacity.  Re- 
covery may  be  had  under  both  section  5,  clause  (c)  of  the  Work- 
men's Compensation  Act  of  1911  (J.  ft  A.  H  5453),  and  clause  (d). 

4.  Workmen's  Compensation  Act,  |  12* — when  instruction  on 
amount  of  recovery  for  partial  permanent  disfigurement  is  errO' 
neous.  In  proceedings  in  the  Circuit  Court  for  compensation  under 
the  Workmen's  Compensation  Act  of  1911,  upon  appeal  from  the 
decision  of  the  board  of  arbitrators,  an  instruction  under  section 
6,  clause  (c)  (J.  ft  A.  t  5453),  that  the  damages  allowed  should  not 
be  less  than  1375,  lieH  to  be  erroneous. 

5.  Workmen's  Compensation  Act,  |  2* — what  is  liahility  of  em- 
ployer  under  Act  of  1911.  The  liability  of  an  employer  under  the 
Workmen's  Compensation  Act  of  1911  is  a  contract  llability.- 

6.  Workmen's  Compensation  Act,  fi  12* — what  should  he  form  of 
verdict  in  Circuit  Court  on  appeal  from  decision  of  hoard  of  arbi- 
trators. The  form  of  a  verdict  for  the  plaintifT  in  proceedings  for 
compensation  under  the  Workmen's  Compensation  Act  of  1911, 
upon  appeal  to  the  Circuit  Court  from  a  board  of  arbitrators, 
should  be  to  find  the  issues  fc»-  the  plaintifT,  etc. 

7.  Workmen's  Compensation  Act,  |  13* — when  verdict  in  Cir» 
cuit  Court  upon  appeal  from  decision  of  hoard  of  arbitrators  is 
not  reversihly  erroneous.  A  verdict  of  guilty  in  the  Circuit  Court 
m  proceedings  for  compensation  under  the  Workmen's  Compensa^ 
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tion  Act  of  1911,  upon  appeal  from  the  decision  of  a  board  of 
arbitrators,  is  a  mere  irregularity,  and  does  not  constitute  re- 
versible error. 

8.  Workmen's  Compensation  Act,  |  12* — when  court  maif  di9- 
trilnLte  amounts  allowed  as  lump  sum  in  verdict.  Where  a  verdict 
in  the  Circuit  Court  upon  appeal  from  the  decision  by  a  board  of 
arbitrators  under  the  Workmen's  Ccnnpensation  Act  of  1911  is  in 
a  lump  sum,  the  court  may  properly  distribute  it  where  there  is 
no  dispute  as  to  the  amounts  that  should  be  allowed  if  plaintiff 
recovered. 

9.  Workmen's  Compensation  Act,  §  12* — what  is  preferable  form 
of  verdict.  Where,  by  a  judgment  for  the  employee  to  be  entered 
in  the  Circuit  Court  in  proceedings  for  compensation  under  the 
Workmen's  Compensation  Act  of  1911,  upon  appeal  from  the  de- 
cision of  a  board  of  arbitrators,  one  or  more  amounts  are  to  be 
paid  at  once  and  other  sums  in  instalments  over  several  years, 
the  preferable  practice  is  for  the  jury  to  find  each  item  separately 
as  well  as  to  return  a  verdict  for  a  total  amount 

Appeal  from  the  Circuit  Court  of  Rock  Island  county;  the  Hon. 
W1L1.IAM  T.  Chubch,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1916.  Reversed  and  remanded.  Opinion  filed  October 
12,  1916. 

DiBTz  &  SiNNETT,  f  or  appellant. 

J.  B.  &  J.  L.  Oakleap  and  J.  T.  &  S.  E.  Kjbnwobtht, 
for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court 

There  was  an  arbitration  between  the  parties  to  this 
suit  under  the  Employers'  Liability  Act  of  1911,  and 
an  allowance  to  Kannenberg,  the  employee,  of  $888.72, 
and  an  appeal  therefrom  by  Deere  &  Mansur  Com- 
pany, the  employer,  to  the  Rock  Island  Circuit  Court, 
where  the  cause  was  tried  by  a  jury  and  a  verdict  was 
rendered  in  favor  of  Kannenberg  for  $1,803.24.  A 
motion  for  a  new  trial  by  defendant  was  denied  and  a 
judgment  was  rendered  that  plaintiff  recover  from  de- 
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fendant  $701.46,  being  weekly  payments  to  the  date 
of  the  judgment  at  $4.33  per  week,  and  the  further 
sum  of  $1,101.78,  to  be  paid  plaintiff  at  the  rate  of 
$4.33  per  week  for  254  weeks,  the  first  payment  to  be 
made  December  28th,  1915,  and  a  like  sum  thereafter 
each  week  until  the  whole  amount  was  fully  paid,  and 
that  plaintiff  have  execution  for  said  $701.46,  and  for 
the  different  payments  as  they  became  due.  The  slight 
error  in  the  computation  is  cured  by  the  general  lan- 
guage in  the  judgment.  This  is  an  appeal  by  defend- 
ant from  that  judgment. 

Appellee  moved  to  dismiss  the  appeal  and  we  took 
that  motion  with  the  case.  Appellee  claims  that  no 
appeal  lies  from  the  decision  of  the  Circuit  Court  un- 
der said  Act  of  1911.  We  discussed  that  question  in 
Carlson  v.  Avery  Co.,  196  HI.  App.  262,  and  we  there 
held  that  such  an  appeal  did  lie.  Thereafter  the  Su- 
preme *Court  disposed  of  the  same  question  in  the  same 
way  in  Lavin  v.  Wells  Bros.  Co.,  272  111.  609.  The  mo- 
tion is  therefore  denied. 

The  compensation  for  appellee  is  measured  by  sec- 
tion 5  of  said  Act  (J.  &  A.  ^  5453).  Instruction  No.  3, 
given  at  the  request  of  appellee,  authorized  a  recovery 
under  each  of  clauses  (a),  (b),  (c)  and  (d).  It  was  er- 
ror to  permit  a  recovery  under  clause  (a),  for  the  rea- 
son that  there  was  no  testimony  under  which  the  jury 
could  find  for  appellee  as  to  that  clause.  There  was 
proof  that  appellee  was  in  a  hospital  a  certain  number 
of  weeks.  What  the  hospital  charges  were  or  what 
would  be  reasonable  charges  was  not  shown.  Appel- 
lee testified  that  he  supposed  that  it  was  paid,  but  that 
he  did  not  pay  it.  In  the  absence  of  proof  that  there 
is  a  hospital  bill  for  which  he  is  liable,  and  the  amount 
thereof,  it  was  error  to  give  that  part  of  the  instruc- 
tion. 

It  is  contended  that  there  cannot  be  a  recovery  under 
both  dauses  (c)  and  (d).   A  forcible  argument  is  made 

Vol.  CCIII  S» 


610  Appellate  Ooubtb  of  IxuKotd. 


Kannenberg  ▼.  Deere  ft  liansur  Oo^  203  111.  App.  607. 


in  support  of  that  position,  but  we  held  that  there 
could  be  such  a  recovery  under  both  of  those  clauses 
in  Stevenson  v.  Illinois  Watch  Case  Co.,  186  Dl.  App. 
418  [5  N.  C.  C.  A,  858],  and  Watters  v.  P.  E.  KroeUer 
Mfg.  Co.,  187  111.  App.  548  [8  N.  C.  C.  A.  352].  We  did 
say  in  the  Watters  case  that  there  could  be  no  recovery 
under  clause  (d),  but  the  opinion  shows  that  the  rea- 
son was  that  the  evidence  disclosed  that  when  the 
plaintiff  there  returned  to  work  after  the  injury  he  was 
able  to  earn  as  much  or  more  wages  than  before.  No 
doubt  the  trial  judge  in  this  case  ruled  in  that  respect 
in  conformity  with  our  decisions,  and  we  do  not  feel 
disposed  to  reconsider  that  mUng  until  the  Supreme 
Court  holds  otherwise. 

In  directing  the  jury  what  should  be  allowed  tmder 
clause  (c),  the  instruction  directed  them  to  allow  in  no 
event  less  than  $375  nor  more  than  $875.  Clause  (c) 
allows  the  employee  a  reasonable  compensation,  not 
exceeding  one-fourth  of  the  compensation  in  case  of 
death.  This  refers  to  clause  (a)  of  section  4  ( J.  &  A« 
^  5452).  The  highest  sum  allowed  thereby  in  case  of 
death  is  $3,500,  and  one-fourth  thereof  is  $875,  but 
clause  (c)  of  section  5  (J.  &  A.  ^  5453)  contains  no  au- 
thority for  requiring  that  not  less  than  $375  should  be 
allowed  for  the  serious  and  permanent  disfigurement 
proved  in  this  case.  That  part  of  the  iostruction  is 
erroneous. 

The  jury  found  the  defendant  guilty  and  it  is  con- 
tended that  the  form  of  verdict  should  be  that  the  jury 
find  the  issues  for  the  plaintiff,  etc.  The  liability  of 
an  employer  under  the  act  here  in  question  is  a  con- 
tract liability  {Lavin  v.  Wells  Bros.  Co.,  272  111.  609), 
and  the  form  of  verdict  should  have  been  to  find  the 
issues  for  plaintiff,  etc.,  but  that  irregularity  would 
not  constitute  reversible  error.  The  verdict  was  in  a 
lump  sum  only,  and  the  court  undertook  to  distribute 
it    This  is  permissible  where  there  is  no  dispute  as  to 
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the  amounts  that  should  be  allowed  if  the  plaintiff  re- 
covers, as  was  held  in  Drctgovich  v.  Iroquois  Iron  Co., 
269  lU,  478  [10  N.  C.  C.  A.  475].  But  here  there  were 
disputes.  In  distributing  the  money  the  court  allowed 
nothing  under  clause  (a),  but  the  court  had  no  means 
of  knowing  but  that  the  jury  allowed  something  for 
the  hospital  bills  for  the  time  appellee  was  in  the  hos- 
pital. There  was  a  dispute  as  to  the  amount  of  appel- 
lee's earnings  before  he  was  injured.  He  worked  a 
certain  number  of  hours  per  day  at  a  certain  employ- 
ment, but  he  also  worked  as  janitor  one  hour  each  day 
before  his  regular  employment  began,  and  sometimes 
acted  as  janitor  after  his  day's  work  was  ended,  and 
he  did  work  of  that  kind  on  Sunday.  The  bookkeeper 
for  appellant  treated  this  janitor  work  as  overtime, 
and  overtime  earnings  are  excluded  by  section  6  (J.  & 
A.  |[  5455),  while  appellee  claimed  that  it  was  a  part  of 
his  regular  employment,  and  that  the  amounts  he 
so  earned  were  to  be  treated  as  a  part  of  his  r^ular 
earnings  in  determining  the  difference  between  what 
he  earned  before  and  after  the  judgment  and  there- 
fore the  amount  he  should  be  compensated  for  such  loss 
of  earnings.  The  verdict  did  not  inform  the  court  how 
the  jury  decided  that  question.  We  are  of  opinion  that 
in  such  a  case  as  this,  where  by  the  judgment  to  be  en- 
tered one  or  more  amounts  are  to  be  paid  at  once  and 
other  sums  in  instalments  for  several  years,  the  pre- 
ferable practice  is  to  have  the  jury  find  each  item  sep- 
arately as  well  as  to  return  a  verdict  for  a  total 
amount. 

For  the  errors  above  indicated,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remcmded. 
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Neal  Oodby,  Appellee^  y.  Bluford  Wilson  et  al.^  Appel- 
lants. 

Gen.  No.  6,300. 

1.  Ck>MMiSGE,  I  i^~-tDhat  constitutes  interstate.  Where  certain 
railroad  ties  were  shipped  from  outside  the  State  to  a  railroad 
at  a  point  within  the  State,  in  care  of  its  agent  there  for  tie  dis- 
tribution, and  on  his  direction  were  shipped  from  there  to  another 
point  in  the  State  on  the  same  bill  of  lading  indorsed  for  shipment 
to  that  place  in  care  of  the  railroad's  section  foreman  there,  held 
that  the  jury  were  warranted  in  finding  that  the  ties  were  in 
interstate  commerce  when  unloaded  at  the  latler  point. 

2.  CoMMEBCB,  I  4* — ivTiat  are  matters  vHthin  Federal  Employers' 
Liability  Act.  The  repair  of  the  main  track  of  an  interstate  rail- 
road and  bringing  materials  to  the  place  of  repair  for  that  purpose, 
held  to  be  matters  coming  within  the  Federal  Employers'  Liability 
Act 

3.  Master  awd  bebyavt,  (  830* — when  presumed  jury  made 
proper  reductUm  in  damages  on  account  of  contributory  negligence 
in  action  under  Federal  Employers*  Liability  Act.  Under  the  Fed- 
eral Employers'  Liability  Act,  a  plaintiff's  contributory  negligence 
does  not  bar  recovery,  but  should  be  considered  by  the  jury  in 
mitigation  of  damages,  and  it  will  be  presumed  they  made  a  proper 
deduction  in  the  amount  of  damages  where  a  case  was  tried  on  that 
theory  and  they  were  instructed  on  the  subject  and  found  the 
plaintiff  guilty  of  such  negligence. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Cltdb 
E.  Stone,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.    AfQrmed.    Opinion  filed  October  12, 1916. 

Stevens,  Millbb  &  Elliott,  for  appellants;  Philip 
Babton  Waeben  and  Henry  L.  Child,  of  counsel. 

Dailey  &  Miller  and  Robert  N.  MoCormick,  for  ap- 
pellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 
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In  1915,  and  for  several  years  before  that  time,  the 
Chicago,  Peoria  &  St.  Louis  Railroad  was  operated  by 
receivers.  On  May  1, 1915,  Neal  Godby,  a  section  hand 
under  said  receivers  at  Pekin,  Illinois,  while  assisting 
in  unloading  a  carload  of  railroad  ties,  had  his  hand 
severely  injured  and  was  thereby  permanently  dis- 
abled  from  performing  any  manual  labor  requiring  the 
use  of  both  Jiands.  He  sued  the  receivers  to  recover 
damages  for  said  injuries  and  filed  a  declaration  in 
which  he  alleged  the  injury,  and  that  he  and  the  re- 
ceivers were  then  engaged  in  interstate  commerce; 
that  he  was  injured  by  the  negligence  of  another  serv- 
ant of  said  receivers;  and  that  the  receivers  were 
liable  in  damages  to  him  under  the  Federal  Employ- 
ers' Liability  Act.  There  was  a  plea  of  the  general 
issue  and  a  jury  trial,  and  Godby  had  a  verdict  and  a 
judgment  for  $2,500,  from  which  the  defendants  ap- 
peal. Their  main  contentions  are  that  at  the  time  in 
question  neither  appellee  nor  appellants  were  engaged 
in  interstate  commerce,  and  that  the  injury  to  appellee 
was  not  caused  by  any  negligence  of  any  other  servant 
of  appellants,  and  that  it  was  caused  by  appellee's  neg- 
ligence. 

The  railroad  in  question  conducts  a  freight  and  pas- 
senger business  between  Pekin,  Illinois,  and  St.  Louis, 
Missouri,  and  is  therefore  engaged  in  interstate  com- 
merce. The  car  in  question  was  known  as  T.  P.  &  W. 
1887.  The  ties  with  which  it  was  loaded  were  pur- 
chased by  the  receivers  in  Missouri  and  elsewhere,  out- 
side of  the  State  of  Illinois,  and  were  shipped  from 
St  Tiouis  to  the  receivers  at  East  St.  Louis  in  care  of 
one  E.  E.  Barrow,  who  was  the  agent  of  the  receivers 
for  the  distribution  of  ties  which  it  purchased.  As 
soon  as  the  car  reached  East  St.  Louis,  instructions 
were  asked  of  him  and  he  directed  it  to  be  sent  to 
Pekin  in  care  of  Dyson,  who  was  the  foreman  of  the 
section  crew  to  which  appellee  belonged    Appellants 
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contend  that  the  interstate  shipment  ended  at  East  jSt. 
Louis.    Appellee  contends  that  it  ended  at  Pekin. 

The  question  when  a  particular  transaction  is  to  be 
considered  as  occurring  in  interstate  commerce  and 
governed  by  the  federal  act,  and  when  in  intrastate 
commerce  and  governed  by  the  laws  of  the  State,  has 
been  the  subject  of  much  diflference  of  opinion  in  the 
courts  of  the  different  States  and  in  the  United  States 
Circuit  Courts  of  Appeals.  The  Supreme  Court  of 
the  United  States  is  the  final  arbiter  of  this  question, 
and  much  light  has  been  thrown  upon  it  by  the  deci- 
sions of  that  court  in  Gulf,  C.  d  8,  F.  Ry.  Co.  v.  Texas, 
204  U.  S.  403;  Second  Employers'  Liability  Cases,  223 
U.  S.  19  [1  N.  C.  C.  A.  875] ;  Pedersen  v.  Delaware,  L. 
&  W.  R.  Co.,  229  U.  S.  146  [3  N.  C.  C.  A.  779] ;  North 
Carolina  R.  Co.  v.  Zachary,  232  U.  S.  248  [9  N.  C.  C.  A. 
109] ;  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  Iowa,  233  U.  S. 
334;  Illinois  Cent.  R.  Co.  v.  Behrens,  233  U.  S.  473  [10 
N.  C.  C.  A.  153] ;  Pennsylvania  R.  Co.  v.  Mitchell  Coal 
<&  Coke  Qo.,  238  U.  S.  251.  Some  of  the  same  questions 
have  been  discussed  in  this  State  in  Patry  v.  Chicago 
&  W.  I.  R.  Co.,  265  HI.  310 ;  Devine  v.  Chicago,  R.  I.  <& 
P.  Ry.  Co.,  266  HI.  248;  and  Staley  v.  Illinois  Cent.  R. 
Co.,  268  HI.  356.  We  discussed  one  of  the  questions 
here  involved  in  Mattocks  v.  Chicago  £  A.  Ry.  Co.,  187 
111.  App.  529.  The  general  subject  is  discussed  in  Rob- 
erts on  Injuries  to  Interstate  Employees  on  Railroads, 
in  chapters  3  and  4.  We  think  it  unnecessary  to  set 
out  in  detail  the  special  facts  of  each  of  these  cases 
and  the  application  of  the  law  to  them  by  the  courts. 
It  is  clear  that  if  this  car  had  been  unloaded  at  East 
St.  Louis  the  interstate  shipment  would  have  been  at 
an  end ;  and  that  if  the  original  shipment  had  been  to 
Pekin,  Godby  and  the  receivers  would  each  have  been 
engaged  in  interstate  commerce  in  unloading  this  car. 
We  are  of  opinion  that  the  jury  could  fairly  fijid  from 
all  the  evidence  that  this  carload  of  ties  was  purchased 
by  the  receivers,  not  for  use  at  East  St.  liouis,  but  foy 
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use  at  some  other  place  on  its  line  in  repairing  its 
main  track.  The  original  bill  of  lading  was  to  re- 
ceivers, care  of  Barrow,  the  officer  who  had  charge  of 
the  distribution  of  such  ties,  and  with  the  intention 
that  Barrow  should  designate  the  point  to  which  they 
should  be  sent.  Accordingly  the  original  bill  of  lad- 
ing was  amended  in  red  ink  instead  of  preparing  a  new 
bill,  and  by  the  amendment  the  car  was  to  go  to  Pekin 
in  care  of  Dyson,  the  section  foreman.  We  therefore 
conclude  the  jury  might  fairly  find  that  this  was  a  con- 
tinuation of  the  original  interstate  shipment  There 
is  another  ground  under  which  the  case  may  be 
brought  under  the  federal  act.  The  proof  shows  that 
there  are  two  classes  of  ties,  first  and  second.  Second- 
class  ties  are  purchased  and  used  to  repair  switch 
tracks,  while  first-class  ties  are  purchased  and  used 
for  the  repair  of  the  main  track.  This  car  was  loaded 
with  first-class  ties  and  they  were  designed  for  the  re- 
pair of  the  main  track.  Complaint  is  made  that  the 
court  permitted  proof  that  they  were  afterwards  used 
in  the  repair  of  the  main  track.  We  think  this  proof, 
if  improper,  was  harmless  because  we  are  of  the  opin- 
ion that  other  proof  shows  that  they  were  purchased 
and  delivered  at  Pekin  for  that  purpose.  We  regard 
this  repair  of  the  main  track  of  an  interstate  railroad 
and  the  bringing  of  materials  to  the  place  of  repair 
for  that  purpose  to  be  matters  coming  within  the  fed- 
eral act,  under  authorities  above  cited.  We  approve 
the  conclusion  reached  in  the  trial  court  that  Godby 
and  the  receivers  were  engaged  in  interstate  commerce 
in  the  unloading  of  this  car  of  ties  at  Pekin. 

The  ties  were  to  be  piled  on  a  bank  a  short  distance 
from  the  railroad  car.  To  assist  in  this  work  one  end 
of  one  tie  was*  placed  on  the  cross  brace  underneath 
the  car  and  the  other  end  rested  on  the  ground.  When 
a  tie  was  thrown  out  of  a  car,  one  end  of  it  would  fall 
upon  this  crosstie.    A  part  of  the  section  crew  were  in 
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the  car,  throwing  out  ties,  and  the  other  part  were 
outside,  receiving  and  piling  them.  Godby  stood  next 
to  the  crosstie  and  handled  that  end  of  the  ties.  He 
had  his  hand  on  one  tie  which  had  just  been  thrown 
out  and  was  just  about  to  move  it  when  another  tie 
was  thrown  from  the  car  and  struck  his  hand.  These 
ties  fell  about  eight  feet.  We  are  of  opinion  that,  un- 
der the  evidence,  it  was  a  fair  question  for  the  jury  to 
determine  whether  the  man  who  threw  that  particular 
tie  from  the  inside  of  the  car  before  the  last  preceding 
tie  had  been  removed  was  negligent  in  so  doing.  Un- 
der the  federal  law,  the  fact  that  he  was  a  fellow- 
servant  of  Godby  is  immaterial.  It  is  argued  that 
Godby  was  also  guilty  of  negligence  in  not  keeping  out 
of  the  way  of  the  second  tie.  Under  the  federal  act 
the  contributory  negligence  of  the  plaintiff,  if  any, 
does  not  bar  a  recovery,  but  the  jury  are  required  to 
diminish  the  damages  in  proportion  to  the  amount  of 
negligence  attributable  to  the  plaintiff.  The  case  was 
tried  on  that  theory  and  the  jury  were  instructed  on 
that  subject,  and  if  plaintiff  was  found  by  the  jury 
guilty  of  contributory  negligence,  we  must  presume 
that  the  jury  made  a  proper  deduction  in  the  amount 
of  damages. 

The  rulings  of  the  court  upon  the  instructions,  when 
all  considered,  seem  to  be  in  accord  with  the  rules  laid 
down  in  the  authorities  above  cited  The  judgment  is 
therefore  affirmed. 

Affirmei. 
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Joseph  Comoronskl,  by  Xlke  Comorouskt,  Appellee^  t* 
Spring  Yalley  Goal  Company^  Appellant. 

Gen.  No.  6,084.    (Not  to  be  reported  in  full.) 

Appeal  trota  the  Circuit  Court  of  Bureau  county;  the  Hon.  Joe 
A.  Davis,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Affirmed.  Opinion  filed  November  9,  1916.  Certiorari  denied 
hy  Supreme  Court  (making  opinion  final). 

statement  of  the  Case. 

Action  by  Joseph  Comorouski,  by  Mike  Comorouski, 
his  next  friend,  plaintiff,  against  Spring  Valley  Coal 
Company,  defendant,  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  in  defendant's  coal 
mine.  From  a  judgment  for  plaintiff  for  $1,600,  de- 
fendant appeals. 

Plaintiff  was  driver  of  a  car  hauled  by  a  mule 
through  an  entryway  in  the  long  wall  system  of  min- 
ing of  defendant.  The  mule  became  obstreperous  and 
was  backing  against  plaintiff,  who,  to  avoid  being 
crushed  against  his  moving  car,  jumped  off  on  one  side 
and  struck  a  rock  which  caused  him  to  slip  and  fall  in 
front  of  the  car  so  that  the  car  ran  over  his  limb  and 
broke  it.  It  was  charged  in  the  declaration  that  de- 
fendant h^id  rejected  the  Workmen's  Compensation 
Act. 

• 

MoDouGALL,  Chapman  &  Baynb,  for  appellant ;  Mas- 
tin  &  Sheblogk  and  Josef  T.  Skinneb,  of  counsel. 

J.  P.  Lawson  and  J.  L.  Mubphy,  for  appellee. 

Mr.  PREsroiNG  Justice  Nibhaxjs  delivered  the  opin- 
ion of  the  court. 
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Abstract  of  the  Decision. 

1.  JXTBT,  I  80* — when  question  ashed  juror  on  voir  dire  is  proper 
ground  for  peremptory  chflUenge.  Where  a  juror  was  asked  on 
voir  dire  If  he  would  give  plaintiff  all  the  damages  he  was  entitled 
to  under  the  law  and  the  evidence  in  case  the  Jury  found  the 
defendant  guilty  and  that  plaintiff  was  entitled  to  damages,  held 
that  -the  question  was  competent  and  allowable  as  ground  for  a 
peremptory  challenge. 

2.  JVKT,  I  63* — when  answer  of  juror  on  voir  dire  shows  his 
competency,-  An  answer  of  a  witness  to  a  question,  if  he  would 
give  plaintiff  all  the  damages  he  was  entitled  to  under  the  law 
and  the  evidence  in  the  case,  in  case  the  jury  found  the  defendant 
guilty  and  that  plaintiff  was  entitled  to  damages,  that  he  would 
go  according  to  his  own  judgment  on  the  evidence  and  the  law, 
shows  his  competency.    . 

8.  Mines  and  icinebals,  |  176* — when  evidence  sufficient  to  show 
unlawful  accumulation  of  refuse.  The  preponderance  of  the  evi- 
dence held  to  show  that  refuse  was  allowed  to  accumulate  on  both 
sides  of  the  haulage  road  in  defendant's  coal  mine  in  violation  of 
the  statute  (J.  ft  A  Y  7489),  and  as  charged  in  the  declaration, 
in  an  action  by  a  mine  employee  to  recover  damages  for  personal 
injuries  charged  to  have  been  sustained  by  reason  of  such  refuse. 

4.  EvTDENCB,  I  365* — wfien  opinions  of  experts  are  not  competent. 
The  opinions  of  expert  witnesses  are  not  competent  evidence  as  to 
actual  conditions,  and  their  safety,  which  are  matters  of  common 
observation. 

5.  iNSTBUcnoNS,  I  87* — when  instruction  on  preponderance  of 
evidence  is  proper.  An  instruction  as  to  the  sufficiency  of  a  slight 
preponderance  of  evidence  Is  proper. 

6.  iNSTBucnoxs,  S  111* — when  instruction  applicable  to  one 
count  only  of  declaration  is  not  erroneous.  An  instruction  which 
is  applicable  to  one  count,  only,  of  a  declaration  is  not  erroneous 
because  it  does  not  refer  to  that  fact 

7.  Mines  and  minebals,  (  191* — when  instruction  on  liahUity 
of  mine  owner  is  not  erroneous.  In  an  action  against  a  mine  owner 
by  an  employee  for  damages  for  personal  injuries,  an  instructioif 
setting  out  the  particular  provisions  of  the  statute  charged  in  the 
declaration  to  have  been  violated,  and  stating  that  if  the  defend- 
ant failed  to  comply  with  such  provisions  and  such  violation  caused 
plaintifTs  injury  the  Jury  should  find  defendant  guilty,  not  ap- 
proved but  held  not  erroneous. 

8.  iKSTBucnoNS,  I  20* — when  requested  cautionary  instruction 
properly  refused,    A  requested  instruction  cautioned  the  Jury  to  ex- 

^  •See  nilnoU  Notes  Dtsest,  VoU.  XI  to  XY.  and  Cnmvkittvo  Qwuterly. 
topic  and  aeetlon  number. 
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erclse  their  individual  judgment  and  conscience,  held  that  its  refusal 
was  not  erroneous  as  it  tended  to  induce  some  jurors  to  neglect  to 
confer  and  consider  arguments  of  cojurors. 

9.  Instructions,  S  161* — when  requested  instruction  properly 
refused.  Refusal  to  give  instruction  as  to  matters  sufficiently  set 
out  in  other  given  instructions  is  not  error. 

10.  Mines  and  minerals,  {  194* — when  refusal  of  instruction  in 
action  for  injuries  to  mine  employee  is  not  erroneous.  An  Instruc* 
tion  that  the  court  was  not  intimating  that  a  dangerous  condition 
existed  in  defendant's  coal  mine,  held  permissible  but  refusal  to 
give  same  not  error  under  circumstances  of  the  case,  in  an  action 
by  an  employee  to  recover  damages  for  personal  injuries  sustained 
in  such  mine. 

11.  Mines  and  minerals,  S  194* — when  refusal  of  instruction  c» 
to  nonliahility  of  ovmer  if  mine  examiner  did  not  consider  mine 
unsafe  proper.  An  instruction  that  if  the  mine  examiner  did  not 
consider  a  certain  condition  in  the  mine  dangerous  the  plaintiff 
could  not  recover,  held  erroneous  and  properly  refused,  in  an  action 
by  a  mine  employee  to  recover  damages  for  personal  injuries  sus- 
tained in  defendant's  mine. 

12.  Instructions,  {  20* — refusal  of  cautionary  as  not  error. 
Cautionary  instructions  held  permissible,  but  refusal  to  give  same 
not  error. 

13.  Instructions,  |  138* — when  requested  instruction  is  properly 
refused'.  An  instruction  as  to  what  was  not  the  law  as  to  a  matter 
not  material  to  the  questions  in  controversy,  held  properly  refused. 

•See  nilnols  Notes  Dlseit,  Vols.  XI  to  XY,  and  CumnlatlTe  Quartarly. 
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Btayer  Carriage  Company^  Appellant^  t.  B.  E.  Sieli- 

ardson^  Appellee. 

Gen.  No.  6^265. 

"L  Salu,  I  422* — what  constitutes  conditional  sale  contract,  A 
contract  for  the  sale  of  goods  by  the  terms  of  which  the  title  and 
ownership  remain  in  the  seller  until  they  are  paid  for  in  cash 
is  a  conditional  sale  contract. 

2.  Sales,  |  425* — when  conditional  sale  i8  fraudulent  as  to 
bona  fide  vurchasers  and  execution  creditors  of  judgment  debtor. 
The  owner  of  personal  property  will  not  be  permitted  to  sell  it 
conditionally  and  deliver  it  to  another  and  successfuUjc  maintain 
the  resenration  of  title  to  himself  as  real  owner  by  contract  as 
against  a  bona  fide  purchaser  for  value  or  an  execution  creditor  of 
the  Judgment  debtor  to  whom  such  property  was  delivered  under  a 
contract  of  conditional  sale»  and  such  sale  is  considered  construc- 
tively fraudulent  as  to  such  purchasers  and  creditors. 

3.  Sales,  (  425* — what  is  effect  of  conditional  sale  contract  be- 
tween parties.  As  between  the  parties,  a  conditional  sale  contract 
with  reservation  of  title  to  personal  property  until  payment  is  made 
therefor  is  valid  and  enforceable. 

4.  Sales — what  constitutes  delivery  of  possession  to  seller  of 
automobile  sold  under  conditional  sale  contract.  Where,  prior  to 
the  issuance  and  levy  of  an  execution  upon  a  quantity  of  automo- 
biles stored  in  a  judgment  debtor's  warehouse  and  which  had  been 
purchased  by  him  under  a  conditional  sale  contract,  he  agreed  to 
return  the  automobiles  to  the  seller  and  for  the  purpose  of  their 
removal  from  the  -warehouse  unlocked  the  warehouse  and  gave 
access  thereto  to  the  seller's  employees  for  such  removal,  and  they 
entered  and  had  removed  a  part  of  the  automobiles  when  such 
execution  was  Issued  and  levied,  held  that  there  was  a  delivery  of 
the  property  to  the  seller,  and  the  ownership  and  possession  thereof 
were  in  him  at  the  time  of  the  issuance  and  levy  of  the  execution, 
and  he  had  the  right  of  possession  at  the  time  of  suing  out  a  writ 
of  replevin  thereafter. 

Appeal  from  the  City  Court  of  Aurora;  the  Hon.  Edward  M. 
Mangan,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Reversed  with  finding  of  facts.  Opinion  filed  November  "9, 
1916.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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'  Staver  Carriage  Co.  v.  Richardson,  208  111.  App.  620. 

BuLKLEY,  More  &  Tallmadoe  and  Nathak  J.  Ald- 
RiCH,  for  appellant. 

Frank  G.  Plain,  for  appellee. 

Mr.  Presiding  Justice  Kibhaus  delivered  the  opin- 
ion of  the  conrt. 

This  action  of  replevin  was  brought  by  the  Staver 
Carriage  Company,  appellant,  in .  the  City  Conrt  of 
Anrora,  against  the  appellee,  B.  E.  Richardson.  The 
appellant  by  this  action  recovered  the  possession  of 
thirty-four  vehicles,  which  had  been  levied  npon  by  the 
appellee  as  sheriff  by  virtue  of  executions  issued  upon 
judgments  by  confession,  recovered  by  the  German 
American  National  Bank  of  Aurora,  against  Andrew 
Welch,  amounting  to  the  sum  of  $5,086.53.  The  ve- 
hicles in  question  had  been  manufactured  by  the  ap- 
pellant and  delivered  to  Welch,  under  the  terms  of 
what  under  the  authorities  must  be  considered  a  con- 
ditional sale  contract,  by  which  the  title,  to  and  own- 
ership of  the  vehicles  were  to  remain  in  the  appellant 
until  the  price  thereof  was  paid  in  cash.  {Gilbert  v. 
National  Cash  Register  Co.,  176  111.  288;  Peoria  Mfg. 
Co.  V.  Lyons,  153  111.  434;  Chickering  v.  Bastress,  130 

m.  215.) 

Andrew  Welch,  about  the  time  of  the  commencement 
of  this  si^it,  was  in  business  in  Aurora  and  had  been 
for  many  years  previously.  He  had  a  salesroom  or 
repository  and  warehouse  in  that  city  for  the  purpose 
of  selling  various  kinds  of  carriages  and  vehicles,  and 
at  the  time  in  question  was  in  failing  circumstances 
financially,  and  breaking  down  in  health.  When  it  be- 
came apparent  that  Welch  would  be  unable  to  pay  for 
the  goods  in  question,  it  was  thought  best,  by  his  rela- 
tives and  his  agent  and  business  representative,  Mrs. 
Mahaffey,  that  the  goods  in  question  should  be  re- 
turned to  appi^Uant,  and  a  conference  of  the  creditors 
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who  had  an  interest  in  the  goods  which  Welch  had  in 
the  salesroom  and  warehouse  was  called.  At  that  con- 
ference the  business  agent  and  representative  of 
Welch,  with  Welch's  subsequent  approval,  oflFered  to 
return  to  the  appellant  the  thirty-four  vehicles  in- 
volved, in  discharge  of  the  amount  which  Welch  had 
obligated  himself  to  pay  for  the  same,  namely,  the  in- 
voice price  of  $2,714,  which  offer  was  accepted  by  the 
appellant  through  its  official  representative,  and  there- 
upon appellant  made  arrangements  to  take  back  the 
vehicles  at  once.  A  list  of  the  vehicles  to  be  returned 
was  prepared  by  Welch's  representative,  and  they 
were  checked  over  by  the  representative  of  appellant, 
and  agreed  upon. 

Part  of  the  vehicles  were  in  the  showroom  or  re- 
pository and  a  part  were  across  the  street  in  the  ware- 
house; those  in  the  warehouse  were  still  in  the  same 
condition  that  they  were  in  when  received,  that  is,  un- 
crated.  The  next  day,  April  6th,  the  list  mentioned 
was  given  to  Peter  Bickelhaupt,  an  employee,  of  the 
appellant,  who  with  two  other  employees  went  to  Au- 
rora to  take  possession  of  the  vehicles  in  question,  and 
to  attend  to  the  removal  of  them  from  Aurora  to  Chi- 
cago. They  reached  Aurora  about  nine  o'clock,  and 
saw  Mrs.  Mahaffey,  Welch's  business  agent,  who  had 
charge  of  the  matter  of  the  return  of  the  vehicles  to 
appellant,  and  she  sent  a  man  with  them  to  unlock  the 
warehouse  and  locate  the  vehicles  in  the  warehouse 
and  the  repository,  which  was  done.  They  checked  up 
on  the  list  which  Bickelhaupt  had  brought,  and  located 
the  vehicles  in  the  repository  and  in  the  warehouse 
across  the  street,  and  then  immediately  proceeded 
with  the  work  of  removing  them,  having  previously 
hired  the  necessary  wagons  and  teams  to  haul  them 
from  the  premises  to  the  freight  cars  which  had  been 
provided  by  the  railroad  company-  to  carry  them  to 
Chicago. 
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While  they  were  engaged  in  this  work  of  removal, 
the  Gennan  American  National  Bank  had  two  judg- 
ments entered  by  confession  against  Andrew  Welch, 
one  for  $4,814.13  and  the  other  for  $272.40,  in  the  City 
Court  of  Ai;irora;  executions  were  issued  thereon  im- 
mediately, and  placed  in  the  hands  of  appellee,  as 
sheriff,  who,  by  virtue  of  these  executions,  levied  u^on 
the  vehicles  in  question,  not  only  those  which  still  re- 
mained in  the  repository  and  warehouse,  but  also  those 
which  had  been  already  packed  in  the  freight  cars; 
and,  under  this  levy,  appellee  took  complete  posses- 
sion o£  all  the  vehicles. 

After  the  suing  out  of  the  writ  of  replevin  here  in- 
volved on  the  26th  day  of  April,  1907,  bankruptcy  pro- 
ceedings were  commenced  against  Andrew  Welch  in 
the  United  States  District  Court  for  the  Northern  Dis- 
trict of  Illinois,  and  he  was  adjudged  a  bankrupt  on 
the  15th  day  of  May,  1907,  a  trustee  in  bankruptcy  was 
appointed,  and  all  the  goods  levied  upon  by  the  ap- 
pellee as  sheriff,  which  had  remained  in  appellee's 
.  possession  and  not  replevied  up  to  that  time,  were 
turned  over  to  the  trustee  in  bankruptcy. 

The  German  American  National  Bank  filed  its  two 
daims,  based  upon  the  judgments  referred  to,  in  the 
bankruptcy  court,  and  afterwards  received  the  divi- 
dend  declared  in  the  bankruptcy  proceeding,  with  the 
other  creditors  of  the  bankrupt.  It  does  not  appear 
that  any  effective  effort  was  made  at  any  time  by  the 
trustee  in  bankruptcy  to  have  any  claim  of  lien  of  the 
executions  in  question  against  Andrew  Welch  con- 
tinued for  the  benefit  of  the  general  creditors  of  the 
bankrupt.  There  was  an  attempt  made  to  have  the  trus- 
tee in  bankruptcy  substituted  as  defendant  in  the 
place  of  appellee  as  sheriff  of  Kane  county,  and  an 
order  was  obtained  from  the  referee  in  bankruptcy 
granting  the  trustee  leave  to  be  substituted  in  this 
replevin  suit,  but  the  trustee  never  took  any  further 
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steps  in  that  direction  nor  obtained  any  order  of  sub- 
stitution. It  appears  that  he  filed  some  pleas  in  the 
^ase,  but,  inasmuch  as  he  never*  obtained  leave  to  file 
them  nor  any  order  of  substitution,  they  were  ignored, 
and  thereafter  no  further  effort  of  any  kii^d  was  made 
by  the  trustee  in  the  matter,  and  the  estate  of  the  bank- 
rupt was  closed,  the  referee's  final  report  being  filed 
on  January  6,  1914,  and  the  trustee  was  discharged. 

To  the  declaration  filed  in  this  action  the  appellee 
interposed  four  pleas :  first,  non  cepit;  second,  non  de- 
tinet;  third,  property  in  the  defendant;  and  fourth, 
property  in  Andrew  Welch,  and  executions  in  favor  of 
the  German  American  National  Bank  against  Andrew 
Welch  for  $5,086.53  and  <30sts,  with  an  averment  that 
appellee  took  said  goods  and  chattels  in  execution  of 
said  writ.  A  similiter  was  filed  to  the  first  and  second 
pleas,  and  replications  to  the  third  and  fourth  pleas, 
averring  property  in  the  appellant  and  not  in 'the  ap- 
pellee, nor  in  Andrew  Welch,  and  issues  were  joined 
on  these  replications.  There  was  a  trial  by  the  court, 
and  the  court  found  the  issues  in  favor  of  the  appellee  . 
and  rendered  a  judgment  against  the  appellant,  award- 
ing a  writ  of  retorno  habendo. 

It  is  apparent  that  the  rights  of  the  parties  must  be 
determined  by  the  answer  to  the  question,  as  to  who 
was  the  owner  and  in  possession  of  the  property  in 
question  at  the  time  of  the  recovery  of  the  judgments, 
and  the  issuance  and  the  levy  of  the  executions  men- 
tioned. There  is  practically  no  dispute  concerning  the 
facts  and  the  circumstances  under  which  the  judgments 
were  recovered,  the  executions  issued,  and  the  levy 
made.  It  is  the  well-settled  law  of  this  State  that  the 
owner  of  personal  property  will  not  be  permitted  to 
sell  it  conditionally  and  deliver  it  to  another,  and  suc- 
cessfully maintain  the  reservation  of  title  to  himself 
as  real  owner,  by  contract,  as  against  bona  fide  pur- 
chasers for  value,  or  execution  creditors  of  the  judg- 
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ment  debtor,  to  whom  such  property  and  the  posses^ 
sion  thereof  has  been  delivered,  under  a  contract  of 
conditional  sale.  To  suffer  the  real  ownership  of  such 
property  to  be  in  one  person,  and  the  ostensible  own- 
ership in  another,  without  notice  to  the  world,  is  con- 
sidered to  be  constructively  fraudulent  as  to  creditors 
and  bona  fide  purchasers  for  value.  {VanDuzor  v.  Al- 
len. 90  111.  499;  Chickering  v.  Bastress,  130  111.  215; 
Gilbert  v.  National  Cash  Register  Co.,  176  111.  296; 
Peoria  Mfg.  Co.  i>.  Lyons,  153  111.  427;  Singer  Mfg.  Co. 
V.  Ellington,  103  HI.  App.  521 ;  Rosenbaum  v.  King,  114 
m.  App.  648 ;  Jacohson  v.  Patterson,  190  111.  App.  266 ; 
Hervey  v.  Rhode  Island  Locomotive  Works,  93  U.  S. 
664.) 

But  as  between  the  parties,  a  conditional  sales  con- 
tract  with  a  reservation  of  title  to  personal  property 
until  payment  is  made  therefor,  is  enforceable;  and 
such  a  contract  is  valid.  (Lucas  v.  Campbell,  88  HI. 
447 ;  Murch  v.  Wright,  46  111.  487 ;  People  v.  Kirkpat- 
rick,  69  lU.  App.  207 ;  Hallbeck  v.  Stewart,  69  lU.  App. 
225.) 

In  this  case,  as  between  the  appellant  and  Andrew 
Welch,  under  the  conditional  sales  contract  in  ques- 
tion, the  title  and  ownership  of  the  vehicles  replevied 
remained  in  the  appellant,  and  were  in  the  appellant 
at  the  time  that  the  arrangement  was  entered  into 
for  the  return  of  the  vehicles  to  appellant ;  therefore, 
if  appellant  regained  possession  of  them  before  the 
German  American  National  Bank  acquired  any  rights 
with  reference  thereto,  or  any  lien  by  virtue  of  its  ex- 
ecutions, it  had  t^ie  legale  right  to  maintain  replevin, 
and  the  sheriff  had  no  right  to  levy  upon  the  vehicles 
as  the  property  of  Andrew  Welch. 

The  controlling  question,  really  is,  whether  at  the 
time  of  the  issuance  and  levy  of  the  executions 
the  appellant  had  in  fact  repossessed  itself  of  the 
property  levied  upon,  that  is  to  say,  as  to  whether  or 
not,  at  that  time,  the  property  had  been  redelivered  to 
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appellant.  And  the  evidence  clearly  shows  that  the 
employees  of  appellant  at  the  time  mentioned  were  in 
control  and  exercising  dominion  over  the'  property  in 
controversy.  The  property  wa?  bulky  in  its  charac- 
ter, but  it  had  been  located  and  turned  over  to  the 
disposal  of  appellant ^s  employees;  the  warehouse  had 
been  imlocked  and  opened  for  the  purpose  of  enabling 
them  to  remove  it,  and  the  dominion  and  control  which 
they  were  exercising  over  it  is  clearly  evidenced  by  the 
fact  that  they  were  in  the  act  of  removing  it,  and  had 
already  removed  a  portion  of  it,  from  the  premises. 

The  unlocking  of  the  warehouse  for  appellant  *s  em- 
ployees for  the  purpose  of  the  removal  of  the  vehicles 
and  giving  appellant's  employees  access  to  the  reposi- 
tory for  such  removal,  under  the  circumstances  stated^ 
amounted  to  actual  delivery.  It  was  said  by  Lord 
Kenyon  in  Chaplin  v.  Rogers,  1  East  194,  that  a  de- 
livery to  the  vendee  of  the  key  of  the  warehouse  in 
which  goods  were  lodged  or  other  indicia  of  owner- 
ship, where  goods  are  ponderous  and  incapable  of  be- 
ing handed  over  from  one  person  to  another,  amounts 
to  actual  delivery;  and  in  Jewett  v.  Warren,  12  Mass. 
300,  which  was  a  case  involving  the  transfer  of  owner- 
ship of  a  boom  of  logs,  it  was  held,  following  the  rule 
annoxmced  by  Lord  Kenyon,  that  where  the  person,  who 
was  appoiuted  by  the  vendor  to  deliver  the  logs  lying 
within  the  boom,  and  who  went  within  sight  of  them 
with  the  vendee  and  showed  them  to  him,  and  the  ven- 
dee accepted  them,  that  this  was  all  the  delivery  which 
could  be  usefully  made  of  property  of  this  nature,  and 
was  effectual,  for  that  kind  ^of  property,  as  a  delivery 
over  in  hand  of  a  chattel  capable  of  *such  personal  pos- 
session. 

In  Rice  v.  Austin,  17  Mass.  197,  following  in  the 
same  line  of  authority,  it  was  said  that,  -^'It  is  not 
necessary,  to  effect  the  transfer  of  \y\xlky  articles,  that 
there  shall  be  a  manual  delivery  of  them.    The  deUvery 
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of  things,  which  may  be  considered  as  the  proper  in- 
dicia of  the  property,  is  sufficient**;  and  that  the  fact 
of  possession  might  be  inferred  from  the  plaintiff  *s 
nndertaking  to  deal  with  the  property  as  his  own. 
The  courts  of  review  in  our  own  State  have  directly 
followed  in  the  Iiqc  of  'decisions  referred  to  on  the 
question  of  delivery.  {Ticknor  v.  McClella/nd,  84  111. 
471 ;  Morrison  v.  Woodley,  84  111.  192 ;  May  v.  Tollman, 
20  HI.  443 ;  Funk  v.  Staats,  24  HI.  632 ;  Hart  v.  Wing, 
44  HI.  141;  Moser  v.  Kreigh,  49  111.  84;  O'Leary  v. 
Bradford,  39  HI.  App.  1S2 ;  Barker  v.  Livvngston  Cov/nr 
ty  Nat.  Bank,  30  HI.  App.  591;  Jacobson  v.  Patterson, 
190  HI.  App.  266.) 

Under  the  facts  and.  the  law  it  is  apparent  therefore 
that,  at  the  time  of  the  issuance  of  the  execution  in 
question  and  the  levy  referred  to,  the  appellant  was 
the  owner  of  and  in  actual  possession  of  the  property 
in  question.  And  the  holding  of  the  court  on  the  issues 
joined,  that  the  property  at  the  time  of  the  levy  by 
the  sheriff  was  the  property  of  Andrew  Welch  and  in 
his  possession,  and  that  it  was  subject  to  the  levy  of 
the  executions  referred  to,  was  erroneous;  and  the 
judgment  entered  in  accordance  with  such  finding  and 
awarding  a  writ  of  retomo  hahendo  for  the  property 
replevied  should  therefore  be  reversed. 

The  conclusions  herein  expressed  make  it  unneces- 
sary to  consider  and  determine  the  other  questions 
raised  on  this  appeal.    The  judgment  is  reversed. 

Reversed  with  finding  of  facts. 

Finding  of  facts  to  be  incorporated  in  the  judgment. 

We  find  that  the  ownership  and  the  possession  of  the 
property  in  question  were  in  appellant  at  the  time  of 
the  issuance  and  levy  of  the  executions  involved,  and 
that  the  ownership  and  the  right  of  possession  of  said 
property  were  in  appellant  at  the  time  of  suing  out 
of  the  writ  of  replevin. 
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Leslie  P.  Toorhees,  Defendant  in  Error,  t.  Hannah  E. 
Mason,  Executrix,  et  al.,  Plaintiffs  in  Error. 

Gen.  Nos.  6,341,  6,242.     (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Will  county;  the  Hon.  DoRRANca 
DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1916.  Affirmed.  Opinion  filed  November  9,  1916.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Statement  of  tlie  Case. 

Suit  by  Leslie  P.  Voorhees,  complainant,  against 
Truman  A..  Mason  (Hannah  E.  Mason,  executrix,  sub- 
stituted) and  five  others,  defendants,  for  an  account- 
ing by  the  defendants  as  directors  of  a  corporation  in 
which  complainant  was  also  a  stockholder.  From  a 
decree  for  accounting,  defendants  appeal  and  also 
bring  error  to  review  the  whole  record. 

The  bill  alleged  the  defendants  had  issued  to  them- 
selves individually  each  thirty,  shares  of  stock  in  the 
corporation,  each  share  of  the  par  value  of  ten  dollars 
and  thirty  income  certificates,  each  of  the  par  value 
of  two  hundred  and  ninety  dollars,  at  one-half  of  the 
established  price  thereof,  and  that  they  had  received 
ten  per  cent,  commission  on  the  par  value  of  other 
shares  of  stock  and  income  certificates  sold  by  them. 
Their  answer  admitted  these  facts,  but  sought  to  jus- 
tify by  stating  they  were  so  authorized  by  a  vote  of 
the  stockholders  on  account  of  compensation  to  them 
for  services  rendered.  The  bill  was  dismissed  on 
hearing,  but,  on  an  appeal  to  the  Appellate  Court  (148 
111.  App.  647),  an  accounting  was  directed,  with  order 
to  charge  each  defendant  with  full  price  of  stock  and 
certificates  held  by  each  and  dividends  thereon  and 
one-half  dividends  paid.  On  further  appeal  the  Su- 
preme Court  (245  111.  256)  remanded  the  case  on  other 
grounds,  without  reversing  the  order  for  accounting. 
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A  cross-bill  was  then  filed  claiming  discharge  of  plia- 
bility, and  on  demurrer  thereto  being  overruled  the 
original  bill  was  dismissed,  but  on  appeal  the  Appel- 
late Court  (182  111.  App.  569)  sustained  the  demurrer 
and  dismissed  the  cross-bill  and  ordered  accounting  as 
.  in  first  decree.  March  2, 1914,  the  case  was  referred  to 
a  master  in  chancery  to  state  an  account  under  such 
decree.  January  13,  1915,  the  defendants  filed  a  peti- 
tion to  modify  the  decree  as  to  the  value  of  the  cer- 
tificates and  interest,  and  a  new  decree  was  entered, 
adhering  to  the  former  as  to  stating. an  account  of 
the  stock  and  certificates,  and  directing  a  statement 
also  of  further  details.  Accounts  were  stated  accord- 
ingly, showing  particular  amounts  chargeable  against 
each  defendant  as  to  stock,  certificates  and  commis- 
sions, and  that  under  the  contracts  for  the  stock  atid 
certificates  payment  after  the  first  four  pajmaents, 
which  amounted  to  the  stock  value  at  par,  was  vol- 
untary. Decree  was  then  rendered  confirming  report 
as  conforming  to  the  decree  of  March  2,  1914,  and 
that  the  corporation  recover  the  amount  stated  from 
each  defendant,  with  interest.  The  board  of  directors 
thereupon,  by  majority  vote,  caused  entry  of  a  release 
of  this  money  decree  in  favor  of  the  corporation  for 
the  expressed  consideration  of  one  dollar,  with  a  re- 
lease to  the  corporation  of  all  claims  by  the  defend- 
ants for  services  rendered.  Petition  was  filed  by  com- 
plainant alleging  that  the  corporation  because  of  the 
revolution  in  Mexico,  where  its  properties  were  lo- 
cated, was  worthless  except  for  assets  recoverable 
under  the  decree  in  this  suit,  and  asking  receiver  and 
injunction  against  defendants  from  prosecuting  suit 
for  services  passed  upon  by  the  former  decree  and 
order,  and  that  the  satisfaction  of  the  decree  be  can- 
celed. Decree  was  entered  expunging  the  satisfac- 
tion of  the  former  decree  of  record,  allowing  injunc- 
tion as  prayed,  and  appointing  trustee  to  collect  the 
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proceeds  of  that  decree;  also  denying  complainant's 
prayer  for  solicitor's  fees  and  expenses  in  the  litiga- 
tion. 

Defendants  filed  writ  of  error  to  review  the  whole 
record,  and  the  corporation  filed  confession  of  the 
errors  assigned,  and  the  complainant  assigned  as 
cross  error  that  the  defendants  should  be  decreed  to 
pay  jointly  and  severally  instead  of  individually.  Ap- 
peal also  brought  by  the  defendants  from  the  final 
order.    The  two  cases  were  consolidated. 

C.  E.  Antbam  and  John  H.  Garnsey,  for  plaintififs 
in  error ;  Edwabd  C.  Hall,  of  counsel. 

C.  B.  Chbadlb,  for  Joliet  Tropical  Plantation  Oo. 

Geobgb  F.  Boeman,  for  defendant  in  error. 

Mb.  Justice  Cabnbs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  brbob,  (  1783* — when  confession  of  errors  ^y  cor- 
poration not  ground  for  reversal  of  decree.  Where  the  law  com* 
peUed  continued  prosecution  of  a  suit  asalnst  the  directors  of  a 
corporation  for  an  accounting  by  them  of  the  corporate  funds  for 
the  benefit  of  the  corporation,  although  prosecuted  by  a  single 
small  stockholder  and  against  the  wishes  of  the  directors,  officers, 
and  all  the  other  stockholders,  held  that  neither  the  officers  nor 
all  of  the  stockholders,  except  the  complainant,  may  release  a 
decree  rendered  in  such  suit  requiring  the  defendants  to  pay  an. 
account  stated  by  a  former  decree  therein  as  due  from  them  to  the 
corporation,  and  the  confession  by  the  corporation  of  errors  assigned 
for  reversal  of  a  decree  canceling  such  release  would  not  warrant 
reversal  of  said  decree. 

2.  Appeal  and  erbob,  §  1725* — when  decision  on  former  appeal 
is  low  of  case.  Where  certain  so-called  income  certificates  issued 
by  a  corporation  were  treated  by  it  as  having  a  certain  fixed  value* 
although  they  had  in  fact  technically  no  par,  market  or  Intrlnsto 

•8m  nilnoia  Notes  DiKeit,  Vols.  XI  to  XV,  and  CvmulatlTe  Qwurt«rlj, 
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value,  and  were  so  treated  and  acted  upon  by  the  court  in  render- 
ing a  decree  against  the  directors  of  the  corporation  for  an  ac- 
counting as  to  such  certificates,  and  an  account  stated  was  made 
in  such  decree  upon  the  basis  of  such  accepted  value,  held  that 
the  question  that  said  certificated  were  of  less  value  could  not  be 
raised  in  a  subsequent  proceeding  on  writ  of  error  or  appeal,  and 
that  the  effect  of  a  provision  in  the  contract  under  which  su<th 
certificates  were  issued  that  payment  on  the  certificates  should  be 
optional  after  certain  partial  payments  had  been  made  could  not 
be  questioned  for  the  first  time  in  such  subsequent  proceeding. 

3.  CoBFOKATiONB,  §  287* — whcti  allotoance  of  commiaHona  to  di- 
rectors of  corporation  on  sales  of  stock  is  proper.  The  allowance 
by  the  master  In  chancery  and  the  chancellor  of  ten  per  cent,  com- 
mission to  the  directors  of  a  corporation  on  sales  of  stock  of  the 
corporation  made  by  them,  held  proper  under  the  evidence,  in  a  suit 
for  accounting  brought  against  said  directors. 

4.  CoBP(»ATioNs,  I  275* — when  decree  charging  atnaunts  against 
directors  severally  in  suit  for  accotiaiting  is  proper:  A  decree  charg- 
ing certain  amounts  against  the  defendants  severally  instead  of 
Jointly  and  severally,  in  a  suit  brought  against  the  directors  of  a 
corporation  for  an  accounting  of  the  corporate  funds,  held  proper 
under  prior  decisions  in  the  same  suit  of  the  Supreme  and  the 
Appellate  Ck>urt8. 


James  Sario-  et  al.,  Appellees^  t.  Anton  Yieno  et  al., 

Appellants. 

Gen.  No.  6,268. 

1.  iNJUWcnoN,  S  256* — when  decree  from  which  no  appeal  is 
taken  may  not  he  questioned  in  subsequent  contempt  proceedings. 
A  decree  from  which  no  appeal  was  taken  by  the  parties  against 
whom  it  was  rendered  cannot  be  questioned  by  them,  as  to  the 
things  determined  thereby,  on  their  appeal  from  a  sentence  for 
contempt  for  their  violation  of  an  injunction  order  entered  in  the 
suit 

2.  Fraternal  and  mtttual  benefit  societies,  {  55^ — what  does 
not  constitute  justification  for  violation  of  injunction  restraining 
officers  of  seceding  body  from  disposing  of  funds  of  society.  Where 
certain  officers  of  a  seceding  body  of  a  fraternal  beneficiary  society 

•8«e  nilnols  Note*  IHgest,  Volt.  XI  to  XV,  and  Ciimul»tlTe  Qnartorly,  muim 
topic  and  NCtlon  number. 
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were  enjoined  from  disposing  of  any  funds  of  the  society  in  their 
hands,  held  that  the  fact  that  one  of  such  officers  merely  signed 
the  vonchers  upon  which  such  funds  were  paid  out,  or  that  such 
funds  were  paid  out  by  the  vote  and  direction  of  the  seceders, 
or  that  the  name  of  the  body  had  been  changed  and  they  were  no 
longer  affiliated  with  the  society,  would  not  justify  the  violation 
ot  such  injunction  by  any  of  such  officers. 

3.  Afpeal  and  ebbob,  §  1265* — when  existence  of  convening  order 
of  court  presumed.  Where  the  record  on  appeal  from  a  sentence 
for  contempt  for  violation  of  an  Injunction  order  showed  in  evi- 
dence a  decree  enrolled  in  the  suit  in  which  such  order  was  entered 
on  a  certain  day  signed  by  the  presiding  judge  but  failed  to  show 
a  convening  order  for  that  day,  to  which  evidence  no  objecticm 
was  made  because  of  such  failure,  held  that  it  must  be  presumfM 
in  support  of  such  record  that  there  was  a  convening  ord^  which 
would  have  been  introduced  had  objecticm  been  made. 

4.  Judgment,  §  360* — when  decree  imports  verity  and  m^y  not 
'he  contradicted  by  parol.     Where  a  record  of  court  proceedings 

offered  in  evidence  showing  the  entry  on  a  certain  day  of  a  certain 
decree  by  a  certain  judge  was  preceded  by  a  proper  convening 
order  showing  such  judge  present,  held  that  such  record  would 
import  verity  and  could  not  be  contradicted  by  parol. 

5.  Injunction,  §  256* — what  is  not  defense  in  contempt  proceed- 
ings for  violating.  The  fact  that  no  decree  may  have  been  rendered 
in  a  suit  would  not  relieve  parties  who  had  violated  an  injunction 
against  them  in  such  suit  from  a  sentence  for  contempt  for  such 
violation. 

6.  Injunction,  S  245* — what  is  binding  force  of.  An  injunction 
issued  by  a  court  having  jurisdiction  must  be  obeyed  until  it  is 
modified  or  dissolved. 

7.  Cli:bks  of  coubts,  §  3* — when  may  enter  on  own  motion 
omitted  part  of  record  of 'proceedings.  •  A  cletk  of  court  may  enter 
any  omitted  part,  as  a  convening  order  on  a  particular  day,  of  a 
record  of  proceedings  in  court  of  his  own  motion  whenever  he  dis- 
covers such  omission  during  the  term  or  before  the  first  day  of 
the  next  term,  and  an  order  of  court  to  make  such  correction  is 
not  necessary. 

8.  Appeal  and  ebbob,  {  1273* — what  presumptions  arise  (u  to 
existence  of  daily  convening  orders  by  dty  courts.  A  court  organ- 
ized under  the  statute  as  to  city  courts  has  both  chancery,  common 
law  and  criminal  jurisdiction,  and  it  will  be  presumed,  from  its 
common-law  and  criminal  character,  that  it  had  at  a  certain  term 
both  a  common-law  and  a  criminal  record  and  a  convening  order 
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for  every  day  it  was  in  session,  and  It  will  not  be  presumed  there 
was  no  convening  order  also  in  its  chancery  record.- 

9.  Judgment,  §  2* — when  defect  of  record  a«  to  time  of  con- 
vening of  court  does  not  invalidate.  In  many  respects  a  term  of 
court  is  regarded  in  the  law  as  a  day,  and  the  fact  the  record 
showed  the  court  convened  at  10:30  p.  m.  instead  of  at  10:30  a.  m., 
when  it  actually  convened  and  acted,  would  not  invalidate  a  judg- 
ment entered  on  that  day. 

10.  Injunction,  fi  262* — when  amendments  to  injunctional  order 
ioithout  leave  of  court  do  not  work  dissolution  of  injunction. 
Amendments  to  an  injunction  ord6r  which  only  enlarged  and 
strengthened  the  allegations  of  the  bill  would  not  affect  the  force 
of  the  injunction  or  work  its  dissolution,  even  though  leave  of 
coiAt  was  not  obtained  to  amend  without  prejudice  to  the  injunc- 
tion, and  even  though  the  injunction  could  have  been  dissolved 
on  motion  because  such  amendments  had  been  made  without  such 
leave. 

11.  Appeal  and  errob,  (  41* — when  Appellate  Court  h^is  juris- 
diction of  appeal  in  contempt  proceedings.  An  appeal  in  con- 
tempt proceedings  arising  in  a  city  court  is  properly  taken  to  the 
Appellate  Court. 

12.  Contempt,  {  70* — when  order  sentencing  for  is  erroneous. 
An  order  sentencing  a  party  found  guilty  of  contempt  "from  the 
date  hereof  regardless  of  delay  caused  by  appeal  from  such  order 
is  erroneous  in  so  restricting  the  sentence,  and  the  words  will  be 
stricken  out  on  such  appeal. 

* 

Appeal  from  the  City  Court  of  Spring  Valley;  the  Hon.  Haubt 
W.  McEwEN,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1916.  Affirmed.  Opinion  filed  November  9,  1916.  Modified  and 
refiled  December  6,  1916. 

J.  L.  Spatjlding  and  J.  L.  Mukphy,  for  appellants. 
Gilbert  F.  Wagner,  for  appellees. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 

court. 

Anton  Vieno,  Joseph  Coma,  Dominick  Bobbio, 
Joseph  Compasso  and  John  Salvetti,  defendants  in  a 
chancery  cause  in  the  City  Court  of  the  City  of  Spring 
Valley,  and  John  L.  Murphy,  their  solicitor  in  said 
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cause,  were  adjudged  guilty  of  contempt  of  court  in 
violating  an  injunction  in  said  cause.  This  is  an  aj)- 
peal  by  them  from  the  sentence  imposed  upon  them  for 
said  contempt. 

On  the  merits  the  case  is  clear.  On  November  29, 
A.  D.  1913,  Robert  J.  Blum,  James  Savio  and  Andrew 
Savio  filed  a  bill  of  complaint  in  said  City  Court 
against  said  five  defendants  above  named,  and  Court 
Eose  No.  12  of  the  Foresters  of  America  of  Spring 
Valley,  Illinois.  The  bill  alleged  that  the  Foresters 
of  America  is  a  fraternal  beneficiary  society,  com- 
posed of  a  supreme  court,  and  grand  and  subordinate 
courts,  and  that  said  Court  Rose  No.  12  was  a  subor- 
dinate court  thereof  located  in  said  City  of  Spring 
Valley;  that  Anton  Vieno  was  then  treasurer  of  said 
Court  Rose  No.  12 ;  that  said  Joseph  Corna  was  then 
financial  secretary  of*  said  society ;  that  Joseph  Com- 
passo,  Dominick  Bobbio  and  John  Salvetti  were  then 
trustees  of  the  said  society,  and  were  then  and  had 
been  acting  in  their  oflScial  capacities.  The  bill 
charged  that  on  November  24,  1913,  a  meeting  of  said 
Court  Rose  No.  12  of  Spring  Valley,  Illinois,  was  held, 
at  which  the  majority  then  present  undertook  to  secede 
from  the  order  of  the  Foresters  of  America ;  that  the 
complainants  are  members  of  said  society,  and  re- 
ceived no  notice  of  said  meeting  (which  was  a  special 
meeting),  and  that  the  notice  given  of  said  meeting 
did  not  comply  with  the  constitution  and  rules  of  the 
order,  and  that  the  acts  and  proceedings  of  said  meet- 
ing of  November  24, 1913,  were  in  violation  of  the  con- 
stitution of  the  order,  and  that  said  meeting  was  not 
properly  called,  but  was  fraudulently  called  and  held ; 
that  there  then  was  in  the  hands  of  the  defendants  a 
large  sum  of  money  collected  from  the  members  of  said 
Court  Rose  No.  12,  and  belonging  to  said  Court  Rose 
No.  12;  and  that  it  also  owned  certain  real  estate  in 
Spring  Valley,  which  is  described ;  and  that  the  oflScers 
named  as  defendants  threaten  to  dispose  of  the  funds 
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and  property  of  said  Court  Rose  No.  12- to  the  irrep- 
arable injury  of  the  complainants  and  will  do  so  un- 
less restrained  by  injunction.  The  bill  made  defend- 
ants the  said  five  officers  and  said  Court  Bose  No.  12 
and  asked  that  they  be  restrained  from  selling,  assign- 
ing, incumbering  or  otherwise  disposing  of  the  moneys, 
funds  and  property,  real  and  personal,  of  said  Court 
Bose  No.  12  until  the  further  order  of  the  court;  and 
that  the  acts  of  said  society  at  said  meeting  on  Novem- 
ber 24, 1913,  be  declared  illegal,  void,  and  of  no  force  or 
effect;  and  ajso  prayed  for  further  relief.  The  bill 
was  v.erified  by  said  three  complainants.  On  said  day 
the  judge  of  the  City  Court  of  Spring  Valley  entered 
an  order  for  an  injunction  pursuant  to  the  prayer  of 
the  bill,  and  on  the  said  29th  day  of  November,  1913, 
an  injunction  was  duly  issued,  which  commanded  the 
defendants  and  their  attorneys,  solicitors,  agents  and 
servants  to  absolutely  desist  and  refrain  from  selling, 
assigning,  incumbering  or  otherwise  disposing  of  the 
moneys,  funds  and*  property,  real  and  personal,  of 
tJourt  Bose  No.  12  of  the  Foresters  of  America  of 
Spring  Valley,  Illinois,  until  the  court  otherwise  or- 
dered. This  injunction  was  duly  returned  served  on 
the  1st  day  of  December,  A.  D.  1913,  upon  each  of  the 
defendants  therein  named.  At  some  subsequent  date 
Blum  died,  and  his  death  was  suggested,  and  his  name 
ceased  to  appear  in  the  cause.  The  summons  in  that 
cause  was  returnable  to  the  May  term,  1914.  Thereafter 
the  seceding  body  changed  its  name  and  Court  Bose 
No.  12  elected  other  officers,  and  thereafter  Court 
Bose  No.  12  was  changed  from  a  defendant  to  a  com- 
plainant, and  on  June  22,  1914,  the  complainants  by 
leave  of  court  filed  an  amended  and  supplemental  bill 
against  the  said  five  defendants  and  the  Grand  Court, 
Foresters  of  America  of  the  State  of  Illinois.  In  this 
amended  bill  the  laws  of  the  order  were  set  out  in 
detail,  and  it  was  therefrom  shown  in  detail  that  said 
jneeting  of  November  24,  1913,  was  not  held  m  com- 
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pliance  with  the  laws  of  the  order.  It  was  also  shown 
that,  by  the  laws  of  the  order,  if  a  subordinate  lodge 
such  as  Court  Rose  No.  12  undertook  to  secede  from 
the  order  and  there  were  left  fifteen  members  who  did 
not  secede,  including  one  who  was  competent  to  pre- 
side, then  such  remaining  members  should  continue 
to  constitute  the  society,  and  should  be  entitled  to  all 
of  its  property;  and  that  if  less  than  that  number  did 
not  secede,  the  property  of  the  society  should  belong 
to  the  Grand  Coilrt  of  the  order.  The  amended  bill 
charged  that  there  were  nearly  sixty  members  who 
did  not  join  in  the  secession,  and  among  them  were 
numerous  persons  competent  to  preside,  and'ii  was 
charged  that  therefore  the  funds  of  this  Court  Rose 
No.  12  belonged  to  that  part  of  the  society  which  did 
not  secede.  There  were  several  slight  amendments  to 
the  amended  and  supplemental  bill,  and  an  additional 
verification  thereto.  Defendants  made  a  motion  to  dis- 
solve the  injunction,  and  that  was  denied,  and  they 
then  answered  and  made  another,  motion  to  dissolve 
the  injunction,  which  was  denied,  and  from  each  of 
these  orders  the  defendants  appealed  to  this  court, 
and  we  heard  the  two  appeals  together,  and  aflSrmed 
the  orders  in  Savio  v.  Vieno,  193  111.  App.  395.  The 
proofs  were  taken  and  reported  by  a  master,  and  there 
was  a  hearing  and  the  cause  was  taken  under  advise- 
ment, and  there  was  a  decree  on  March  20,  1915,  in 
favor  of  the  complainants.  This  decree,  so  far  as  ap- 
pears, has  never  been  appealed  from  nor  questioned 
by  a  writ  of  error.  It  is  very  full  in  its  findings  of 
fact,  and  decides  every  issue  against  the  defendants. 
Appellants  in  their  argument  here  give  an  alleged  his- 
tory of  the  various  matters  pertaining  to  Court  Rose 
No.  12,  and  the  secession  therefrom  or  its  change 
of  name,  but  this  narrative  is  not  supported  by  this 
record;  and  the  decree  which  is  binding  upon  the  de- 
fendants at  the  present  time  presents  a  very  different 
history  of  the  transactions  involved,  and  appellants 
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are  not  at  liberty  here  and  now  to  dispute  the  things 
determined  by  that  decree.  Appellants  here  seek  to 
find  imperfections  in  the  decree  and  some  slight  vari- 
ance from  the  pleadings,  and  to  claim  that  it  is  not 
sufficiently  supported  by  the  evidejice.  We  are  of 
opinion  that  in  this  contempt  proceedings  the  defend- 
ants and  their  solicitor  cannot  question  the  sufficiency 
of  that  decree.  The  court  unquestionably  had  juris- 
diction at  the  suit  of  the  minority  members  of  the 
society  to  restrain  the  transfer  of  its  moneys  to  an- 
other society  formed  by  an  act  of  secession,  and  to 
determine  to  whom  those  funds  rightfully  belonged. 
That  decree  is  final  until  it  shall  be  modified  or  re- 
versed on  appeal  or  writ  of  error.  The  defendants 
cannot  in  this  proceeding  again  try  the  issues  settled 
bv  that  decree. 

The  facts  turn  out  to  be  that  when  said  injunction 
was  served  upon  said  defendants  on  December  1,  1913, 
there  was  in  the  hands  of  said  five  defendants  $2,329.52 
belonging  to  the  local  society,  and  arising  from  dues, 
etc.,  paid  in  by  the  members.  This  money  was  in  their 
possession  and  under  their  control  when  the  injunc- 
tion was  served.  During  December,*  1913,  Murphy 
was  hired  by  the  seceders  to  procure  a  change  of  name 
for  the  body  formed  of  the  seceders.  In  January,  1914, 
the  defendants  presented  to  him  a  copy  of  the  injunc- 
tion which  had  been  served  upon  them.  At  that  time 
he  became  fully  aware  of  the  language  of  the  injunc- 
tion, and  he  became  solicitor  in  the  chancery  cause 
for  said  five  defendants,  and  he  thereafter  was  bound 
by  that  injunction  as  fully  as  they  were.  On  May  28, 
1914,  the  five  defendants  paid  Murphy,  and  he  received 
from  them,  $100  of  these  funds.  On  July  28,  1914,  the 
five  defendants  paid  Murphy,  and  he  received  from 
them,  $1,600  of  these  funds.  He  took  these  sums  to 
apply  in  payment  for  his  professional  services  ren- 
dered and  to  be  rendered  in  said  chancery  cause  and 
other  piattef ^.    About  that  time  the  five  defendants 
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paid  out  $500  more  of  this  money  on  bills  owing  by 
the  seceders,  and  the  rest  of  this  fund  they  afterwards 
paid  out.  Before  these  moneys  were  paid  out  by  the 
defendants  or  received  by  Murphy,  a  discussion  was 
had  on  the  question  whether  this  would  be  a  violation 
of  the  injunction,  so  that  they  acted  with  the  injunc- 
tion in  mind.  Murphy  spoke  very  slightingly  to  them 
of  the  injunction  and  they  paid  out  the  money.  They 
thereby  disposed  of  the  entire  fund  in  litigation,  whidi 
the  decree  found  belonged  to  the  society  composed 
of  those  who  did  not  secede  from  the  Foresters  of 
America.  It  would  be  difficult  to  conceive  of  a  more 
flagrant  and  intentional  violation  of  an  injunction, 
and  the  rights  of  the  complainants  are  practically  de- 
stroyed, so  far  as  here  appears,  unless  the  order 
adjudging  the  defendants  guilty  of  contempt  produces 
the  results  which  were  intended.  By  the  judgment 
in  the  contempt  proceedings  the  five  defendants  were 
sentenced  to  imprisonment  in  the  county  jail  for  six 
months,  but  it  was  provided  that  they  could  at  any 
time  relieve  themselves  of  that  imprisonment  by  pay- 
ing direct  to  the  clerk  of  the  court  the  sum  of  $2,329.52, 
which  they  so  wrongfully  expended.  The  same  judg- 
ment sentenced  Murphy  to  imprisonment  in  the  county 
jail  for  one  month,  but  with  the  proviso  that  he  could 
relieve  himself  from  imprisonment  by  paying  to  the 
clerk  of  the  court  the  sum  of  $1,700  so  wrongfully  re- 
ceived by  him.  It  is  said  that  the  five  defendants  are 
poor  and  unable  to  raise  that  sum  of  money,  but  it  is 
fairly  evident  that  if  Murphy  turns  back  the  $1,700 
which  he  received,  the  other  defendants  will  then  be 
able  to  comply  with  the  rest  of  the  order,  and  the  funds 
so  wrongfully  withdrawn  will  be  placed  in  the  hands 
of  the  clerk  of  the  court.  The  clerk  of  the  court  will 
hold  these  funds  subject  to  the  decree  which  has  been 
entered,  and  subject  to  the  control  of  the  court,  and 
the  sole  purpose  of  tlie  order  is  to  have  the  money 
restored  to  a  place  where  it  caii  be  allied  as  th^ 
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decree  finds  that  it  should  be.  We  see  no  injustice 
in  this.  It  is  insisted  that  Corna  ought  not  to  have 
been  convicted  of  contempt  because  he  did  not  actually 
pay  out  the  money.  He  signed  the  vouchers  upon 
which  it  was  all  expended.  The  defendants  seek  to 
justify  themselves  by  the  vote  and  direction  of  the 
seceders,  who,  before  this  time,  had  changed  their 
name,  and  were  no  longer  affiliated  with  the  order  of 
Foresters  of  America,  We  are  of  opinion  that  this 
does  not  excuse  them. 

Before  the  trial  of  the  original  cause,  a  change  of 
venue  was  taken  from  Judge  Hawthorne  of  the  City 
Court  of  Spring  Valley,  and  Judge  Sheldon,  of  the 
City  Court  of  Sterling,  tried  the  case.  In  this  contempt 
proceeding,  complainants  offered  in  evidence  certain 
pages  of  the  chancery  record  of  the  said  City  Court, 
including  the  enrolled  decree  of  March  20,  1915,  and 
the  respondents  made  no  objection  thereto.  It  does 
not  appear  in  the  record  before  us  that  said  chancery 
record  contains  a  convening  order  for  that  day,  and 
this  is  the  only  defect  in  said  decree  as  introduced 
by  the  petitioners ;  and  it  is  signed  by  *  *  Carl  E.  Shel- 
don, presiding  judge."  As  no  objection  was  made  to 
its  introduction  because  a  placita  or  convening  order 
was  no*l  put  in  evidence,  we  must  presume  in  support 
of  the  record  that  there  was  such  a  convening  order, 
which  would  have  been  introduced  if  objection  had 
been  made  because  it  was  not  offered.  In  their  de- 
fense the  respondents  introduced  the  original  draft  of 
this  decree,  which  bore  the  file  mark  of  March  20, 1915, 
and  sought  to  prove  that,  in  fact,  it  did  not  reach 
the  clerk  until  nearly  a  month  later,  and  that  Judge 
Sheldon  was  not  present  on  March  20, 1915,  presiding 
in  the  City  Court  of  the  City  of  Spring  Valley,  but 
that  this  decree  was  sent  by  him  from  some  other 
place  with  the  statement  that  Judge  Hawthorne  could 
cause  it  to  be  entered.  It  is  therefore  claimed  that 
there  was  no  decree  entered  on  March  20,  1915,  and 
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that  the  decree  is  a  nullity.  We  are  of  opinion  thq^  if 
the  record  offered  in  evidence  of  the  proceedings  of 
that  day  was  preceded  by  a  proper  convening  order 
showing  Judge  Sheldon,  present,  that  record  imported 
verity,  and  could  not  be  contradicted  by  parol.  Some 
other  suggestions  hereinafter  made  concerning  court 
records  are  also  applicable;  but  if  there  is  no  such 
decree  as  this  it  does  not  relieve  the  respondents  of 
the  charge  of  contempt  of  court.  Appellants  argue 
here  that  if  this  decree  is  of  no  effect,  then  the  <3ause 
ended  when  it  was  heard  by  Judge  Sheldon  and  was 
taken  under  advisement,  or  ended  at  the  date  of  such 
ineffective  decree.  We  cannot  assent  to  this  conclusion. 
If  Judge  Sheldon  has  not  yet  entered  a  decree  in  said 
cause,  then  he  still  has  the  case  under  advisement,  but 
the  contempt  of  court  was  actually  committed  nearly 
a  year  before  that  time.  The  funds  were  dissipated 
in  May  to  July,  1914,  and  the  defendants  aire  equally 
guilty  of  contempt  and  equally  subject  to  punishment 
if  the  case  has  never  yet  reached  a  final  decree.  True, 
if  there  is  in  fact  no  decree,  the  alleged  decree  cannot 
be  used  to  prove  complainants*  contentions  as  to  the 
rights  of  the  parties,  but  whether  respondents  are 
guilty  of  contempt  does  not  depend  upon  the  final  re- 
sult of  the  litigation.  As  the  court  had  jurisdiction, 
respondents  were  not  at  liberty  to  disregard  the  in- 
junction even  if  they  thought  it  had  been  improvi- 
dently  granted,. or  that  it  would  be  modified  or  dis- 
solved on  the  final  hearing.  An  injunction  issued  by 
a  court  having  jurisdiction  must  be  obeyed  until  it  is 
modified  or  dissolved.  People  v.  McWeeney,  259  111. 
161;  Flannery  v.  People,  225  HI.  62;  Christian  Hos- 
pital V.  People,  223  111.  244 ;  Franklin  Union  No.  4  v. 
People,  220  111.  355 ;  Clark  v.  Burke,  163  HI.  334.  If 
there  is  no  final  decree,  the  funds  which  may  be  paid 
by  respondents  under  the  order  appealed  from  will 
remain  in  the  hands  of  the  court  subject  to  such  final 
decree  as  shall  be  entered. 
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'  "^n  the  contempt  proceedings  the  court,  on  Septem- 
ber 15,  1915,  found  the  respondents  guilty,  and  gave 
them  until  September  29,  1915,  to  purge  themselves  of 
such  contempt  if  they  should  see  fit ;  and  on  September 
29th  the  final  order  was  entered,  sentencing  the  de- 
fendants to  imprisonment  in  the  county  jail  unless 
they  should  relieve  themselves  thereof  by  paying  to 
the  clerk  of  the  court  the  moneys  so  wrongfully  paid 
out.  This  all  purports  to  be  of  the  May  term,  1915. 
It  is  the  contention  of  the  appellants  tiiat  the  City 
Court  was  never  legally  in  session  in  said  May  term 
after  the  first  day,  and  therefore  was  not  in  session 
when  this  judgment  was  entered,  TAhe  May 'term, 
1915,  began  on  May  3rd,  and  the  proceedings  of  that 
day  in  the  chancery  docket  were  preceded  by  a  proper 
convening  order  showing  Judge  Hawthorne  present. 
At  the  end  of  the  proceedings  in  the  chancery  docket 
of  that  day  was  an  order  that  the  court  now  adjourn 
imtil  May  5th,  at  10 :30  p.  m.  The  chancery  record  of 
May  5th,  shows  chancery  business  transacteci,  and  was 
not  preceded  at  that  time  by  a  convening  order  show- 
ing a  judge  present,  and  the  court  then  adjourned  to 
another  day-  There  were  in  this  chancery  record  vari- 
ous adjournments  at  different  times  during  said  term, 
some  of  which  showed  a  proper  convening  order  on  the 
day  that  the  adjournment  was  made,  and  the  others 
did  not.  Later  in  the  term  the  question  of  the  exist- 
ence of  the  court  was  raised  before  Judge  McEwen  of 
the  City  Court  of  DeKalb,  who  presided  at  the  hear- 
ing of  this  entire  contempt  proceeding,  and  he  entered 
BH  order  directing  placitas  to  be  supplied  at  the  dates 
of  sessions  of  court  where  they  did  not  then  appear 
in  the  record  of  that  term,  and  they  were  so  supplied, 
end  the  record  as  now  before  us  contains  the  proper 
placitas.  It  was  also  proved  before  him  that,  in  fact, 
the  adjournment  before  mentioned  was  not  to  10:30 
p.  m.  but  to  10:30  a.  m.,  and  that  there  was  another 
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order  which  incorrectly  stated  the  hour  to  which  an 
adjournment  was  taken,  and  the  court  directed  those 
orders  to  be  amended.  The  theory  of  appellants  is  that 
there  never  was  any  court  in  session  at  the  May  term 
after  the  first  day,  and  that  the  court  expired  because  it 
was  not  legally  convened  on  May  5th,  and  that  the  sub- 
sequent proceedings  to  amend  were  had  when  there 
was  no  court  in  session,  and  therefore  the  amendments 
could  not  be  made.  At  common  law  it  was  the  duty  "of 
the  clerk  to  write  up  the  proceedings  of  each  day  by 
the  following  morning,  so  that  the  judge  could  ^  then 
sign  the  record.  Governor  v.  Dodd,  81  111.  162.  By 
sections  14  and  15  of  chapter  25  of  the  Revised  Stat- 
utes (J.  &  A.  UTF  2139-2140),  pertaining  to  clerks  of 
courts,  first  adopted  in  1859,  the  time  within  which 
clerks  of  courts  could  perform  this  duty  was  very 
much  enlarged.  It  is  there  provided  that  it  shall  be 
the  duty  of  clerks  of  courts  to  enter  of  record  all  judg- 
ments, decrees  and  orders  of  their  respective  courts 
before  the  final  adjournment  of  the  respective  terms 
thereof,  or  as  soon  thereafter  as  practicable,  and  a 
penalty  is  there  provided  if  any  clerk  should  so  fail 
to  enter  of  record  any  order,  judgment  or  decree  of 
his  court  by  the  next  succeeding  regular  term  after 
the  same  is  rendered.  In  construing  this  statute  it 
was  held,  in  McNamara  v.  People,  183  HI.  164,  that 
the  clerk  of  a  court  is  not  bound  to  enter  the  orders  or 
judgments  on  the  day  they  may  be  made ;  but  he  should 
do  so  during  the  term  unless  for  some  good  cause 
they  cannot  be  so  made.  So,  in  People  v.  Petit,  266 
111.  628,  it  was  held  that  a  judgment  can  ordinarily 
be  proved  only  by  the  record,  but  that  the  judgment 
exists  from  the  time  the  court  acts,  even  though  the 
entry  of  the  judgment  may  not  have  been  formally 
written  by  the  clerk;  that  the  statute  contemplates 
that  the  judgments,  decrees  and  orders  of  the  court 
cannot  be  immediately  entered  of  record,  and  directs 
the  clerk  to  enter  them  by  the  final  adjournment  of 
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the  term  or  as  soon  thereafter  as  practicable ;  that  the 
Supreme  Court  will  take  judicial  notice  that  the  rec- 
ord of  the  proceedings  of  a  court  is  frequently  not 
written  up  during  the  term;  that  the  judgment  of  a 
court  does  not  cease  to  be  a  judgment  because  the 
clerk  failed  to  enter  it  of  record,  and  if  the  clerk 
should  become  liable  to  a  penalty  for  neglect  of  his 
duty,  still  the  judgment  of  the  court  would  not  lose 
its  binding  effect,  and  it  would  still  be  the  duty  of  the 
clerk  to  enter  it  of  record ;  and  that  until  the  expira- 
tion of  the  term  a  judgment  was  still  under  the  con- 
trol ^f  the  court.  We  are  of  opinion  that  these  prin- 
ciples should  apply  as  well  to  a  convening  order  as  to 
the  body  of  the  judgment  or  decree.  It  is  also  a  mat- 
ter of  common  practice  in  chancery  cases  that  when 
the  judge  directs  a  decree  in  favor  of  a  particular 
party,  a  memorandum  thereof  is  usually  made  upon  a 
minute  book' kept  by  the  judge  or  clerk,  and  that  the 
successful  attorney  thereafter  takes  some  considerable 
time  in  which  to  prepare  the  decree  in  such  manner  as 
to  meet  the  views  expressed  by  the  court,  and  that  it, 
in  fact,  does  not  usually  reach  the  clerk  for  enrollment 
in  the  record  until  some  later  day.  If  that  should 
chance  to  be  the  only  decree  on  that  particular  day, 
it  might  very  often  happen  that  there  would  not  be, 
in  the  chancery  docket,*  any  convening  order  until 
the  enrollment  of  that  decree.  Therefore  the  clerk 
was  not  obliged  to  enter  of  record  this  decree  or  any 
gart  thereof  prior  to  the  time  these  amendments  were 
made.  We  cannot  doubt  that  if  he  could  enter  the 
whole  of  a  decree  during  any  day  of  the  term,  he  could 
enter  any  omitted  part  of  his  own  motion  whenever 
he  discovered  such  omission  during  the  term,  or  be- 
fore the  first  day  of  the  next  term ;  and  that  when  he 
discovered  that  on  some  particular  day  in  which  pro- 
ceedings were  entered  in  his  chancery  record  he  had 
failed  to  place  a  convening  order  before  the  proceed- 
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ings  of  that  day  in  the  chancery  record,  he  had  power, 
of  his  own  motion,  during  that  term,  or  before  the 
first  day  of  the  next  succeeding  term,  to  enter  such 
convening  order;  and  that  therefore  the  direction  by 
the  court  to  him  to  supply  these  convening  orders  was 
unnecessary.  Moreover,  the  City  Court  of  Spring 
Valley,  organized  under  the  general  act  relating  to 
city  courts,  is  not  merely  a  chancery  court,  but  is  also 
a  court  of  common-law  and  criminal  jurisdiction.  We 
have  a  right  to  presume  that  at  the  May  term,  1915, 
it  had  a  common-law  record  and  a  criminal  record; 
and  these  different  records  of  the  court  being  usually 
kept  in  different  books,  we  have  a  right  to  presume, 
in  support  of  the  jurisdiction  of  the  court,  and  in  the 
absence  of  evidence,  that  there  was  either  in  the  com- 
mon-law record  or  the  criminal  record  a  proper  con- 
vening order  for  every  day  the  court  was  in  session; 
and  we  will  not  assume,  because  the  clerk  on  May  5th, 
or  at  any  other  day  of  the  term,  did  not  write  a  con- 
vening order  in  the  chancery  record,  that  therefore 
there  was  no  convening  order  in  the  other  record,  and 
therefore  there  was  no  court.  It  is  instructive  that 
in  the  appeal  bond  executed  by  all  the  respondents, 
and  by  which  this  matter  is  brought  to  this  court,  it 
is  recited  that  the  said  complainants  **did,  on  the  29th 
day  of  September,  A.  D.  1915,  at  a  term  of  the  City 
Court  of  the  City  of  Spring  Valley  in  sjud  county, 
then  and  there  being  holden^  within  and  for  said  dty, 
obtain  and  recover"  the  judgment  here  sought  to  be 
reversed. 

Appellants  appear  to  contend  that  because  court 
adjourned  to  10:30  p.  m.  on  a  certain  day,  when,  in 
fact  it  met  at  an  earlier  hour,  therefore  the  court  lost 
jurisdiction.  In  many  respects  a  term  of  court  is  re- 
garded in  the  law  as  one  day.  Shoemate  v.  Lockridge, 
53  111.  503 ;  Chiiiiqxiy  v.  People,  78  HI.  570 ;  Brown  v, 
Leet,  136  111.  203.  In  Richardson  v.  Beldam,  18  HI. 
App.  527,  in  an  opinion  by  McAllister,  J.,  in  a  ewe 
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where  a  court  on  Saturday  adjourned  to  the  following 
Monday  at  ten  o'clock  a.  m.  and  on  Monday  opened 
court  before  that  hour  and  entered  a  judgment,  it 
was  held  that  reason,  justice  and  the  law  all  combine 
in  requiring  the  court  to  hold  that  such  a  judgment 
should  not  be  regarded  as  void  or  so  irregular  as  to 
be  set  aside  for  that  reason  only.  However,  if  a  party 
to  a  suit  were  taken  by  surprise  by  the  convening  of 
the  court  at  an  earlier  hour  than  that  to  which  it 
had  adjourned,  he  might  have  a  right  to  relief.  The 
court  tiiere  said:  **To  hold  that  the  powers  of  the 
court  were  absolutely  suspended  until  the  precise  time 
to  which  it  adjourned,  would  be  the  recognition  of  a 
doctrine  fraught  with  inconvenience  and  dangerous 
consequences.  In  addition  to  a  standard  city  and  a 
standard  railroad  time,  it  would  be  necessary  to  have 
a  standard  court  time,  because  the  other  two  vary 
from  each  other.  If  the  principle  be  recognized,  five 
minutes  too  soon  would  be  as  fatal  as  forty  or  sixty 
minutes  too  soon.  This  case  illustrates  the  wisdom  of 
the  old  common-law  rule,  that  the  term  of  a  court,  as 
fixed  by  law,  though  running  through  weeks  and  even 
months^  is  to  be  regarded  as  one  day,  and  that  the 
law  takes  no  recognizance  of  parts  of  a  day."  More- 
over, although  the  court  convened  at  10:30  a.  m.  on 
the  particular  day  here  in  question  instead  of  at  10 :30 
p.  m.,  there  is  no  proof  but  that  it  may  have  been 
continued  in  session  until  10 :30  p.  m.  or  later,  and  the 
action  in  this  case  may  have  been  taken  after  that 
hour  for  all  that  this  record  discloses. 

Appellants'  brief  contains  a  quotation  from  Bin- 
ney's  case,  2  Bland  99,  which  suggests  that  under  cer- 
tain circumstances  therein  stated,  the  making  of  an 
amendment  to  an  injunction  bill  destroys  the  injunc- 
tion previously  granted  thereunder,  unless  an  order  of 
court  is  obtained  that  the  amendment  be  without  prej- 
udice to  the  injunction.  It  is  said  in  22  Cyc.  981,  that 
such  an  amendment  may  render  a  temporary  injunc- 
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tion  ineffective,  but  the  notes  there  show  that  in  nu- 
merous English  cases  it  is  held  that  the  dissolution 
does  not  follow  as  a  matter  of  course  on  the  making 
of  the  amendment.  We  discussed  this  question  in 
Savio  V.  Vieno,  supra,  and  held  that  amendments 
which  only  enlarge  and  strengthen  the  allegation  of 
the  bill  do  not  affect  the  force  of  the  injunction.  In 
Selden  v.  Vermilya,  4  Sandf.  Ch.  (N.  Y.)  573,  it  was 
held  that  in  New  York,  **an  injunction  does  not  drop 
on  amending  the  bill,  although  the  order  granting 
leave  may  be  silent  on  that  subject."  Based  upon 
this  and  other  authorities,  2  High  on  Injunctions  (4th 
Ed.),  sec.  1594,  states  the  following  as  the  law  on  this 
subject:  **The  prevailing  doctrine  now  is  that  when- 
ever, pending  an  injunction,  an  amendment  is  allowed 
to  the  bill,  it  is  without  prejudice  to  the  injunction, 
which  still  stands,  although  the  order  granting  leave 
to  amend  is  silent  as  to  its  effect  upon  the  injunction.'* 
In  the  present  case,  the  bill  was  evidently  hastily  pre- 
pared, and  its  allegations  were  general,  and  the 
amended  and  supplemental  bill  and  the  subsequent 
amendments  were  for  the  purpose  of  setting  out  the 
laws  of  the  order  in  detail,  and  showing  in  detail 
wherein  the  action  of  the  meeting  of  November  24, 
1913,  was  unlawful  under  the  laws  of  the  order,  and 
not  binding  upon  the  complainants  and  the  members 
who  did  not  secede  from  the  Foresters  of  America. 
Additional  verification  of  the  bill  was  made,  but,  in 
the  former  case  before  us,  we  held  that  the  original 
verification  was  not  defective,  but  was  sufficient.  We 
are  of  opinion  that  amendments  which  do  not  change 
the  character  of  the  case,  but  only  enlarge  the  allega- 
tions of  the  bill  and  support  the  case  already  made, 
do  not  work  a  dissolution  of  the  injunction,  even 
though  leave  of  court  was  not  obtained  to  maJ^e  the 
amendment  without  prejudice  to  the  injunction,  and 
that  even  if  defendants  could  have  had  the  injunction 
dissolved  because  of  the  amendments  made  without 
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an  order  that  they  be  without  prejudice  to  the  injunc- 
tion (a  defect  which  the  complainants  could  then  have 
cured),  the  defendants  should  have  moved  to  dissolve 
the  injunction  instead  of  violating  it. 

Appellants  suggest  doubt  whether  they  have  ap- 
pealed to  the  right  court,  and  cite*  cases  where  the 
Supreme  Court  has  taken  jurisdiction  of  contempt 
proceedings  appealed  from  the  trial  court  to  that 
court.  In  most  of  the  cases  above  cited  by  us  as  to 
the  duty  to  obey  an  injunction,  the  appeals  were  to 
the  Appellate  Court  and  thence  to  the  Supreme  Court 
without  question.  There  were  like  appeals  in  People 
V.  Diedrich,  141  HI.  565,  and  Leopold  v.  People,  140  Dl. 
552,  and  in  many  other  cases.  Schmidt  v.  Cooper,  274 
111.  243,  is  a  recent  contempt  case  which  passed 
through  the  Appellate  Court  to  the  Supreme  Court 
without  question.  The  proceeding  is  civil  or  remedial 
and  is  between  the  parties  to  the  litigation.  We  con- 
clude we  have  jurisdiction  to  decide  the  cause. 

Several  other  minor  points  discussed  by  appellants 
have  received  our  consideration  and  are  overruled  by 
us,  and  we  think  it  unnecessary  to  discuss  them.  Some 
questions  involved  in  this  record  were  discussed  by  us 
in  RuhendaU  v.  Tarbox,  200  HI.  App.  260. 

The  order  appealed  from  in  certain  parts  uses  the 
words  '*from  the  date  hereof,''  and  thereby  seems  to 
restrict  the  imprisonment  to  begin  on  that  precise 
date,  regardless  of  the  delay  caused  by  this  appeaL 
Other  parts  of  the  order  are  not  so  restricted.  To 
avoid  future  dispute  as  to  the  meaning  of  the  order, 
we  modify  said  order  by  striking  out  of  it  the  words 
''from  the  date  hereof"  wherever  they  appear,  fol- 
lowing the  course  pursued  in  Harris  v.  Harris,  156  111. 
App.  336. 

The  judgment  as  so  modified  is  affirmed  at  the  costs 
of  appellants. 

Affirmed. 
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Confession  of  errors — when  by  corporation  not  ground  for  reversal 

of  decree,    p.  628. 
Cross  errors — ^when  must  be  assigned,    p.  194. 
Decree — when  will   not  be   changed   so   as   to   increase  liability* 

p.  177. 
Defense  of  statute  of  limitations — ^when  may  not  be  raised,    p.  445. 
IHsmissal  of  appeal — ^what  are  not  grounds  for.    p.  128. 

0 

Final  order — ^what  is.    p.  300. 

Finding  of  jury — ^when  based  on  conflicting  evidence  will  not  be 

disturbed,    p.  79. 
Findings  of  master — when  may  not  be  objected  to  on  appeaL    p.  25. 
Findings  of  trial  court — when  on  conflicting  evidence  not  disturbed. 

pp.  58,  226,  231. 
Harmless  error — when  admission  of  Improper  evidence  on  damages 

is.    pp.  98,  614. 

when  defective  instructions  not  reversibly  erroneous,    p.  87. 

when  erroneous  admission  of  evidence  is.    pp.  49,  313. 

when  error  in  giving  instructions  on  damages  is.    p.  98. 

when  exclusion  of  evidence  is.    p.  60. 

when  giving  of  inaccurate  instructions  on  damages  is.    p.  49. 

when  giving  of  instruction  assuming  facts  is.    p.  87. 

when  giving  of  instruction  on  preponderance  of  evidence  is* 

p.  555. 

when  giving  unnecessary  instruction  Is.     p.  79. 

when  improper  remarks  by  trial  court  are.    p.  283. 

when  reference  to  declaration  in  instruction  is.    p.  213. 

when  refusal  of  abstract  instruction  is.    p.  87. 

-. when  striking  of  special  pleas  is.    p.  213. 

Hypothetical  question — ^when  defendant  is  estopped  to  complain  an 

impropriety  of.    p.  213. 
Improper    remarks    of    counsel — when    not    ground    for    reversaL 

p.  367. 
Instructions — when  not  reversibly  erroneous,    p.  276. 

when  objection  as  to  insufllciency  is  too  late.    p.  338. 

when  party  may  not  complain  of.    pp.  119,  383. 

Joinder  of  defendants — when  question  of  cannot  be  raised  on  appeal. 

p.  1. 
Judgment — power  of  Appellate  Court  to  render  final,    p.  457. 

when  affirmed,    pp.  206,  278. 

— »  when  affirmed  for  insufficiency  of  abstract    p.  305. 
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Judgment — when  final  will  be  entered  In  Appellate  CJoiirt  upon  re- 
versal,   p.   246. 

when  on  trial  ^v  court  hot  reversed  for  improper  admission  of 

evidence,    p.  356. 

Juriadiction — when  appellate  Court  has  of  appeal  in  contempt  pro- 
ceedings,   p.  631. 

Law  of  case — ^when  decision  on  former  appeal  is.    p.  628. 

- —  when  opinion  of  Appellate  Court  is.    p.  325. 

Nonjoinder  of  party  defendant — when  right  to  raise  question  as  to 
is  waived,    p.  25. 

Presumption — existence  of  convening  order  of  court,    p.  631. 

what  arises  as  to  existence  of  daily  convening  orders  by  dty 

courts,    p.  631. 

when  exists  that  court  considered  competent  evidence,    p.  68. 

when  exists  that  court  gave  defendant  credit  for  set-off  in  Its 

finding,    p.  357. 

when   exists  that  evidence   is  sufficient  to  support  verdict 

pp.  193,  206. 

when  exists  that  evidence  not  incorporated  in  bill  of  excep- 
tions was  sufficient,    p.  293. 

when  exists  that  evidence  warrants  Judgment    p.  130. 

when  exists  that  evidence  was  sufficient  to  sustain  finding  of 

court    p.  356. 

when  exists  that  proceedings  in  suit  in  equity  were  regular, 

p.  300. 

when  exists  that  proper  entry  of  certificate  of  acknowledgment 

was  entered  in  record  of  Justice  of  the  peace,    p.  87. 

Prosecuting  appeal  for  delay — when  statutory  damages  will  be  as- 
sessed because  of.    p.  364. 

Record — ^binding  effect  ot    p.  281. 

what  is  effect  of.    p.  279.  , 

Reversal — when  made  pro  forma,    p.  127. 

when  proper  for  failure  to  file  brief,    p.  97. 

Reversal  and  remandment  for  new  trial — ^when  proper,    p.  444. 

Reversal  and  remandment  uHth  directions — ^when  proper,    p.  117. 

Reversible  error — when  remarks  by  trial  Judge  are.    p.  259. 

Review — ^what  is  subject  of  after  striking  of  bill  of  exceptions  from 
record,    p.  434. 

what  questions  are  subject  of  in  absence  of  propositions  of 

law.    pp.  28,  58. 

when  assignment  of  error  is  not  preserved  for.    p.  98. 

when  of  action  of  trial  court  upon  motion  will  not  be  had. 

p.  193. 

Review  in  compensation  cases — see  *Wobkhen'b  Comfensatiok. 

Setting  aside  of  default — when  action  of  court  on  motion  for  win 
not  be  disturbed,    p.  158. 

Sufficiency  of  evidence — ^what  is  province  of  Appellate  Court  as  to. 
p.  367. 
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Terdict—vrhen  for  damages  not  disturbed  on  ground  of  exceeaiye- 

ness.    p.  213. 
when  on  conflicting  evidence  not  disturbed,    pp.  60,  126. 

APPEABANCB. 
Potty — ^when  not  properly  before  court    p.*  434. 

ASSIGNMENTS. 

Interest  of  assignee — ^what  is  in  wages  assigned  as  security  for 

debt.    p.  357. 
Lien   of   railroad   subcontractor — ^when    enforceable    by    assignee. 

p.  25. 

ASSOOIATIONS. 
UeetinQ — ^when  not  legally  organized,    p.  189. 

ASSUMPSIT. 

Money  paid — when  may  not  be  recovered,    p.  386. 

Party  in  possession — ^when  action  lies  against,    p.  891. 

Quantum  meruit — when  party  doing  work  for  city  may  recover  on 

for  services,    p.  445. 
Vse  and  occupation — ^when  action  for  lies.    p.  391. 
when  action  for  lies  against  party  in  possession,    p.  391. 

ATTACHMENT. 
Proceedings — ^how  must  be  complied  with.    p.  208. 

ATTORNEY  AND  CLIENT. 

Acknowledgment — ^when  attorney  may  not  take.    pp.  279,  281. 
Evidence — ^what  weight  should  be  given  to  testimony  of  experts  as 

to  value,  of  professional  services,    p.  515. 
Verdict — when  in  action  for  legal  services  is  not  excessive,    p.  515. 

AUTOMOBILES  AND  OARAGES. 

Proximate  cause  of  damage  to  plaintifTs  car — ^when  evidence  is  suffi- 
cient to  show.    p.  196. 

Question  for  jury — when  whether  collision  of  automobile  with  horse 
is  due  to  sole  negligence  of  driver  of  automobile  is.    p.  283. 
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3AILMBNT. 

Com/pensation  of  bailee — ^what  Is  for  storage  of  property,    p.  231. 
Diligence  of  bailee  for  accommodation — what  must  be  exercised  in 

caring  tor  property,    p.  120. 
Insurance  of  goods — ^what  is  duty  of  bailee  as  to  for  owner's  benefit. 

p.  120. 
NeifHgenfie  of  bailee — ^when  is  question  for  court,    p.  120, 

BANKS  AND  BANKING. 

Agent  for  collection  of  bank's  assets — when  has  no  power  to  pledge 
assets  as  collateral  security,    p.  15. 

Directors— what  are  powers  of  after  bank  ceases  to  do  business, 
p.  16. 

Holder  in  due  course  for  value — ^when  bank  holding  note  as  collat- 
eral security  is  not.    p.  15. 

Payment  of  check — when  bank  not  liable  to  holder  on  ground  of 
refusal  to  make.    p.  561. 

BONDS. 

Evidence — when  admission  of  is  harmless  error,    p.  313. 
Genuineness  of  signature — when  is  question  for  Jury.    p.  313. 

BREACH  OP  THE  PEACE. 
Breach  of  peace — ^what  does  not  constitute,    p.  259. 

BROKERS. 

Contract  for  sale  of  property  on  commission — ^when  evidence  insuffi- 
cient to  show.    p.  495. 

Corporations — right  at  common  law  to  engage  in  real  estate  brok- 
erage business,    p.  584. 

— —  what  are  powers  as  to  engaging  in  brokerage  business,    p.  584. 

Judgment — when  evidence  is  sufficient  to  support  for  plaintift  in 
action  for  commission  for  exchange  of  real  estate,    p.  319. 

BUILDING  AND  CONSTRUCTION  CONTRACTS. 

Contract — what     constitutes     for     furnishing     building     material. 

p.  421. 
Retention  of  money  under  contract — when  by  owner  is  proper  to 

pay  lien.    p.  297. 
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CARRIERS. 

Claim  for  damages — ^what  Is  effect  of  failure  of  shipper  of  live  stock 
to  file  within  required  time.    pp.  61,  377. 

when  shipper  bound  by  provisions  of  contract  for  Interstate 

shipment  of  live  stock  as  to  making,    p.  61. 

Common  carrier — ^when  railroad  Is  not    p.  275. 

Connecting  carrier — what  Is  duty  of  as  to  acceptance  and  carriage 
of  goods  contrary  to  specified  route,    p.  253. 

when  entitled  to  lien  upon  goods,    p.  253. 

Delivery — ^what  constitutes  to  consignee  by  express  company, 
p.  275. 

when  not  liable  for  delay  in.    p.  275. 

Forwarding  of  goods — what  is  duty  of  when  route  la  specified, 
p.  253. 

Interstate — what  law  governs  rights  and  duties  of.    p.  377. 

Law  governing — what  is  in  action  in  state  court  involving  inter- 
state shipment,    p.  61. 

Limitation  of  liability — ^what  does  not  constitute  approval  of  clause 
in  bill  of  lading  as  to  by  Interstate  Commerce  Commission, 
p.  377. 

when  for  negligent  delay  in  bill  of  lading  for  interstate  ship- 
ment of  live  stock  is  invalid,    p.  377. 

Loss  or  damage  to  goods — what  is  extent  of  liability  for  at  common 
law.    p.  377. 

Negligence — when  evidence  sufficient  to  show  in  maintenance  and 
operation  of  street  car.    p.  412. 

Notice  of  claim  of  damages— when  provision  in  contract  for  inter- 
state shipment  as  to  may  not  be  questioned  in  State  court 
p.  61. 

Budden  jerking  of  car — ^when  evidence  is  insufficient  to  sustain  re- 
covery for  injuries  resulting  from.    p.  129. 

Trespasser — when  may  be  ejected  from  station,    p.  259. 

CITIES  AND  VILLAGES. 

Bond  of  police  officer — when  formal  approval  of  does  not  affect  its 

validity,    p.  486. 
City  holding  over  as  tenant — ^when  bound  as  tenant  from  year  to 

year.    p.  414. 
Compensation  for  vacation  of  alley  under  ordinance — ^when  person 

procuring  vacation  is  estopped  to  question  right  of  city  to 

collect    p.  336. 
Construction  and  operation  of  watenoorks — what  capacity  city  acta 

in.    p.  445. 
Contract  of  employment  on  waterworks  system — ^when  dty  is 

topped  to  deny  validity  of.    p.  445. 
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Culvert  returning  surface  waters  to  forttier  course — what  is  liability 

of  city  for  overflow  of  land  due  to  building,    p.  641. 
Directed  verdict — ^when  refusal  to  make  in  action  against  city  for 

injuries  due  to  team  running  into  obstruction  on  street  is 

proper,    p.  156< 
Diversion  of   surface   water   from   street — what   is   liability    for. 

p.  541. 
Eminent  domain — ^when  watchman's  house  for  use  with  municipal 

bridge  Is  not  additional  burden  upon  fee  of  street,    p.  235. 
Estoppel — whoi  city  not  estopped  from  denying  that  police  officer 

is  entitled  to  salary,    p.  486. 
Evidence — ^when  certificate  of  appointment  as  police  officer  Is  ad- 
missible in  action  for  salary,    p.  486. 
Findings  of  trial  court — ^when  presumed  correct,    pp.  279,  281. 
Inspection  of  electric  appliances — when  city  not  obligated  to  make 

inside  house  of  customer  receiving  current,    p.   566. 
Instruction — ^what  directing  verdict  in  action  for  injuries  due  to 

defective  street  must  contain,    p.  156. 
when  in  action  for  injuries  due  to  team  running  into  obstruc- 
tion on  street  is  improperly  refused,    p.  156 
Ordinances — when  construction  of  is  question  for  court,    p.  336. 
Pleading — what   is   necessary   averment   in   declaration   in   action 

against  city  for  personal  injuries,    p.  327. 
when  want  of  power  of  city  to  employ  person  to  do  work  must 

be  pleaded,    p.  445. 
Quantum  meruit — ^when  party  doing  work  for  city  may  recover  on 

for  services,    p.  445. 
Recovery  of  m^mey  paid  for  vacation  of  alley — when  party  paying 

may  not  obtain,    p.  336. 
Repair  of  gutters  and  grades  of  streets — ^what  is  duty  as  to.    p.  541. 
Salary  of  officer — ^when  deduction  from  may  not  be  made.    p.  486. 
Btatus  of  police  officer — when  not  affected  by  failure  to  renew  oath 

of  office,    p.  486. 
Street  grade — how  may  be  established,    p.  541. 
what  is  liability  for  abandoning  and  allowing  surface  waters 

to  follow  former  course,    p.  541. 

CIVIL  SERVICE. 

Findings  of  comrrUssion — when  not  reviewed,    p.  191. 

Laches — what  constitutes  in  filing  petition  of  mandamus  for  res- 
toration of  petitioner  to  office,    p.  191. 

Petition  for  mandamus — when  must  set  forth  ordinance  creating 
position  of  officer,    p.  191. 

Presumption — when  exists  that  police  officer  had  opportunity  to 
appear  in  defense  at  hearing  of  charges  and  of  regularity 
of  proceedings,    p.  191. 
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CLERKS  OP  COURT. 

Record  of  proceedingg — ^when  may  enter  on  own  motton  omitted 
part  of.    p.  63L 

CCMMERCB. 

Federal  Employert^  lAahility  Ad — ^what  are  matten  irtthtau   p,  612. 
Interstate— fwh&t  constitutes,    p.  612. 

CONFLICT  OF  LAWB. 

Action  in  State  court  involving  interstate  shipment — ^whot  law  gov- 

ems.    i^.  61. 
Duty  and  liaMlity  of  employer  under  Federal  Bafety  AppUamce 

Act — what  law  governs,    p.  498. 
HahUity  of  stockholders — ^what  law  goyerns.    p.  684» 

CONTEMPT. 

Appeal — ^when  Appellate  ^^^i^  ^^^  Jurisdiction  of.    p.  63L 
Defense — ^what    is    not    in   proceedings    for    yiolating   injunetlon. 

p.  631. 
Order — ^when  of  sentence  Is  erroneous,    p.  681* 

CONTRACTS. 

Abandonment— when  evidence  is  sufficient  to  show  of  contract  of 

sale.    p.  232. 
Action  for  breach — ^when   performance  is   condition  precedent   to 

maintenance  of.    p.  316. 
Agreement  between  stockholders  and  corporations — ^when  not  vofd 

as  against  public  policy,    p.  525. 
Consideration — when  moral  obligation  is  insufficient,    p.  528. 

when  promise  is  unsupported  by.    p.  523. 

when  promise  to  pay  for  removal  of  building  ts  based'  upon 

sufficient,    p.  507. 
Construction — what  given  when  contract  contains  words  with  donbtp 

ful  meaning,    p.  449. 

when  by  parties  governs,    p.   449. 

when  which  will  uphold  contracts  should  be  adopted,    p.  449. 

Defects  in  loork — when  party  accepting  and  pajring  for  is  estopped 

to  recover  damages  for.    p.  340. 
Demand — ^when  unnecessary  as  basis  for  recovery  for  loss  of  sugar 

destroyed    by   flre.    p.    383. 
Employment  agency — when  evidence  is  insufficient  to  show  with. 

p.  200. 
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Evidence— when  sufficient  to  show  that  sugar  was  to  be  ta^en  out 

*  *  * 

of  original  packages  for  grinding  only  on  order  of  owner. 

p.  383. 
Merger — what  are  subject  of  in  written  contract,    p.  47. 
Nudum  pactum — ^when  agreement  is.    p.  333. 
Parol  evidence-^whea  inadmissible  to  add  to  or  vary  terms,    p.  '421. 
f^ooiing  of  stock  of  corporations — ^when  contract  for  is  valid,    p.  625. 
Presumption — ^when  exists  that  parties  contracted  with  reference 

to  knowledge  of  subject  involved,    p.  449. 
Promise  to  pay  for  removal  of  huilding — ^when  evidence  sufficient 

-   to  show.    p.  507^ 
Bales — ^^hen  evidence  is  sufficient  to  show  making  of.    p.  232., 

when  not  void  for  uncertaintjr  or  wAnt  of  mutuality,    p.  '449. 

Severable  or  enfirer— when  immaterial  whether  contract  of  sale  is. 

p.  365. 

CORONERS. 

FeSs  and  emolum^ents  of  sheriff* s  office — when  recovery  may  not  be 

had  from  person'  illegally  filling  vacancy  in  office,    p.  108. 
Yerdict — when  is  competent  evidence,    p.  566. 
-^—  when  whole  of  is  admissible,    p.  600. 

CORPORATIONS. 

Acoountino  hy  officers — ^when  decree  is  proper,    p.  628. 

— '  when  evidence  insufficient  to  support  bill  in  suit  for.    p.  272. 

•*^*—  when  opinion  -in  another  case  in  which^  officer  was  party  is 
inadmissible  in  suit  for.    p.  272.  •     • 

Affidavit  of  merits — ^who  may  make  denying  genuineness  of  signa- 
ture of  person  as  attorney  in  fact  for  corporation,    p.  313.  ■ 

Agency  of  local  manager  to  transact  business — ^when  evidence  is 
sufficient  to  show.    p.  86. 

Agent — ^when  bound  by  acts  of.    p.  86. 

— r^  when  ^  evidence  sufficient  to  sh(fw  authority  of  to  make  con- 
tract,   p.  86. 

Agreement  between  stockholders — ^when  is  not  void  as  against  pub- 
lic policy,    p.  525. 

Allowance  of  covMniissions  to  directors — when  on  sales  of  stock  is 
proper,    p.  628. 

Contract — ^when  for  pooling  of  stock  ii  valid,    p.  525. 

Defenses — ^what  must  be  set  up  in  affidavit  of  merits  in  action  on 
account  stated  against    p.  317. 

Directors  of  banks — ^what  are  powers  of  after  bank  ceases  to  do 
business,     p.  15. 

Doing  business  within  State — ^what  is  basis  of  privilege  of.    p.  684. 

Existence — when  evidence  sufficient  to  show.    p.   684. 
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IMbfHty  of  directors  and  officers — what  is  nature  of  upoo  assentliig 

to  creation  of  indebtedness  in  excess  of  capital  stock,    p.  176. 
when  does  not  arise  for  creation  of  indebtedness  in  excess  oC 

capital  stock,    p.  176. 
LiabiUty  of  stockholders — ^what  is  for  illegal  acts  of  officers,    p.  584. 
— —  what  law  governs,    p.  584. 
^-^  when  evidence  sufficient  to  show  Joint,    p.  584. 
when  evidence  sufficient  to  sustain  verdict  in  action  by  third 

person  to  establish,    p.  684. 

when  plaintift  must  prove  Joint,    p.  584. 

Officers — when  bound  by  action  of.    p.  317. 

Payment  for  capital  stock — ^when  contract  for  is  invalid,    p.  198. 

Reqi  estate  brokerage  business — right  at  common  law  to  engage 

in.    p.  584. 

what  are  powers  'as  to  engaging  in.    p.  584. 

Receiver — when  appointment  of  for  going  corporation  is  proper. 

p.  272. 
when   appointment  proper   because  of   apprehensions  as  to 

future,    p.  272. 
^-^.  when    depriving    stockholder    of    office    Is    not    ground    for 

appointment  of.    p.  272.. 
Review-^whea  confession  of  errors  by  corporation  not  ground  for 

reversal  of  decree,    p.  628. 
Salary  of  offlcer-^irYiea  corporation  is  estopped  to  object  as  to  rights 

of  officer,    p.  176. 
when  officer  may  not  compel  stockholder  to  contribute  to  pay- 
ment of  his  salary,    p.  176. 
Stockholder— "Tflkeii  withdrawing   may   not  buy   adverse   interest 

p.  471. 

COSTS. 

I 

On  dismissal  of  ca«e— what  plaintiff  liable  for  where  Judgment 

against  defendant  set  aside,    p.  158. 
Statutory  dam^iges  for  (le2a]^^when  should  be  assessed,    p.  364. 

COUNTIES. 

Levy  of  taxes  to  pay  judgments — necessity  of  making  provision  for 

payment  of  all  classes  of  claims,    p.  178. 
non-necessity  of  demand  to  make  upon  board  of  commissioners. 

p.  178. 
what  answer  in  mandamus  proceeding  against  board  of  county 

commissioners  to  compel  making  should  contain,    p.  178. 
what  is   purpose  of  amendatory  act  of  1905  providing  for 

levies  for.    p.  178. 


i 
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COURTS. 

Counfy— when  exercises  equitable  Jurisdiction,    p.  677. 
JuriBdictian — ^when  not  affected,    p.  219. 

Probate— yfhwoL  Jurisdiction  of  action  against  administrator  of  estate 
collected  as  agent  for  decedent  prior  to  latter's  death,    p.  396. 

COVENANTS. 

Breach  of  UHirraniv — ^when  cause  of  action  for  accrues,    p.  457. 
Damaoei — ^what  are  recoverable  for  breach  of  covenant  in  warranty 

deed.    p.  457. 
when  defendant  in  default  may  introduce  evidence  to  reduce 

amount  of.    p.  457. 
Nature — ^what  is  of.    p.  457. 
Que9tioni  for  court — what  are  when  defendant  is  in  default    p.  457. 

CRIMINAL.  LAW. 

Oonvidtion — ^when  evidence  sufficient  to  sustain:  for  being  inmate  of 

house  of  prostitution,    p.  298. 
CriminaZ  prosecution  for  illegal  sale  of  intoxicating   liquor,  see 

DalLMSHOPS. 

Evidence — ^when  accused  cannot  complain  of  alleged  erroneous  ad« 

mission  of.    p.  504. 
Particeps  orimini«-— when  is  competent  witness,    p.  298. 
Recitai  of  portions  of  evidence  by  court  in  ruling  upon  objections — 

when  action  in  making  is  not  erroneous,    p.  504. 
Variance  between  proof  and  indictment — when  may  not  be  first 

raised  on  appeal,    p.  504. 

CUSTOMS  AND  USAGES. 
Customr—mhen  evidence  of  is  insufficient    p.  421. 

DAMAGES. 

Basis— :whBt  evidence  is  insufficient  as  for  determination  of  damr 
ages  for  breach  of  warranty,    p.  262. 

Breach  of  contract  of  purchase — what  is  measure  of  where  machine 
is  resold  by  seller,    p.  47. 

Breach  of  covenant  in  warranty  deed — ^what  damages  are  recover- 
able for.    p.  457. 

Breach  of  warranty — ^what  is  measure  of.    p.  262. 

what  is  measure  of  as  to  fitness  for  special  purpose,    p.  276. 

when  refusal  of  court  to  instruct  as  to  measure  of  damages 

for  is  error,    p.  262. 

Death — see  Dsath. 
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Death  of  minor  due  to  intoxication^— wh&t  damages  are  recoverable 
in  action  for.    p.  142. 

Depreciation  in  value  of  returned  materiaXi — when  evidence  is  In- 
sufficient to  authorize  recovery  for.    p.  340. 

Evidence — ^when  admission  of  improper  is  harmless  error,    p.  614. 

when  as  to  possible  results  of  injury. is  inadmissible,    p.  614. 

whdn  defendant  in  default  in  action  on  covenant  in  deed  may 

introduce  evidence  to  reduce  amount  of.    p.  457. 

when  inadmissible  as  too  speculative,    p.  435. 

when  insufficient  to  justify  recovery  ifor  expenditures  due  to 

failure  of  manufacturer  to  return  demanded. materials,    p.  S4Q. 

Harmless  error — ^when  error  in  giving  instructions  on  is.    p^  98. 

when  giving  of  inaccurate  instructions  is.    p.  49. 

when  receipt  of  evidence  is.    p.  98. 

Instructions — when  as  to  manner  of  arriving  at  verdict  erroneouiaL 
p.  441. 

when  as  to  non-necessity  of  any  witness  expressing  opinion 

as  to  amount  of  erroneous,     p.  441. 

^ when  authorizing  exemplary  damages  in  action  under  Dram- 
shop Act  not  erroneous,    p.  142. 

when  on  measure  of  damages  for  construction  and  operation 

of  railroad  erroneous,    p.  60. 

Judgment — when  for  loss  of  profits  on  contract  is  erroneous,    p.  340. 

Liquidated — ^when  provision  in  bond  is  for  and  not  for  penalty, 
p.  287. 

Loss  of  support — what  damages  may  be  recovered  for  under  Dram- 
shop Act.    p.  242. 

Measure — what  Is  for  loss  of  time  because  of  injuries,    p.  441. 

Mitigaiion-^'^\x^t  is  effect  of  not  using  reasonable  diligence  as  to. 
p.  424. 

when  buyer  may  not  recover  damages  from  use  of  warranted 

article  known  to  be  defective,     p.  424. 

when  tender  of  goods  considered  as  in  action  of  conversion. 

p.  357. 

Pleading — when  averment  of  declaration  is  sufficient  to  admit  proof 
of  fracture  of  the  femur,    p.  213. 

Br^MUmption — ^when  exists  that  jury  made  proper  reduction  on  ac- 
count of  contributory  negligence  in  action  under  Federal  Em- 
ployers' Liability  Act.    p.  612. 

Punitive — ^when  finding  for  plaintiff  on  trial  by  court  in  action  for 
conversion  does  not  imply  allowance  of.    p.  357. 

when  instruction  on  right  to  recover  in  action  under  Drain- 
shop  Act  is  not  erroneous,    p.  242. 

Recovery  in  compensation  cases — see  Workmen's  Compeoisation. 

Unliquidated — ^when  may  be  set  off.    p.  383. 

Verdict — ^when  for  $225  for  injury  to  horse  is  not  excesslYOi    p.  28S. 

when  for  f  1,100  is  not  excessive,    p.  126.. 
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Verdict — ^when  for  $3,300  is  not  excessive,    p.  546. 
when  for  $4,000  is  not  excessive,    p.  213. 

when  for  $5,000  reduced  to  $4,000  is  not  excessive,    p.  412. 

when  for  $8,000  is  not  excessive,    p.  367. 

when  for  $15,000  as  remitted  to  $9,500  is  not  excessive,    p.  164. 

when  In  action  for  legal  services  is  not  excessive,    p.  516. 

when  not  disturbed  on  ground  of  excesslveness.    p.  213. 

DEATH. 

Evidence — when  whole  of  coroner's  verdict  is  admissible,    p.  600. 
Instruction — ^when  limiting  question  of  contributory  negligence  to 

time  of  is  improper,    p.  566. 
Pecuniary  loss — when  presumption  as  to  arises  from  death  of  child. 

p.  89. 
Verdict—vrhea  for  $1,000  is  not  excessive,    p.  89. 

DEBT,  ACTION  OP. 
Judgment— when  not  reversibly  erroneous,    p.  405. 

DEDICATION. 

Intention — when  question  of   to  make  dedication   is  determined. 

p.  235. 
Street  <icrot8  navigable  river — ^when  evidence  sufficient  to  show. 

p.  235. 

DEPOSITIONS. 

Buppression — ^when  motion  for  is  too  late.    p.  404. 

when  not  proper  because  of  defects  in  notary's  certificate. 

.p.  405. 

DISMISSAL^  NONSUIT  AND  DISC(»ITINUANCB. 

Nonsuit — ^when  motion  for  is  too  late.    p.  261. 
when  proper,    p.  294. 

DISORDERLY  HOUSE. 

Conviction — when  evidence  sufficient  to  sustain  for  being  inmate 
of  house  of  prostitution,    p.  298. 

DIVORCE. 

Adulterv—when  evidence  sufficient  to  show.    p.  302. 
Alimony    and    Bolicitor's    fees — ^when    amount    of    is    reasonable, 
p.  302. 
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Alimony  and  solicitor'a  fee9 — when  duty  rests  on  chancellor  to 

award,    p.  302. 
Custody  of  children — ^what  is  effect  of  marriage  of  divorc^  mother 

to  alien  on  right  to.    p.  822. 

when  mother  not  deprived  of.    p.  322. 

when  mother  preferred  over  paternal  grandmother,    p.   822. 

when  retention  of  properly  not  denied  to  mother,    p.  322. 

Eatrqngemeni  of  children  from  father — when  evidence  ia  insufficient 

to  show.    p.  822. 
Jurisdiction  of  court  over  children — ^what  is  extent  of  after  dlvcvce. 

p.  322. 

when  of  domestic  court  over  children  of  divorced  parents  is 

,not  divested,    p.  322. 
Postnuptial  agreem^ent — when   not  har   to   allowance   of   alimony. 

p.  302. 

DRAMSHOPS. 

<  * 

Action — ^when  right  of  exists  in  favor  of  persons  sustaining  loss 
due  to  intoxication,    p.  142. 

Character  of  place — what  evidence  is  admissible  to  show  in  prose- 
cution for  sale  in  anti-saloon  territory,    p.  504. 

Cross-examination — ^when  proper  in  action  for  damages  under  Dram- 
shop Act    p.  142. 

Dam/oges — ^what  are  recoverable  in  action  for  death  of  minor  due 
to  intoxication,    p.  142. 

what  may  be  recovered  for  loss  of  support,    p.  242. 

— —  when  instruction  on  right  to  recover  exemplary  is  not  erro- 
neous,   p.  242. 

— '—  when  verdict  for  f  1,500  for  death  of  minor  is  not  excessive, 
p.  142.  ' 

Evidence — ^when  as  to  attitude  of  husband  when  drunk  towards 
wife  and  child  is  admissible,    p.  242. 

when  as  to  loss  of  support  subsequent  to  wrongful  acts  com- 
plained of  is  admissible,    p.  242. 

when  as  to  place  being  quiet  and  orderly  is  properly  excluded 

in  criminal  prosecution  for  selling  in  anti-saloon  territory, 
p.  504. 

when  certified  copy  of  record  of  internal  revenue  collector's 

office  showing  issuance  of  special  stamp  is  admissible  in. crim- 
inal prosecution,    p.  504. 

when  of  prosecution  of  intoxicated   person  killing  intestate 

is  inadmissible,    p.  31. 

when  record  need  not  be  introduced  to  show  description  of 

premises  where  liquor  is  sold.    p.  504. 

when  statements  of  accused  indicating  guilt  are  admissible 

in  criminal  prosecution,    p.  504. 

Instruction — ^when  authorizing  allowance  of  exemplary  damages  in 
action  for  death  of  minor  is  not  erroneous,    p.  142. 
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Instruction — ^when  in  action  for  damages  against  saloon  keeper  and 
owner  of  building  is  not  misleading,    p.  31. 

when  in  action  for  loss  of  means  of  support  is  not  erroneous 

as  allowing  recovery  greater  than  declared  on.     p.  242. 

when  in  language  of  statute  in  action  for  damages  is  not 

erroneous,    p.  31. 

when  in  language  of  statute  in  action  for  death  of  minor  Is 

not  erroneous,    p.  142. 

when  in  prosecution  for  sale  of  liquor  in  anti-saloon  territory 

is  not  erroneous,    p.  504. 

'  when  in  prosecution  for  sfile  of  liquor  in  anti-saloon  territory 

is  not  reversibly  erroneous,    p.  504. 

when  not  erroneous  as  not  in  conformance  with  pleadings. 

p.  242. 

— •— ^  when  on  liability  of  saloon  keepers  for  act  of  servant  in  action 
for  loss  of  support  is  not  erroneous,    p.  242. 

when  on  unlawfulness  of  sale  of  intoxicating  liquor  to  habitual 

drunkard  is  not  erroneous,    p.  242. 

"  when  peremptory  is  properly  denied  in  action  for  death  of 

intestate  by  third  person,    p.  31. 

when  requested  on  liability  of  codefendant  for  exemplary  dam- 
ages is  properly  refused  as  misleading,    p.  242. 

— r-  when  requested  on  period  of  intoxication  that  can  be  consid- 
ered is  properly  refused,    p.  242. 

when  that  no  recovery  may  be  had  unless  habitual  intoxication 

is  shown  is  properly  refused,    p.  242. 

Pleading — ^when  declaration  in  action  for  death  of  intestate  by  in- 
toxicated third  person  is  sufficient  after  verdict,    p.  31. 

Proximate  ooMse  of  death — ^when  of  intoxicated  minor  is  question 
for  Jury.    p.  142. 

Verdict — ^when  evidence  is  sufficient  to  sustain  in  action  for  loss 
of  support    p.  242. 

ELECTRICITY. 

Blectrio  appliances — ^when  city  not  obligated  to  Inspect  inside  of 

house  of  customer  receiving  current,     p.  666. 
Evidence — when  as  to  manner  that  live  wire  passes  through  tree  is 

admissible  in  action  for  injuries  therefrom,    p.  367. 
Excessive  volume — ^when  evidence  insufficient  to  show  existence  of 

in  wires  in  house  of  customer,    p.  566. 
negligence — ^when  evidence  sufficient  to  show  in  leaving  charged 

electric  light  wire  on  sidewalk,    p.  367. 
Pleading — ^when  declaration  sufficient  after  verdict,    p.  367. 
Res  ipsa  loquitur — ^when  doctrine  of  applies,    p.  367. 

when  evidence  sufficient  to  rebut  prima  facie  case  of.    p.  367. 

System  of  lighting — ^when  city  does  not  adopt  wiring  inside  house 

of  customer  as  part  of.    p.  566. 
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eminent  domain. 

Additional  fhirden — ^when  watchman's  house  for  use  with  municipal 

bridge  is  not  upon  fee  of  street    p.  235. 
Remedy — when  of  owner  of  damaged  property  la  at  law.    p.  235. 
Taking  of  street  for  navigation  and  without  compensation — what 

does  not  constitute,    p.  235. 

EQurrtr. 

Di^missai  of  hill  for  want  of  equity — ^what  court  may  not  determine 

upon.    p.  69.  . 

Dismissal  of  suit — ^when  court  may  not  vacate  order  of.    p.  300. 

when  for  want  of  prosecution  is  proper,    p.  300. 

Jurisdiction — ^when  County  Court  exercises  equitable  in  allowance 

of  claims  against  estate,    p.  677. 
Petition  for  intervention — ^when  properly  dismissed,    p.  433. 
Statute — ^when  will  not  relieve  against  force  of.    p.  577. 

ESTATES  OF  DECEDENTS. 

Claims— ^hen  County  Court  in  allowing  against  estate  exercisea 
equitable  Jurisdiction,    p.  577. 

ESTOPPEL. 

Oitu — ^when  is  estopped  to  deny  validity  of  contract  of  employment 

on   waterworks   system,    p.   445. 
when  not  estopped  to  deny  that  police  officer  is  entitled  to 

salary,    p.  486. 
Collection  of  compensation  for  vacation  of  alley  tender  ordinance — 

when  person*  procuring  vacation  is  estopped  to  question  right 

of  city  to  collect    p.  336. 
Compliance*  of  goods  toith  contract — when  purchaser  is  not  estopped 

from  complaining  as  to  failure  of.    p.  508r 
Corporations — ^when  estopped  to  object  to  right  of  officer  to  salary, 

p.  176. 
Correct  rule  of  davuiges — when  defendant  is  estopped  from  insisting 

upon  in  action  by  owner  against  a  railroad  for  injury  to  land 

by  Are.    p.  39. 
Recitals  of  hond — when  obligor  estopped  to  deny.    p.  405. 
Recovery  of  damages  for  defects  in  work — when  party  accepting 

and  paying  for  work  is  estopped  to  recover,    p.  340. 
Requisites — what  are.    p.  416. 

EVIDENCE. 

Admission — ^when  error  in  may  not  be  complained  of.    p.  49; 
Affidavits  and  pleadings — ^when  admissible,    p.  117. 
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Burden  of  proof — when  as  to  freedom  from  negligence  is  on  person 

holding  exploding  weapon,    p.  79. 
. whan  Is  on  seller  to  proye  price  at  which  goods  are  sold, 

p.  234. 
when  on  plaintiff  to  show  exercise  of  ordinary  care  in  action 

for  negligent  injuries,    p.  410. 
Certificate  of  appointment  as  police  officer — when  admissible  in  ac- 
tion for  salary,    p.  486. 
XJertifled  copy  of  record  of  internal  revenue  conector*8  office — ^whe^ 

admissible  in  prosecution  for  illegal  sale  of  intoxicating  liquor. 

p.  504. 
(Jharacter  of  place — what  is  admissible  to  show  in  prosecution  for 

sale  of  liquor  in  anti-saloon  territory,    p.  504. 
Ooroner*s  verdict — when  is  competent,    p.  666. 
r— ^  when  whole  of  is  admissible,    p.  600. 
Crimindi  prosecution — when  of  intoxicated  person  killing  int^tate 

is  inadmissible  in  action  under  Dramshop  Act.    p.  31. 
Damages — ^when  as  to  possible  results .  of  injury  is  inadmissible. 

p.  514. 
Experiment — ^when  evidence  ol  admissible,  'p.  412. 
Experts — ^what  weight  should  be  given  to  testimony  of  as  to  value 

of  professional  services,    p.  515. 

when  opinions  of  are  not  competent    p.   617. 

Hearsay — ^when  inadmissible,    p.  259. 

hypothetical  questions — when  are  proper,    p.  213. 

Joint  liability  of  stockholders — when  plaintiff  must   prove  Joint 

p..  584. 
Maiiing  and  receipt  of  letter — ^when  sufficient  to  show.    p.  377. 
Note  reduced  to  judgment — when  admissible,    p.  398. 
Opinion — ^when  of  physician  as  to  cause  of  death  is  inadmissible. 

p.  566. 
Opinion  of  court — when  in  which  officer  of  corporation  is  party  is 

inadmissible  in  suit  for  accounting,    p.  272. 
Parol — ^when  admissible  to  explain  terms  of  guaranty  on  contract 

p.  385. 
«'—  when  decree  imports  verity  and  may  not  be  contradicted  by. 

p.  631. 

when  inadmissible,    p.  248. 

when  inadmissible  to  add  to  or  vary  terms  of  contract,    p.  421. 

when  inadmissible  to  vary  terms  of  contract,    p.  246. 

PosiHve  testimony — when  stronger  than  negative  testimony,    p.  -410. 
Preponderance — when  instruction  on  is  erroneous,    p.  555. 

when  instruction  on  is  not  erroneous,    pp.  515,  617. 

Presumption — ^when  exists  that  common  law  in  force  in  foreign 

state,    p.   584. 
— •  when  exists  that  Jury  made  proper  reduction  in  damages  on 

account  of  contributory  negligence  in  action  under  Federal 

Elmployers'  Liability  Act.    p.  612. 
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Presumption — ^when  exists  that  release  deed 'has  been  delivered, 
p.  144.  ' 

— ^—  when  safe  deposit  companies  not  presumed  to  be  liable  for 
loss  of  contents  of  rented  box.    p.  221. 

Rebuttal — ^when  properly  offered  in.    p.  28. 

Record — ^when  need  not  be  Introduced  to  show  description  of  prem- 
ises where  liquor  is  sold.    p.  604. 

Secondary — ^when  as  to  contents  of  posted  notice  is  proper,    p.  126. 

Survey  of  land — ^when  evidence  as  to  is  inadmissible  in  action  of 
forcible  entry  and  detainer,    p.  28. 

Telephone  conversation — ^when  admissible,    p.  607. 

EXCHANGE  OF  PROPERTY. 

Contract — ^when  is  not  abrogated  by  subsequent  contract  of  plain- 
tiff with  third  person,    p.  68. 

EXECUTION. 

Ifalice— when  evidence  is  sufficient  to  show  to  be  gist  of  action, 
p.  312. 

Trial  of  right  of  property — when  proceedings  for  may  not  be  main- 
tained,   p.  342. 

EXECUTORS  AND  ADMINISTRATORS. 
Personal  estate  of  decedent — ^what  constitutes  part  ot    p.  896. 

EXEMPTIONS. 
Wages  of  nonresident — ^when  are  exempt  from  garnishment,    p.  227. 

FACTORS. 

Comanissions — ^when  agent  is  not  entitled  to  on  unaccepted  machine 
p.  47. 

FORCIBLE  ENTRY  AND  DETAINER. 

De/en«e~-when  making  of  promise  for  life  term  is  unavailable  as 

in  action  against  tenant    p.  496. 
Evidence — ^when  as  to  survey  of  land  is  inadmissible,    p.  28. 
when  tax  receipts  are  inadmissible  in  action  of  forcible  entry 

and  detainer,    p.  28. 
Fordhle  entry  or  wrongful  detention — ^when  evidence  insufficient  to 

show.    p.  28. 
Issue — what  is  only.    p.  28. 
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FRATE3RNAL  AND  MUTUAL  BENEFIT  SOCIETIES. 

DUpotition  of  funds  of  society  hy  officers  of  seceding  body — ^what 
does  not  constitute  Justification  for  violation  of  injunction 
against    p.  63L 

FRAUD, 

Change  of  name  of  corporation — ^what  is  effect  of  on  liability  of 
ofiicer  for  making  false  financial  statements  for  credit  pur- 
poses,   p.  306. 

Evidence — ^when  exclusion  of  in  action  for  making  false  financial 
statements  for  purpose  of  credit  is  erroneous,     p.  306. 

False  financial  statements  for  purpose  of  obtaining  credit — ^when 
verdict  for  defendant  improperly  directed  In  action  for  dam- 
ages against  ofiicer  of  corporation  for  making,    p.  306. 

Question  for  jury — ^when  negligence  of  seller  in  delivering  goods 
in  reliance  upon  financial  statement  is.    p.  306. 

Representations — ^what  does  not  constitute  actionable  false,    p.  523. 

when  fraudulent  are  actionable,    p.  623. 

FRAUDS,   STATUTE   OF. 

Memorandum— -what  constitutes  sufficient    p.  386. 
Original  undertaking — when  undertaking  of  contractor  to  pay  ma- 
terial man  is.    p.  134. 

FRAUDULENT  CONVEYANCES. 

Bill  of  sale  by  husband  to  toife — when  valid,    p.  87. 

Conditional  sale — ^when  fraudulent  as  to  bona  fide  purchasers  and 

execution  creditors  of  Judgment  debtor,    p.  620. 
Good  faith — ^when  in  making  transfer  is  question  for  Jury.    p.  87. 

• 

GARNISHMENT. 

Answer — ^when  must  be  taken  as  true.    p.  227. 
Discharge  of  garnishee — ^when  improper,    p.  352. 

when  proper,    p.  419. 

Exemption — ^when  right  preserved  by  garnishee,    p.  227. 

Liability — ^when  person  furnishing  funds  to  contractor  may  not  be 

gamisheed.    pp.  353,  419. 
Proceedings — ^what  may  be  attacked  and  reviewed,    p.  208. 
Wages — what  employer  is  required  to  answer  for.    p.  227. 
when  of  nonresident  are  exempt,    p.  227. 

GUARANTY. 

Quaranttyr — ^when  discharged,    p.  353. 

Pleading — ^when  affidavit  of  merits  is  fatally  defective,    p.  863. 
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husband  and  wipe. 

44^ency  of  huBtand  for  wife — ^when  evidence   sufflcient  to   show. 

p.  304. 
Bill  of  «ale— when  by  husband  to  wife  is  valid,    p.  87. 

INDEMNITY. 

Oatualty  company — ^when  not  liable  ior  money  paid  to  husband  of 
injured  patient  of  insured,    p.  343. 

Contract — ^what  Is  nature  of.    p.  404.  ^ 

DefenseB — what  are  not  to  action  on  bond.    p.  405. 

Interest — what  may  be  recovered  from  casualty  company  by  in- 
sured where  Judgment  Is  rendered  for  more  than  face  of  pol- 
icy,   p.  343. 

Judgment — ^when  part  payment  of  against  insured  is  made  by  cas- 
ualty company  under  contract    p.  343. 

Recitals  of  bond — ^when  obligor  of  bond  is  estopped  to  deny.    p.  i0.5« 

INDICTMENT  AND  INFORMATION. 
Information — ^when  amendment  of  is  proper,    p.  296. 

INFANTS. 

Abandonment  of  child — ^what  does  not  constitute  by  mother,    p.  325. 
Custody  of  child — when  for  best  interests  of  child  that  mother 
have.    p.  325. 

when  mother  is  proper  person  to  have.    p.  325. 

— -  when  mother  preferred  over  foster  mother  as  to.    p.  325. 

INJUNCTION. 

Binding  force — ^what  is.    p.  631. 

Decree — when  may  not  be  questioned  in  subsequent  contempt  pro- 
ceedings,   p.  631. 

Defense — ^what  is  not  in  contempt  proceedings  for  violating,    p.  631. 

Dissolution — ^when  amendments  to  Injunctional  order  without  leave 
of  court  do  not  work.    p.  631. 

INSTRUCTIONS. 

Abstract — ^when  giving  of  not  error,    p.  49. 

when  should  not  be  given,    p.  15. 

Accuracy — when  essential,    p.  655. 

Applicability  to  pleadings — when  Instruction  applicable  to  one  count 

only  of  declaration  not  erroneous,    p.  617. 
Assumption  of  facts — when  in  action  by  holder  on  acopmrnodatioii 

PQte  erroneous  on  ground  of.    p.  15, 
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Aaaumptian  of  facta — when  not  erroneous  on  gnround^  of.    p.  119.    ~ 

Cautionary — ^when  requested  properly  refused,    p.  617. 

Conformance  to  pleadings — when  erroneous  on  ground  of.    p.  39. 

•; when  not  erroneous  on  ground  of.    p.  242. 

lyama^ea — when  as  to  manner  of  arriving  at  verdict  erroneous, 
p.  441. 

when  as  to  measure  of  in  action  to  recover  for  value  of  mill- 
work  and  materials  not  erroneous,    p.  421. 

when  as  to  non-necessity  of  witness  expressing  opinion  as  to 

amount  of  erroneous,    p.  441. 

when  on  measure  for  construction  and  operation  of  railroad 

erroneous,    p.  60. 

iHreding  verdict — when  for  plaintiff  erroneous,  p.  15. 

s  when  instruction  erroneous,    p.  441. 

Dramahopa — when  in  action  for  loss  of  means  of  support  not 
erroneous  as  allowing  recovery  greater  than  declared  on. 
p.  242. 

when  on  liability  of  saloon  keepers  for  act  of  servant  not 

erroneous,    p.  242. 

Explanation  of  terms — when  failure  to  make  in  not  error,    p.  117. 

P'ailure  to  give — when  cannot  be  complained  of.    p.  276. 

Harmless  error — ^when  instruction  as  to  determination  of  prepon- 
derance of  evidence  is.    p.  60. 

Language  of  statute — when  giving  in  not  error,    p.  1. 

when  in  action  for  damages  under  Dramshop  Act  not  erro- 
neous,   p.  31. 

when  in  action  for  death  under  Dramshop  Act  not  erroneous. 

p.  142.      . 

when  not  misleading,    p.  164. 

lAahility  of  mine  ovmer — when  on  not  erroneous,    p.  617. 

Loss  of  mx>ney  in^  safe  deposit  tox — ^when  In  action  against  safe 
deposit  company  erroneous,    p.  221. 

Misleading — ^when  in  action  for  damages  under  Dramshop  Act  not 
p.  31. 

— "  when  in  action  for  negligently  shooting  another  not.    p.  79. 

■         when  not    p.  555. 

^—  when  requested  instruction  on  liability  of  codefendant  for 
exemplary  damages  in  action  under  Dramshop  Act  properly 
refused  as.    p.  242. 

Modification — ^when  on  proximate  cause  correct    p.  164. 

Negligence — ^when  limiting  question  of  contributory  to  time  of  death 
improper,     p.  566. 

Peremptory — when  properly  denied  in  action  under  Dramshop  Act 
for  death  of  intestate  by  third  person,    p.  31. 

Preponderance  of  evidence — ^when  not  erroneous,    pp.  441,  615,  617. 

when  not  reversibly  erroneous,    p.  60, 

^ —  Wh^n  on  erroneous,    p.  555. 
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Principlet  of  Umo — ^non-necessity  of  stating  all  in  one  instruction, 
p.  242. 

Railroads — when 'on  right  of  landowner  to  recover  damages  for 
injury  to  land  by  fire  erroneous,    p.  $9. 

Refusal — when  in  action  for  personal  injuries  due  to  team  running 
into  obstruction  on  street  improper,    p.  156. 

when  in  action  under  Dramshop  Act  on  period  of  intoxication 

that  can  be  considered  proper,    p.  242. 

' when  of  cautionary  not  error,    p.  617. 

when  proper,    pp.  79,  119,  617. 

when  proper  in  action  by  employee  against  mine  owner  for 

injuries,    p.  617. 

Bale  of  intoxicating  liquor — ^when  on  unlawfulness  of  to  habitual 
drunkard  not  erroneous,    p.  242. 

Series — when  considered  as.    p.  60. 

Singling  out  testimony — ^when  erroneous  on  ground  of.    p.  555. 

Value  of  article  sold — when  as  to  not  erroneous,    p.  338. 

View  of  case — when  merely  presenting  plalntifTs  not  erroneous, 
p.  164. 

Workmen*s  Compensation^r-Yrhen  instruction  as  to  defenses  em- 
ployer electing  not  to  operate  under  is  deprived  of  not  erro- 
neous,   p.  164. 

when  instruction  on  right  to  recover  for  hospital  bill  erro- 
neous,   p.  607. 

INSURANCE. 

Action  against  wrongdoer  causing  loss — what  is  right  of  insurer  as 

to.    p.  527. 
Arrearages — ^when   acceptance  of  payment  of  does  not  constitute 

waiver  of  right  to  limit  amount  of  benefits,    p.  181. 
Bartender — ^when  evidence  insufficient  to  show  that  insured  was 

engaged  in  prohibited  occupation  of.    p.  250. 

when  person  not  engaged  in  prohibited  occupation  of.    p.  250. 

By-laws — ^when  member  of  fraternal  Insurance  association  is  not 

bound  by  subsequently  enacted,    p.  455. 
Compromise  of  judgment — ^what  are  rights  of  insured  upon  against 

wrongdoer  causing  loss.    p.  527. 
Constitutional  amendments  or  subsequently  enacted  by4aw9 — ^when 

member  of  association  is  bound  by.    p.  455. 
Contract — when    interpretation    of    favorable    to    insured    will   be 

adopted,    p.  455. 
Extent  of  recovery — ^what  is  where  compensation  received   from 

wrongdoer  causing  loss.    p.  527. 
Suhrog<Uionr--i9hejk  insurer  is  entitled  to.    p.  527. 
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Transfer  of  risks — how  may  be  made  In  mutual  company,    p.  69. 

proYisions  of  statute  relative  to  In  mutual  company  as  part 

of  contract  of  transfer,    p.   69« 

INTEREST. 

Allowance — when  not  proper,    p.  25. 

Attorney's  fees  and  costs — ^when  allowable  on  under  covenant  in 

deed.    p.  467. 
Contract  not  providing  method  of  computation — ^how  computed  on. 

p.  457. 
Judgment — ^how  much  Insured  may  recover  from  company,  where 

Judgment  is  for  more  than  face  of  indemnity  policy,    p.  343. 
Rate — ^when  on  foreign  judgment  determined  by  domestic  statutes. 

p.  405. 

INTOXICATING  UQUORa 
See  Dbamshopb. 

JOINT  TENANCY. 

Survivorship— Tight  of  as  to  Joint  estates,    p.  60. 

when  right  of  does  not  obtain  in  personalty,    p.  60. 

JUDGMENT. 

Adjudicated  matter— when  finding  acquitting  defendant  of  negli- 
gence is.    p.  482. 

Confession — how  affidavits  filed  in  support  of  motion  to  vacate  con- 
strued,   p.  251. 

what  is  effect  of  opening  of  on  stipulations  in  power  of  at- 
torney waiving  errors  of  procedure,    p.  338. 

when  affidavit  in  support  of  motion  to  vacate  is  insufficient. 

p.  251. 

when  denial  of  motion  to  open  on  ground  of  laches  is  proper. 

p.  333. 

when  will  not  be  vacated,    p.  261. 

Decree — ^when  imports  verity  and  may  not  be  contradicted  by  parol, 
p.  631. 

when  may  not  be  questioned  in  subsequent  contempt  proceed- 
ings,   p.  631. 

Default — ^when  failure  to  file  record  of  former  suit  or  copy  with  affi- 
davit filed  in  support  of  motion  to  set  aside  is  immateriaL 
p.  168. 

when  motion  to  set  aside  is  not  fatally  defective,    p.  168. 

Defect  of  record — when  as  to  time  of  convening  of  court  does  not 
invalidate,    p.  63L 
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Formrr^hBit  is  proper  when  verdict  for  plaintiff  after  trial  upon 

opening  up  judgment  of  confession,    p.  117. 
Good  count — when  based  on  should  be  sustained,    p.  1. 
Joint  defendants — when  void  as  to  all.    p.  434. 
Merger — when  note  is  not  subject  of  into  judgment    p.  398. 
Motion  in  arrest — ^when  reflisal  of  is  not  error,    p.  439. 
Nunc  pro  tunc — when  judgment  piay  be  entered,    p.  108. 
Order  of  dismissal — when  may  not  be  vacated  at  subsecitteiLt  term. 

p.  219. 
Partu — ^when  not  bound  by  result  of  proceedings,    p.  81. 
Payment  ty  counties — ^what  Is  purpose  of  amendatory  act  of  1906 

providing  for  levies  for.    p.  178. 
Bendition  or  direction  of  entry — ^when  is  not  effected,    p.  108. 
Set-off  by  agent — ^when  Is  res  judicata  as  to  prlndpaL    p.  383. 

JURY. 

Competency — ^when  answer  of  juror  on  voir  dire  shows,    p.  617. 
Peremptory  challenge — wlien  question  aslced  on  voir  dire  la  proper 
ground  for.    p.  617. 

LANDLORD  AND  TENANT. 

Action  fOTj  Q[>nstr^ption  of  levee— Yrhen  tenant  has  right  of.    p.  49. 
Common  sidewalk — ^what  care  is  required  in  use  by  tenant,    p.  213. 
Constructive  eviction — what  constitutes,    p.  285. 
Contributory  negligence  of  tenant — when  in  falling  in  open  trapdoor 

i&  common  sidewalk  is  question  for  jury.    p.  213. 
Defense — ^what  does  not  constitute  in  action  on  lease,    p.  261. 
Direction  of  verdict-^Yrhen  refusal  of  in  action  for  rent  is  erroneous. 

p.  274. 
J^te   care — when   evidence   is   sufficient   to  show   exercise   of  l>y 

tenant  using  cominoil  sidewalk,    p.  213. 
Escape  of  st^am  from  unprotected  pipe — ^when  landlord  liable  for 

damages  due  to.    p.  305. 
Holding  over — ^when  evidence  sufficient  to  show  under  terms  of 

lease,    p.  414. 
Injuries  due 'to  defective  condition  of  premises — ^what  are  righta  of 

wife  of  lessee  as  to  recovery  against  landlord  for.    p.  188. 
- —  when  landlord  not  liable  to  tenant,    p.  188. 
Lease — ^when  description  of  pranises  in  is  not  erroneous,    p.  471. 
when  evidence  insufficient  to  show  promise  to  make  for  life 

term.    p.  496. 
'—  when  evidence  insufficient  to  show  surrender  of.    p.  274. 
Leaving  steam  pipe  in  unprotected  condition — when  evidence  suffi- 
cient to  sustain  verdict  in  action  against  landlord  for  damages 

lor,    p.  305. 
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Negligence  of  tenant — ^when  landlord  not  liable  for.    p.  491. 

when  landlord  voluntarily  repairing  awning  not  liable  for  in 

lowering  awning,    p.  491. 

Jfew  tenancy — ^what  delay  to  regain  possession  of  premises  insuffi- 
cient to  raise  inference  of.    p.  496. 

Notice  to  quit  at  expiration  of  term — when  does  not  affect  character 
of  tenure  thereafter,    p.  414. 

when  is  waived,    p.  414. 

Pleading — ^what  constitutes  variance  in  action  by  lessee's  wife  for 
injuries  due  to  defective  stairway,    p.  188. 
when  counts  in  declaration  ^f or  damages  for  personal  injuries 
are  not  inconsistent,    p.  213. 
when  plea  in  action  for  rent  is  insufficient,    p.  171. 

^^  when  plea  in  action  for  rent  relying  upon  constructive  evic- 
tion is  insufficient    p.  17L 

Relation — ^whien  exists,    p.  213. 

Rent — ^what  are  rights  under  statute  of  reversioner  as  to  accruing 
after  life  tenant's  death,    p.  577. 

what  was  liability  at  common  law  of  lessee  of  life  tenant  to 

reversioner  upon  death  of  life  tenant  prior  to  expiration  of 
lease,    p.  577. 

Repair — ^what  is  duty  of  landlord  as  to  of  trapdoor  in  sidewalk, 
p.  213. 

Rights  of  lessee — when  of  property  for  railway  purposes  may  au- 
thorize construction  of  viaduct    p.  235. 

Tenant  from  year  to  year — ^what  does  not  constitute  eleqjtion  by 
landlord  to  treat  tenant  ad.    p.  414. 

when  city  holding  over  is  bound  as.    p.  414. 

LIENS. 

Connecting  carrier — ^when  entitled  to  lien  upon  goods,    p.  258. 

Of  mechanics — see  Mechanics'  Liens. 

Rights  of  railroad  subcontractors— ^ee  RAilboads. 

LIFE   ESTATES. 

Rent — ^what  are  rights  under  statute  of  reversioner  as  to  accruing 

after  life  tenant's  death,    p.  577. 
what  was  liability  at  common  law  for  of  lessee  of  life  tenant 

to  reversioner  upon  death  of  life  tenant  prior  to  expiration 

of  lease,    p.  677. 

LIMITATION  OP  ACTIONS. 

Arresting  of  statute — ^necessity  of  pleading,    p.   336. 

Breach  of  covenant  of  warranty — ^when  cause  of  action  for  accrues. 

p.  457. 

▼oL  cxnn  4t 
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Defense  of  statute — when  may  not  be  raised,    p.  445. 

Foreign  statute — when  Inapplicable  to  cause  of  action  arising  in 
foreign  state,    p.  457. 

New  cause  of  action — ^what  constitutes  statement  of.    p.  327. 

what  constitutes  statement  of  in  amended  bill  claiming  rail- 
way subcontractor's  lien.    p.  25. 

when  statement  of  claim  does  not  state,    p.  193. 

Pleading — how  defect  in  count  setting  up  running  of  statute  may 
be  availed  of.    p.  836. 

MALICIOUS  prosecution. 
Pleadings — ^what  most  be  alleged  in.    p.  204. 


MANDAMUa 

An«i0er— what  in  proceeding  against  board  of  county  commission- 
ers to  compel  making  levy  of  taxes  to  pay  Judgments  should 
contain,    p.  178. 

Petition — ^what  constitutes  laches  in  filing  for  restoration  of  peti- 
tioner to  office,    p.  191. 

when  must  set  forth  ordinance  creating  position  of  officer. 

p.  19L 

HASTER  AND   SERVANT. 

Appliances — ^what  is  liability  of  employer  for  injuries  to  servant 
resulting   from   unknown    defects   in.    p.    498. 

Child  LahQT  Act — ^how  should  be  construed,    p.  517. 

what  is  duty   of  employers  as  to   employment  of  children 

within,    p.  517. 

Contract  of  employment — ^when  is  unilateral  and  unenforceablei 
p.  206. 

Coupling  appliance — ^what  is  extent  of  liability  of  employer  for  use 
of  defective,    p.   498.  , 

when  evidence  is  sufficient  to  show  does  not  comply  with  Fed- 
eral Safety  Appliance  Act    p.  498. 

Deduction  from  salary  of  servant  for  absences — ^when  evidence  suffi- 
cient to  show  should  not  be  allowed,    p.  364. 

Defenses — ^when  of  contributory  negligence  and  assumed  risk  are 
unavailable,    p.  498. 

Evidence — ^when  as  to  amount  of  work  done  by  servant  is  admis- 
sible,    p.  256. 

Federal  Employers'  Liability  Act — what  are  matters  within,    p.  612. 

when  presumed  jury  made  proper  reduction  in  damages  on 

account  of  contributory  negligence,    p.  612. 

Felloti>-servant — ^when  evidence  sufficient  to  show  injury  by  inez' 
perienced.    p.  514. 
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Formal  registry  of  laborers — when  failure  to  make  may  not  be 

complained  of.    p.  200. 
Independent  contractor — when  relation  of  exists,    p.  472. 

'  when  relation  of  is  not  affected  by  control  of  work.    p.  472. 

when  Bubcoiltractor  is.    p.  472. 

lAno  governing — ^what  is  as  to  employer's  duty  and  liability  under 

Federal  Safety  Appliance  Act/   p.  498. 
Miners — see  Mines  and  Minerals. 

Negligence  of  servant — ^when  master  not  liable  for.    p.  482. 
Register  of  employment  agettcy — ^what  names  must.be  placed  upon. 

p.  200. 
Safety  appliances — ^what  is  duty  of  employer  to  keep  cars  equipped 

with.    p.  498. 
Warning — ^what  is  duty  of  master  to  give  to  senrant  as  to  danger  in 

employment    p.  565. 
Workmen^s  Compensation — see  WbRKMJBn's  Compensation. 

MECHANICS*  LIBNS. 

MaterioLl  mon^-when  not  deprived  of  lien  by  recognition  of  sub- 
contractor and  charging  of  goods,    p.  134. 

PiiMic  imiprovem,ents — ^who  protected  under  lien  statute  as  to. 
p.  134. 

Bight  of  subcontractor  to  lien — when  waived  by  contractor,  pp.  362, 
419. 

MINES  ANB  MINERALS. 

Accumulation  of  refuse — ^when  evidence  sufflicent  to  show  unlawful. 

p.  617. 
Assumed  risk  and  contributory  negligence — ^when  not  available  as 

defenses,    pp.  1,  534. 
Dangerous  condition — ^when  existence  of  in  mine  because  of  fallen 

electric  wires  is  question  for  jury.    p.   89. 
Disobedience  of  orders — ^when  master  is  not  liable  for  death  of 

employee  on  account  of.    p.  534. 
Evidence — ^when  sufficient  to  sustain  verdict  fo^  plaintiff  in  action 

by  miner  against  employer  and  manager  for  injuries,    p.  1. 
Instructions — ^when  in  action  by  miner  against  owner  and  mine 

manager  for  personal  injuries  not  erroneous,     p.  1. 
when  in  action  by  miner  against  owner  and  mine  manager 

for  personal  injuries  not  erroneous  as  directing  verdict,    p.  L 

when  on  liability  of  mine  owner  not  erroneous,    p.  617. 

when  properly  refused  in  action  for  death  of  miner,    p.  89. 

when   quoting  statute   as  to   lights   on   cars   not   erroneous. 

p.  164. 
when  refusal  of  in  action  for  injuries  to  mine  employee  not 

erroneous,    p.  617. 
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Judgment-^when  for  plaintiff  in  action  on  common-law  counts  by 
employee  against  mine  manager  for  personal  injuries  is  erro- 
neous,   p.  1. 

Mine  manager — duty  of  to  give  special  instructions  as  to  placing  and 
discharging  of  blasting  shots,    p.  1. 

when  liable  for  violation  of  proYisions  of  Mining  Act    p.  1. 

— ^-  when  may  be  joined  with  master  as  defendant  tn  action  for 
personal  injuries,    p.  1. 

when  not  relieved  from  duty  to  give  special  instructions  con- 
cerning storage  and  handling  of  explosives,    p.  L 

when  provision  of  Mining  Act  as  to  prohibiting  men  from  re- 
turning to  unsafe  mine  is  complied  with.    p.  534. 

Questions  for  jury — what  are  in  action  by  miner  for  injuries  sus- 
tained by  collision  of  cars  with  insufficiently  lighted  motor- 
drawn  train,    p.  164. 

Refuge  place — what   is   insufficient,    p.   600. 

Unsafe  place — ^when  employer  furnishing  unsafe  place  is  liable  for 
death  of  employee,    p.   534^ 

Vice  principal — ^who  is  not    p.  164. 

MORTGAGES. 

Delivery  of  release  deed — ^when  presumed  has  been  made.    p.  144. 

Discharge — when  mortgagee  may  make  as  to  subsequent  bona  fide 
purchasers,    p.  144. 

Priority — ^when  purchasers  of  notes  secured  by  new  mortgage  have 
under  new  mortgage  over  holders  of  notes  under  old  mort- 
gage,   p.  144.' 

Release-^whsLt  constitutes  sufficient  consideration  for.    p.   128. 

what  is  effect  of  on  record,    p.  144. 

what  is  effect  of  on  right  of  foreclosure,    p.  128. 

when  is  binding,    p.  144. 

MUNICIPAL  COURT  OP  CHICAGO. 

Affidavit  of  defense — ^when  is  sufficient    p.  220. 

Finding  of  trial  ceurt — ^when  will  not  be  disturbed,    p.  261. 

Fourth-class  case — ^how  must  be  decided  on  review,    p.  26L 

Judgment — ^when    will    be   affirmed,    p.    282. 

Judicial  notice — ^when  not  taken  by  Appellate  Court    p.  203. 

Preservation  of  evidence — how  effected  in  prosecution  for  keeping 

a  common  gaming  house,    p.  202. 
Presumption — ^when  exists  that  evidence  was  sufficient  to  Justify 

finding   of  court  as   to   keeping  of  common   gaming   house. 

p.  202. 

when  exists  that  Judgment  is  sustained  by  evidence,    p.  228. 

when  exists  that  trial  court  is  Justified  In  finding  defendant 

guilty  for  violation  of  ordinance,    p.  203. 
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ReveratU — ^when  proper,    p.   262. 

Review — ^how  action  of  trial  court  in  refusing  change  of  venue 

should  be  preserved  for.    pp.  279,  281. 
— -  how  facts  in  case  of  first  class  may  be  preserved  for.    p.  228. 
when  Question  of  sufficiency  of  evidence  will  not  be  consid- 
ered,   p.  282. 
Statement  of  claim — ^what  constitutes  clerical  error  in.    p.  353. 
what  in  action  for  negligence  need  not  specify,    p.  196. 

what  is  effect  of  motion  to  strike  from  files,    p.  449. 

when  defendant  is  not  bound  to  answer,    p.  204. 

when  defendant  is  precluded  from  complaining  of  insufficiency 

of.     p.  196. 

when  fatally  defective,    p.  204. 

when  insufficiency  of  is  not  waived,    p.  204. 

when  must  be  filed,    p.  208. 

when  sufficient  on  motion  to  strike,    p.  449. 

when  time  for  filing  may  not  be  extended,    p.  208. 
Stenographic  report — ^when  application  for  extension  of  time  for 

filing  correct  is  too  late.    p.  282. 

NEGLIGENCE. 

Anticipation — ^when  no  duty  exists  as  to.    p.  439. 

AsHMied  risk  and  contributory  negligence — ^when  unavailable  as 
defenses  under  Mining  Act    p.  534. 

Attractive  nuisance — ^what  constitutes,    p.  597. 

when  declaration   insufficiently   alleges  existence  of.    p.   597. 

Bailee — when  is  question  for  court    p.  120. 

Burden  of  proof — when  as  to  freedom  from  is  on  person  holding 
exploding  weapon,    p.  79. 

Character — when  question  of  in  violation  of  ordinance  is  imma- 
terial   i).  546. 

Oontrilnitoru — ^when  freedom  from  is  question  for  Jury.    p.  79. 

when  of  tenant  in  falling  in  open  trapdoor  in  common  side- 
walk is  question  for  jury.    p.  213. 

when  pedestrian  passing  from  behind  street  car  over  parallel 

track  is  guilty  of.    p.  410. 

when  presumed  Jury  made  proper  reduction  in  damages  on 

account  of  in  action  under  Federal  Employers'  Liability  Act. 
p.  612. 

when  questionable  whether  child  sliding  upon  street  car  tracks 

should  be  held  free  from.    p.  546. 

Defenses  of  contributory  negligence  and  assumed  risk — when  are 
unavailable,    p.  498. 

Inspection  of  electric  appliances — when  city  not  obligated  to  make 
inside  house  of  customer,    p.  566. 

Instructions — ^when  limiting  question  of  contributory  negligence  to 
time  of  death  Improper,    p.  566. 
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Instructions — ^when  modification  of  on  proximate  cause  correct, 
p.  164. 

when  not  misleading,    p.  79. 

Prima  facie  case — what  constitutes  as  to  operation  of  street  rail- 
roads in  cities,    p.  546. 

Proximate  cause— when  is  question  for  Jury.    pp.  142,  164,  439. 

when   of   death   of   intoxicated   minor   is   question  for   Jury. 

p.  142. 

Question  for  jury — when  whether  collision  of  automobile  with  horse 
is  due  to  sole  negligence  of  driver  of  automobile  is.    p.  283. 

Res  ipsa  loquitur — necessity  of  pleading,    p.  367. 

when  doctrine  of  applies,    p.  367. 

Street  car  motorman — ^when  running  over  child  Is  not  guilty  of 
negligence,    p.    293. 

Vse  of  common  sidewalk  lyy  tenant — what  care  required  in.    p.  213. 

NEGOTIABLE   INSTRUMENTS. 

Oheclos — ^when  bank  not  liable  to  holder  for  refusal  to  make  pay- 
ment of.    p.  561.  ^ 

when  debt  is  extinguished  by  unreasonable  delay  in  presenta- 
tion of.    p.  257.  y/ 

Consideration — what  constitutes  good  for  notes,    p.   194.  ^ 

Direction  of  verdict — when  refusal  of  for  defendant  is  not  erro- 
neous,   p.  15.    "^ 

Discharge  from  liabiHty — ^when  payment  before  maturity  does  not 
operate  as.    p.   108.'  ^ 

Evidence — when  bankruptcy  schedules  are  erroneously  excluded  in 
action  on  judgment  nates,    p.  248. 

when  note  sued  on  in  action  aided  by  attachment  and  bearing 

Indorsement  of  prior  entry  of  judgment  is  admissible,    p.  398. 

when  parol  is  inadmissible,    p.  248.^  ' 

Holder  in  due  course — ^when  bank  holding  note  as  collateral  secu- 
rity is  not    p.  15^ 

Instructions — ^when  directing  verdict  for  plaintiff  erroneous,    p.  15. 

when  failure  of  to  explain  term  bona  fide  holder  not  error. 

p.  117. 

when  in  action  by  holder  on  accommodation  note  erroneous 

as  assuming  facts,    p.  15.     ^  * 

when  not  setting  out  that  holder  acquired  note  for  value  be- 
fore maturity  not  erroneous,    p.  117.    ^ 

Judgment  notes — when  designation  of  particular  account  to  be 
debited  with  amount  of  does  not  render  them  conditional, 
p.  248.     " 

Material  alteration — what  does  not  constitute,    p.  166.  • 

Payment — when  evidence  insufficient  to  establish  defense  of.    p.  194. 

•-> —  when  evidence  suffi^ent  to  show.    p.  332.    , 
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Purchaser  after  maturity  x/oithout  consideration — ^when  charged  with 
notice  of  defenBOB  pleadable  against  payee,    p.  248.     ^ 

Usury — ^what  is  effect  of  Inclusion  of  in  note.    p.  357. 

Waiver  of  discTiarge  hy  failure  to  timely  present  checks  for  pay- 
ment— when  new  promise  by  drawer  does  not  constitute, 
p.  257. 

NOnCB. 

Knowledge— 'When  notice  sufficient  to  charge  person  with.    p.  144. 
Possession  of  surface  of  land — ^when  is  notice  of  rights  to  land  un- 
derneath surface,    p.  471. 

OFFICERS. 

Fees  and  emoluments — ^when  coroner  may  not  recover  from  person 
illegally  filling  vacancy  in  office  of  sherifC.    p.  108. 

—  when  party  entitled  to  office  may  recover,    p.  108. 

PARENT  AND  CHILJ). 

OoUeffe  expenses  of  minor  son — when  evidence  sufficient  to  show 

authority  to  incur,    p.  390. 
Custody  of  child — ^when  right  of  mother  to  will  not  be  curtailed. 

p.  825. 

PARTIES. 

Joinder  of  defendants — ^when  question  of  cannot  be  raised  on  appeal 

p.  1. 
Nonjoinder  of  defendant — ^when  right  to  raise  question  as  to  is 

waived,    p.  26. 

PARTITION. 

Im^ovements  on  fotuf— what  compensation  should  be  allowed, 
p.  610. 

—  what  compensation  should  be  allowed  In  to  tenant  in  common 
making,    p.  510. 

PARTNERSHIP. 
Evidence— when  plaintilf  must  prove  joint  liability,    p.  584. 

PAYMENT. 

Defense — ^when  evidence  insufficient  to  establish  as  to  notes,    p.  194. 
Recovery — ^when  money  paid  in  consideration  of  Vacation  of  alley 

may  not  be  recovered,    p.  336. 
— —  when  proper,    p.  840. 
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PLEADINOa 

Affidavit  of  defense — ^when  is  soffident    p.  220. 

Affidavit  of  merits — what  defenses  must  be  set  up  in,  in  action  on 
account  stated  against  corporation,    p.  317. 

when  defendant  must  file  with  plea.    p.  467. 

when  fatally  defective,    p.  353. 

-• —  when  is  insufficient    p.  317. 

when  may  be  declared  insufficient  in  its  entirety,    p.  353. 

Affidavits  and  pleadings — ^when  admissible  in  evldenoe.    p.  117. 

Cleriaa  error — ^when  may  be  CMrected.    p.  353. 

Declaration — ^when  insufficiently  alleges  existence  of  attractiTO 
nuisance,    p.  597. 

when  sufficient  after  verdict    pp.  31,  367. 

Demurrer — what  is  effect  of  abiding  by.    p.  327. 

General  issue — what  is  admitted  by  plea  of.    p.  213. 

Plea — what  of  release  should  contain,    p.  187. 

when  defect  in  Is  cured  by  verdict    p.  196. 

when  lii  action  for  rent  is  insufficient,    p.  171. 

when  of  release  la  insufficient    p.  187. 

Reference  to  exhibit — ^when  averment  of  giving  notice  in  declara- 
tion by  is  not  permissible,    p.  327. 

Service  of  notice  on  defendant — how  should  be  set  out    p.  327. 

Surplusage — what  constitutes,    p.  541. 

when  matter  not  proved  may  be  treated  as.    p.  242. 

Variance — what  constitutes  In  action  by  leasee  against  landlord 
for  injuries  due  to  defective  stairway,    p.  188. 

what  does  not  constitute  in  action  for  damages  for  overflow 

due  to  construction  of  levee  by  sanitary  districts,    p.  49. 

PLEDGES. 

Assets  of  hank — when  agent  for  collection  of  has  no  power  to  pledge 

as  collateral  security,    p.  15. 
£fale— when  proper  without  disclosure  of  nature  of  articles,    p.  357. 

PRINCIPAL  AND  AGENT. 

Agencv — ^when  evidence  insufficient  to  show.    p.  77. 

when  evidence  sufficient  to  show  of  husband  for  wife.    p.  304. 

when  evidence  sufficient  to  show  of  local  manager  of  corpo- 
ration to  transact  business,    p.  86. 

Agent — ^when  corporations  bound  by  acts  of.    p.  86. 

Authority  of  agent — ^when  agent  for  collection  of  bank's  assets  has 
no  power  to  pledge  assets  as  collateral  security,    p.  15. 

when  duty  lies  on  third  person  to  ascertain,    p.  119. 

when  evidence  is  sufficient  to  show  to  make  contract    p.  86. 

Innocent  purchaser  for  value — when  agent  is  not    p.  133. 
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Judgment  on  set-off  hy  agent — ^when  is  res  judicata  as  to  principal, 
p.  383. 

Principals — what  evidence  is  necessary  to  establish  liability  of  per- 
sons as.    p.  77. 

Undisclosed  agent — when  may  claim  set-off  available  to  principal, 
p.  383. 

PROPBRTT. 
Property— 'yihBt  is.    p.  526. 

QUO  WARRANTO. 
Judgment— when  of  ouster  is  proper,    p.  189. 

RAILROADS. 

Change  of  course. of  river — ^when  not  actionable,    p.  98. 

when  railroad  has  right  to  make  on  right  of  way.    p.  98. 

Closing  of  natural  water  course — what  is  duty  of  railroad  electing 
to  make  as  to  providing  other  channels,    p.  98. 

Construction  of  levee  in  public  Mghtoay—twheD.  not  liable  for.    p.  98. 

Construction  of  road  along  or  over  stream — what  is  duty  of  railroad 
In.    p.  98. 

Contributory  negligence — ^when  evidence  Is  sufficient  to  show  street 
car  motorman  not  guilty  of.    p.  439. 

Dam>ages — when  defendant  is  estopped  from  insisting  upon  correct 
rule  of  in  action  by  owner  for  injury  to  land  by  fire.    p.  39. 

— —  when  instruction  on  measure  of  for  construction  and  opera- 
tion of  road  is  erroneous,    p.  60. 

Instruction — when  on  right  of  owner  to  recover  damages  for  injury 
to  land  by  fire  is  erroneous,    p.  39. 

Invitation  to  cross  tracks — what  constitutes  Implied  by  gateman 
for  street  car  motorman.    p.  439. 

Lessee — ^when  may  authorize  construction  of  viaduct    p.  236. 

lAen  of  railroad  suhcontractor—when  enforceable  by  assignee, 
p.  26. 

Limitation  of  actions — ^what  constitutes  statement  of  new  cause  of 
action  in  amended  bill  claiming  railway  subcontractor's  lien, 
p.  25.  . 

Priority  of  lien — when  party  is  not  in  position  to  insist  upon  de- 
termination of.    p.  25. 

Street  railroads — see  Stbeet  Railroads. 

Bubcontractor*s  proceedings  for  lien — ^when  entitled  to  lien.    p.  26. 

when  objection  that  defendant  should  have  been  made  party 

to  intervening  petition  in  is  untenable,    p.  26. 

who  are  entitled  to  lien.    p.  26. 
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receivers. 

Corporation — when  appointment  of  for  going  corporation  is  proper. 

p.  272. 
when  appointment  proper  because  of  appr^enalona  as  to  fa- 

ture.    p.  272. 
when  depriving  stockholder  of  office  is  not  ground  for  appointr 

ment  for.    p.  272. 

RECBIYING   STOLEN   GOODS. 
Findina — when  lury  must  make  as  to  yalue  of  property,    p  296. 

RBILEASE. 

Pl0«»— what  is  sufficient    p.  187. 
—  what  should  contain,    p.  187. 

REPLEVIN. 

Recovery  of  ffoods  sold  under  conditional  aaJe  contract — when  lies. 

p.  508. 
Title — ^when  evidence  Is  sufficient  to  show  not  to  have  passed. 

p.  133. 

ROADS  AND  BRIDGES. 

Construction  of  levee  and  Aii^AuHiy— when  railroad  not  liable  for. 
p.  98. 

SAFE   DEPOSIT   COMPANIES. 

Instruction — ^when  on  liability  for  loss  of  money  placed  in  safe 

deposit  box  is  erroneous,    p.  221. 
Loss  of  contents  of  rented  bod^— when  not  presumed  to  be  Uable  tor. 

p.  221. 

SALES. 

Acceptance  of  order  for  goods — ^what  constitutes  implied,    p.  508. 

Action — when  based  on  breach  of  warranty  and  not  on  rescission 
of  contract,    p.  262. 

Breach  of  contract — ^what  does  not  bar  recovery  for.'  p.  229. 

when  contract  does  not  deprive  buyer  of  right  to  recover  dam- 
ages for.    p.  421. 

Breach  of  warranty — what  are  remedies  of  buyer,    p.  262. 

Burden  of  proof — ^when  is  on  seller  to  prove  price  at  which  goods 
are  sold.    p.  284. 
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Compliance  loith  contract — ^when  purchaser  not  estopped  from  com- 
plaining that  goods  are  not  in.    p.  508. 

Conditionail — ^when  frsCudulent  as  to  bona  fide  purchasers  and  exe- 
cution creditors  of  Judgment  debtor,    p.  620. 

ConditionaJ  sale  contract — ^what  constitutes,    p.  620. 

what  is  effect  of  between  parties,    p.  620. 

when  replevin  lies  for  recovery  of  goods  sold  under,    p.  508, 

— '-^  when  return  of  payments  is  condition  precedent  to  recovery  of 
goods  sold  under,    p.  508. 

when  seller  may  not  prevent  obtaining  by  buyer  of  perfect 

title  to  goods  under,    p.  262. 

Consideration — when  promise  to  purchase  is  not  without,    p.  449. 

Contract — ^when  evidence  is  sufficient  to  show  making  of.    p.  232. 

when  evidence  Is  sufficient  to  show  not  to  have  been  abandoned. 

p.  232. 

when  immaterial  whether  is  severable  or  entire,    p.  865. 

— '—  when  may  not  be  rescinded,    p.  229. 

when  not  void  for  uncertainty  or  want  of  mutuality,    p.  449. 

when  question  of  what  constitutes  is  for  Jury.    p.  338. 

Damages — what  evidence  is  insufficient  as  basis  for  determination 
of  for  breach  of  warranty,    p.  262. 

what  is  measure  of  for  breach  of  contract  of  purchase  where 

machine  is  resold  by  seller,    p.  47. 

what  is  measure  of  for  breach  of  warranty,    p.  262. 

what  is  measure  of  for  breach  of  warranty  of  fitness  for  spe- 
cial purpose,    p.  276. 

when  instruction  as  to  measure  of  in  action  to  recover  for 

value  of  millwork  and  material  is  erroneous,    p.  421. 

when  refusal  of  court  to  instruct  as  to  measure  for  breach 

of  warranty  is  error,    p.  262. 

Delivery  of  possession  to  seller — what  constitutes  of  automobile 
under  conditional  sale  contract    p.  620. 

False  representation — ^what  does  not  constitute  actionable,    p.  523. 

Innocent  pwrchaser  for  ixilue — when  agent  is  not.    p.  133. 

fnstruoHon — ^when  as  to  value  of  article  sold  is  not  erroneous, 
p.  338. 

Liquidated  damages— when  seller  exercising  opti09  to  retain  sum 
provided  in  contract  as  for  breach  is  precluded  from  further 
recovery,    p.  47. 

Option  of  returning  goods — ^when  evidence  is  sufficient  to  sustain 
finding  that  buyer  has.    p.  338. 

Performance — when  evidence  is  sufficient  ''to  show  substantial  of 
contract,    p.  229. 

Right  to  rescind  sale  and  return  goods — ^when  waived  by  buyer, 
p.  262. 

Bet-off — when  defendant  may  not  recover  on  for  failure  to  deliver 
remainder  of  lumber  on  contract,    p.  865. 

— ^?  when  evidence  is  sufficient  to  8U8taln  claim  ot    p.  226, 
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Severablenest  of  contract — ^when  question  of  is  for  Jury.    p.  338. 
Title— -mhen  does  not  pass  from  mortgagee  to  creditor,    p.  342. 

SANITARY  DISTRICTS. 

Action — ^when  tenant  has  right  of  for  construction  of  levee,    p.  49. 

Oltttruction  of  drainage — ^what  is  rule  as  to  by  sanitary  district  as 
lower  proprietor,    p.  49. 

Obstruction  of  flow  of  surface  toater — ^when  evidence  sufficient  to 
show  by  levee,    p.  48. 

Variance — ^what  does  not  constitute  in  action  for  damages  for  over- 
flow due  to  construction  .of  levee,    p.  49. 

SBT-OPP   AND   RECOUPBIENT. 

Set-off — ^when  evidence  is  sufficient  to  sustain  claim  of.    p.  226. 
when  purchaser  may  not  recover  on   for   failure  to  deliver 

remainder  of  lumber  on  contract,    p.  365. 
when  taxes  paid  by  grantor's  predecessors  In  titie  are  properly 

matter  of  in  action  on  covenant  of  warranty,    p.  457. 
when    undisclosed   agent   may   claim    available   to   principal 

p.  383. 
Unliquidated  damages — ^when  may  be  set  off.    p.  383. 

STATUTES. 

Cfhild  Labor  Act — ^how  should  be  construed,     p.  617. 
Equity — when  will  not  relieve  against  force  of  statute,    p.  577. 
Repeal — when  statute  deemed  not  to  make  of  conflicting  statute  by 
implication,    p.  517. 

STRBET  RAIUIOADS. 

Burden  of  proof — ^when  on  plaintiff  to  show  exercise  of  ordinary  care 

in  action  for  negligent  injuries,    p.  410. 
Contributory  negligence — when  pedestrian  passing  from  behind  car 

over  parallel  track  is  guilty  of.    p.  410. 
^-—  when  questionable  whether  child  sliding  upon  tracks  should 

be  held  free  from.    p.  546. 
Directed  verdict — when  denial  of  motion  for  in  fkvor  of  defendant 

in  action  for  death  of  pedestrian  is  erroneous,    p.  410. 
Negligence — what  constitutes  prima  facie  case  of  in  operation  in 

cities,    p.  546. 
when  motorman  running  over  child  is  not  guilty  of.    p.  293. 

TAXEa 

Levy  by  counties — ^necessity  of  making  provision  for  payment  of  all 
classes  of  claims,    p.  178. 
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TELEGRAPHS  AND  TELEPHONES. 

Acceptance  of  offer  of  employment  by  sender — ^when  evidence  in^ 
sufficient  to  show  if  telegram  had  been  promptly  delivered, 
p.  435. 

Damages — ^when  evidence  as  to  is  inadmissible  as  being  too  specu- 
lative in  action  for  damages  for  failure  to  deliver  telegram, 
p.  435. 

TENANCY  IN  COMMON. 

Imin'ovements — aright  of  one  tenant  to  make.    p.  510. 

what   compensation  should  be  allowed   in   partition   suit   to 

tenant  in  conmion  making,    p.  510. 

TRIAL. 

Case — ^when  may  be  called  for  trial,    p.  294. 

Directed  verdict — ^when  denial  of  motion  for  in  favor  of  defendant 

in  action  against  street  railroad  for  death  of  pedestrian  is 

erroneous,    p.  410. 
when   for   defendant   improper   in  action   against   officer   for 

making  false  financial   statements  for  purpose   of  obtaining 

credit  for  corporation,    p.  306. 

when  for  defendant  properly   refused,    p.  15. 

when  refusal  in  action  for  rent  is  erroneous,    p.  274. 

when   refusal   of  in  action  for  personal   injuries  is  proper. 

t.  157. 
Evidence — when  offered  in  rebuttal  may  be  refused,    p.  28. 
Propositions  of  lato — when  should  be  tendered,    p.  317.* 
Remarks  hy  counsel — ^what  are  not  proper  in  opening  statement. 

p.  117. 
Remarks  hy  triai  judge— yrhen  reversibly  erroneous,    p.  259. 
Verdict    in    compensation    cases — see    Workmen's    Compensation. 

p.  607. 
Withdratoal  of  juror  and  continuance  of  case — when  denial  of  mo- 
tion for  on  ground  of  improper  conduct  of  juror  is  not  error. 

p.  293. 

• 

TROVEJR  AND  CONVERSION. 

Action — ^when  tender  of  debt  by  pledgor  is  not  condition  precedent 
to  maintenance  of.    p.  357. 

Damages — ^when  tender  of  goods  considered  in  mitigation  of. 
p.  357. 

Finding  for  plaintiff  on  trial  hy  court — ^when  does  not  imply  allow- 
ance of  punitive  damages,    p.  357. 

Value  of  goods — ^when  evidence  is  sufficient  to  sustain  finding  as  to. 
p.  357. 
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TRUSTS. 

Custodian  of  wxmev — ^when  discharged  from  liability  to  owner  by 

theft  of  money.    i».  S62. 
Money  collected  "by  agent — when  trust  created  in.    p.  362. 
Trtut  fund — ^when  may  be  followed,    p.  362. 

USURY. 
Inclusion  of  in  note — what  is  effect  of.    p.  867. 

VENDORS  AND  VENDEES. 

Earnest  money — ^when  purchaser  is  entitled  to  repayment  of.    p.  246. 

Equitable  title — ^when  purchaser  under  contract  of  sale  may  procure, 
p.  416. 

Estoppel — when  purchaser  of  land  is  not  estopped  to  claim  right  of 
possession  as  against  tenant,    p.  416. 

Knowledge  of  agent  as  to  falsity  of  representations — when  is  im- 
material,   p.  133. 

Waiver  of  condition  in  contract — what  does  not  constitute,    p.  246. 

VENUE. 

Motion  for  change  o/-^when  error  in  refusing  is  waived,  pp.  280, 
281. 

WATERS  AND  WATER  COURSES. 

OTiange  of  course  of  river — ^when  by  railroad  is  not  actionable, 
p.  98. 

when  railroad  has  right  to  make  on  right  of  way.    p.  98. 

Closing  of  natural  vxUer  course — ^what  is  duty  of  railroad  electing 
to  make  as  to  providing  other  channels,    p.  98. 

Construction  of  railroad  along  or  over  strearrv — ^what  is  duty  of  rail- 
road in.    p.  98. 

Culvert — what  is  liability  of  city  for  overflow  of  land  due  to  build- 
ing and  returning  surface  waters  to  former  course,    p.  541. 

Discharge  of  yoater — ^when  owner  of  dominant  heritage  has  right 
to  make  on  land  of  servient  heritage,    p.  39. 

Diversion  of  surface  water  from  streets — ^what  is  liability  of  dty 
for.    p.  541. 

Obstruction  of  drainage — ^what  is  rule  as  to  by  sanitary  district  as 
lower  proprietor,    p.  49. 

WITNESSES. 

Cross-examination — ^when  proper  in  action  for  damages  under  Dram- 
shop Act    p.  142. 
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Experts — what  weight  should  be  given  to  testimony  of  as  to  yalue 

of  professional  services,    p.  516. 
Fees  and  fnileage—when  properly  charged,    p.  390. 
Husband — ^when  competent  witness  for  wife.    pp.  256,  304. 
Leading  questions — ^when  are  improper,    p.  566. 
Number — when  party  entitled  to  benefit  of  greater  in  his  behalf. 

p.  565. 
Particeps  crinUnis—mhen.  is  competent    p.  298. 
Weight  of  evidence— when  is  for  Jury.    p.  142. 

WORKMm^S  COMPENSATION. 

Appeal — ^when  lies  from  decision  of  circuit  court  in  arbitration  case.* 

p.  607. 
Child  Labor  Act— does  not  repeal  any  part  of.    p.  617. 
Death  during  course  of  employment — when  evidence  is  sufficient 

to  show  of  employee,    p.  431. 
Election  by  employer  not  to  come  itnder— when  certificate  as  to* 

filed  notice  of  is  sufficient    p.  126. 
Findings  of  Industrial  Board — ^when  not  disturbed,    p.  431. 
Instructions — when  as  to  defenses  employer  electing  not  to  operate 

under  is  deprived  of  not  erroneous,    p.   164. 
when  on  amount  of  recovery  for  partial  permanent  disfigure-- 

ment  erroneous,    p.  607. 

when  on  right  to  recover  for  hospital  bill  erroneous,    p.  607. 

when  refusal  of  as  to  unavailability  of  defenses  of  assumed 

risk,  etc,  not  reversible  error,    p.  439. 
Liability  of  etnployer^—what  is  under  Act  of  1911.    p.  607. 
Minors — ^what  are  Included  within,    p.  517. 

what  are  rights  of  as  to  compensation  when  illegally  em- 
ployed within  Child  Labor  Act    p.  517. 
Permanent  disfiguration  and  pemuinent  incapacity — ^when  recovery. 

may  be  had  for.    p.  607. 
Refusal  of  employer  to  com^  under — ^what  la  effect  of  as  to  mine 

manager,    p.  1. 
Verdict — ^what  is  preferable  form  of.    p.  607. 
what  should  be  form  of  verdict  in  circuit  court  on  appeal  from 

decision  of  board  of  arbitrators,    p.  607. 
—  when  court  may  distribute  amounts  allowed  as  lump  sum  in. 

p.  607. 
— — -  when  verdict  in  circuit  court  upon  appeal  from  decision  of 

board  of  arbitrators  not  reversibly  erroneous,    p.  607. 

-» 
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